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ODD KEYER, 
Appellee, } 
APPEAL FROM 
Ve : SUPERIOR QOUHT, 
} COOK GOUNTY,. 
CAROLINA #000 PRODUCTS COMPAKY 
CF ILLINOIS, IRVING H. IfAScS ) 
and BEX LAUTERSTEIN, 
Appel lante, 


Opiniom filed December 21, 1927, 


BR, PRESIDING JUSTICS TAYLOR delivered the 
opinion of the court. 


fhis is an spceal by the defencants, Carolina 
Beed Products Company of Illineis, Irving Kk. Is2ace and 
Ben Louterstein, fran the decree of the Ghanceller ordere 
ing the Garolina food froducts Company of Illinois, tse 
make a full and complete scecounting to the comclainant, 
Odd Heyer, an asllieged stockholder of the corporaticn, and 
appsinting the Union Henk of Ghicago as receiver of the 


Garolina Wood Products dospany of l1iinois, 


The Garolina food Products CGempany of illinois 
(hereinafter called the illinois Govpany) was organized 
in July, 1925, with « expiteal stock ef 106 shares of no 
par value, but with s caid in value of #50°,00 per share. 
fhe complainant, Od" Heyer, subseribed for 25 shares, sacunte 
ing to $12,500, and paid on his subseriptiep $9500.00, with 
the agreement that the balance, 93,000.00, should be paid 
in merchandise. 4 certificate of stock was issued in his 
name for the full 25 shares, bearing date July 1, 1925. The 
certificate of stock was not dé livered to him at that time 
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because he still owed the company $2,000.00 of his sub- 
scription, Since that time, the stoc: certificate has been 
continuously in the possession of the corcoration. sothing 
was seid as to the helding of the certificate, except there 
was, apparently, an underatending that as soon as the bs lanee 


of §3,000,00 was paid, the certificate would be delivered. 


The balance of the espital stock, being $27,506.00, 
wae subseribed fer by the defendants Isaacs and Lauterstein, 
They were residents of the city of Hew York, end owned and 
controlled three eastern corsorations, kneen se the Sarclins 
Wood Products Company of Helawere, Irving Furniture Factories, 
Inc., and the Federal Furniture Factories, Inc; of Delavere, 
alloef which factories and their main offices in Kew York 
City, and their factories st Asheville, North Gerolina. 
fhe lilinols Gempeny was incorporated to estsblish 2 whele- 
gale warehouse in Chiezgo to distribute in chiecage end 
vicinity the products of the three above mentioned eastern 
companies, Lauterstein snd isescs paid for their subserip= 
tions to the iyiineis Gempany with serchandise shicped fros 
the factories of the ezetern compenies, Leuterstein selected 
ali the goods shipped to and fixed the prices paid by the 
Tllineis Company. 


Lauterstein, Isencs and “Meyer were elected as 
directors and officers of the Illinois Company, Yeyer being 
president, After the inceornoration of the ILiincis Compeny, 
weyer, in Chicago, hired a secretary, an auditer, and ® man 
to take care of the warehouse, and undertook, with, & number 
of salesmen under his, to o=rry om the business for mich the 
Illinois Gogpany wes orgenized, In the course of thet work, 
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a 
en behalf of the [Iliincis Company, he sold merchandise to, 

or got orders from, among others, the General Furniture Com- 
pany, Mendel Brethers, fhe Davis Company «nd “eiboldta. It 

was agreed at the time the Illinois Company ras formed thet 

all the lecal orders for furniture coming from any source, 
should be eredited to the fllinois company, 2nd thet it 

should receive 2 certain per cent as commissions on 212 such 
sales, in the early part of 1925, weyer complained thet cere 
tain agcounts were not being credited to the illinois Company. 
Gn August 18, 1325, leuterstein wrote to the complainant 

*Of course, the General orders will all be psased to the 

oredit of the Ghicnzomrehouse, as I told you originally, * * * 
Bo that there will be no confusion in billing, I have instrueted 
the fastory to oonkines €0 bill direet shigments te the 

Generel through this office and when they ere all completed, 

we czn then make settlement, as you will note the comsissions 
are 211 being paid through this office te Sehraeder and i ae not 
want to confuse the records, * * * Any orders you send in from 
nOw On Will be billed through the Chic=go werehouse,* The 

word "General" in the letter above mentioned refers to the 
General Furniture Gompany ef Chics oe 


it is the evidence of the complainant that an 
order for £406,060,00 worth of furniture in January, 1926, 
wag not billed to the Illinois Gompeny; that the Illinsia 
Company reseived no credit on thet gale, and that he had uo 
evidence of 2 oredit on the books of the Illinscis Gompany 


conesrning 2n order he aot from Heibcldts. The evidence 


sbews that certein orders ehich were obtained by the Illinois 


An 


| (9? -sekbendores Bios sd pessgued eieailKl a@ te Weta we 
ot eth iediet tax qeqmes eive! eT yersitors tebe igeee 
es%2 Rewie? sae yakquet elonilli ofé ext? sii Ee hetrgs aie 
pontee cae aoxt gainer odie: ret eebts Levet adt-2te 
“22 gude Sac pynecand eientix: eae 88 Seo thers ed bisede 
Mens fig. eee en0iae immos ae F220. sy atatre. # wvisost Siscda 
“se aade. eatak: R08. soqox, el ae Sites ode we seine 
easang: ehegher. 898, yet ike gaige fos eres edauoowa ated 
| trast etguoe aa Sd ofcey Ristaredyss B56 Ot famous cm 
- eee at beeaeg a ike ke exabte, fesaaeo ods cere, wo 


ees. .titsatgise BOE pies x bes s2 ,ceuotorm gy 2049 arts te. pens 
pomedent svae i. aiid ai | moze see 88 ied ite srodt teat 8 


silt ot treme ite fonzts sud oe evaltace og qrefest E 

=. fia oe eat Bet See witte @ida quent Lazeaog 

sac ceatees 3a ston tiie soy - stasse {2890 nda aseit 6 ay 

oA we i bee xabees se ot. mektte abd dgbords bag peies Lie sas 

mex? ai bese my arebse yne | * 2 + | sabiopee add eects of tan 
om * * sevcronen ogee te * Seuesee seiihé sd Feed 0 298 

ee eat 62 eupter. begoltsem eveds atiel ust ag Stexenea* dao | 

| +7 hE te wenn? ont sane 





as ted? tuseisiases off te sorchive ode 8% $1 Ris a8 
888 f stiaael gi seegiomet fe. ieee, i set rab<co 
on bad od {tect bas » sian hkl we ithemn, on Soria, were 
eeaget stomilil et te etond: Skt Ae. ‘Siheze. 8 to. ae 
somebiee adt siGlegte% aes. #ag ed sobs 2 26 4 


“antes nas ws, paadesdo — whe. aobt0 atatsse. tat emte 





ode 


Company were billed and shipped direct to the scurchasers 
through one or more of the eastern factories, It ig the 
evidence of iauteratein thet sales were made by the Illie 
nois Company through the General Furniture Compeny, on 
which the illinois Company never got any credit. He states, 
howevs, thet he told Heyer that there were old orders and 
mew orders, snd that the new orders vere of auch small 
amounts that he thought it would be better, until they had 
all been completed, to enntinue to bill them as they had 
always billed them, direct, The books of the Illinois 
Company showed a cherge wade by the coaplainent of *1,259.56, 
being five per cent on setineted shipsents to the General 
Furniture Cosmpeny and “endel Srothers, eyer testified thet 
thet wae his estimate of the eles. 


Gn Jonuery 18, 19268, the business relations between 
Heyer, om the one hand, and Lauterstein snd isaace on the 
other, having become wnsetisfactory, # aeeting took place 
between the three, at shich Lauterstein dictated « menorendum, 
which wes presented to seyer. Heyer refused to sigm it. On 
the following day, another meeting was held and = menoranduz, 
dictated by Leuterstein, rag signed by Weyer, and, alse, by 
the Illinois Soxpony, by BR. Lavteratein. Thst decumesnt is 


ae folless: 


*Osrolina Yood Products co. of ill, agrees to turn 
ever to Odd Heyer the folloting accounts sithout 
recourse: 

gerwyn Upholatering & Furniture Shops --- #2159,35 
Ke B. Furniture 09.-------- 717278 
&s scon as 90% of present cutstandings of Garclins 
Wood Produsts Go. of Iy1, as covered by stteched 
List of statemente are ccllected, * * * 

The above are accounts aa they now apoear on the 
books ef the Garciins Yood frodwcts Co. of 11l. , 
and the Gearolina Wood Freducta of Til. Sasuuesr nd 
reeponsibility as to the correctness ef these 
secounts nor do they sssume any responsibility for 
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their being collected, 

&lse Gdd Heyer S@erees ® arrange with the Parte 
ridge Chair Co. to take over the etock of merchen- 
Gise in ovr warehouse as per attached Liat on the 
basis of cost plus freight. 

The Garolina teod Products Go. of I11. upom the 

above being carried cut, agrees to give Odd Yeyer 

& general release and Cdd Yeyer agrees to resign 
immediately as officer and director of the Garolins 
Beod Products Coupemy ef Ill, Odd “eyer now releases 
Garolina Yood Products Co. of 111. from any and 211 
agreenents whatsoever,* 

It is the evidenee of Heyer that on the day follore 
ing the signing of the agrecuent, he had a conversation with 
Lauterstein and the ijlinsie Company's efficers, in the course 
ef ehich Lauterstein asked him to sign an assignment of his 
steck and told hix if he did not sign it, the above mentioned 
agreement would be null and void; that he, Weyer, told Lautere= 


stein that he would aot sign anything. 


4fter January 19, 1926, the Tliineis Cempany ceased 
te transact further business, save that it undertesk the dis- 
position of the merchandise on hand snd the coliection of ite 
aecounts, Since. Jsanusry, 1326, no books of the corcorstion 
heve been kept in the chiengo office, 


On February 8, 1926, Lauteretein and iganes purchased 
at a bankruptcy auction, on behalf of the Gerclina “04 Pro 
ducts Company of Belaware, 3 warehcus® in Ghicege, end gmve 
in par& payment therefor, at that time, # check ef the Federal 
Parlor Furniture Company for 10,000,050, drawn on the 4mericen 
Union Hank of ew York, signed by Kelly Goldboas. it is the 


evidence of Goldbess, an uncle of Lauteretein, that at the 


time he give the qeck, he had no funds of eny coupany in his 
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hands of poss@ssion; that a deposit was sande by the Gzrolina 
Bood Products Company of Selaware, in New York, with the 
American Union Bank, to cover the check for 910,090.00; that 
the price prid by the cCprolina food Products Company of 
Delaware for the property was §45,260; that he did not knoe 
where the €10,500.00 came from that reimbursed the Federal 
Parlor furmiture Goupany fer the azount of its cheek; that 
the Federnl Parlor Furniture dompany hes ac interest in any 
of the corporations of the defendants. 


It is the evidence of one Anderson, an accountant, 
that he, at the request of Feyer, audited the books of the 
Illinois Gompany;. thet when he was at the office of the Gom= 
pany in February, 1926, he saw either « duplicate voucher 
or 2 cheak for £16,00:,.0, drawn on the account of the Illie 
mois Company at the Gentral Yrust Company of [liinois; that 
he Wae never told by anyone what that eheck was drawn for. 

In the course of the triei, solicitors for yeyer, by appropriste 
notise to produee, revuested of the defendants the preduction 
of the check of the Iilineis Company for £10,000,00, which 

it was stated was given for the sursose of reiuburesing Coldbess 
fer his advencexent upon the purchase of proverty fer the 
Garcline “eods Products Company of Seleaware. The sclicitors for 
the defendenta denied the existence of such a check, After the 
testimony cf anderson and one Johneon, the latter testifying 
that two checks of the DLlinocis Gespany, each for £10,°900., 
were presented to the Gentral Trust Company snd paid by the 
bask on Februaty 12, 1926, Lauterstein admitted that he signed 
the two checks for $10,000, which appeared in the account of 

the illineis Gompany, &s having been paid by the Central Trust 
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Gempany on Februsry 13, 1926, but thet he did not know their 


contents, 


fhe record shows that although stated by counsel 
for Lauterstein and igezes that they would have the shecks 
brought on from Hew York, sai «suid bring in testimeny to 
aiow what the checks were for, the checks were not produced, 
nor their non-production aeeounted fer, and nc further evie 


dence given as to what they were for, 


The dcree of the Ghaneellor found that the com 
plaingnat, Heyer, wes and never ceaeec to be, 2 stockholder of 
the [liinois Company, and see such stockholder, res entitled 
to the Frighte belonging to one; that no secounting wee ever 
made by Leuterstein and Isracs, whe praectionlly cened and con= 
trolled the corporation, for profits made by them as the parties 
in control of the enstern corporatione upon business billed 
in their names, and upon which they reesived erefite which 
belonged to the TL’insie Company; that the Illineie Ceapany 
had ceased deing bugciness and was no longer a going concern; 
thet Lauteretein and igates wromefully regtrded theaselves 
as the sole oceners of the TLiineis Oscapany snd were using 
its assets for the benefit only ef thexselves end their 
eastern corporations; thet the acte of the deiendants cone 
atituted & breach of their duties =e directors of the illinois 
Goapany, with Meyer &s 8 stockholder; that an secounting 
ghould be required of thea, ond pending such accounting, the 
Yilinoie Gompsny should be placed in rectivershin, fhe dccres 
orevides for @n accounting net only by the defendints to the 
couplainant, ea & stockholder, but, ales, by the complsinant 
to the defendants uzen his unpsid gteck subseristicon of 
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ef $3,000.00, ae well as upon an ites of epproximetely #15f,60, 
which arose subsequent to January 19, 1936, 


It is contended on behalf of the defendants that 
the chancellor erred in taking jurisdiction of the issues 
precipitated py the pleadings. With that we eonnet agree, 
Where a bill of complaint, through appropriate allegstions, 
charges siesmenagecent end fraud on the part of the officers 
of the corporation, «nd these whe are its principal stockholdcre, 
a eourt of equity will take jurisdiction, Where it is alleged 
that a wrong has been consuumeted, and appropriate facta are 
set up te shor it, the complainent is entitled to ask for 
BR accounting, and such other equiteble relief as the fects 
of the case may warrant and justify. Thics2zo ¥. Ggmcron, 129 
Til. 447; Vorhees ¥. Haaon, 245 Lil, 2585 Berie v. Beifeld, 275 
tli. 594; 2 Cook on Sorpa., Part IV, Ghap.33, Gth ed.; 10 Gye. 
967. In our judgment. the bill of complaint set forth sufficient 
faets te justify the court in taking jurisdiction. 


{t is contended on behalf of the defendants that 
the econplainant never was a stockholder af the Illinois Company; 
that although the complsinent subseribed for trentyefivre 
sharee of etock and paid for only nineteen of thea, and 
because the certificate for teentyefive shares, ehile signed 
and properly exeouted, was never physioully delivered to the 
complainant, no rights or obligaticus arose in him as « stooke 
holder umtii the balemee ef $3,000,0) was paid. With that 
we qunnot agree, Tsat there was an understanding between the 
parties 2t the time, that the certififete of steck should be 
Left with the corporation until the balance, $3,000,00, ms 


paid, was no evidence whatever that the complainant, upen the 
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payrent of $9,590,008 and the execqution of the certificate 

of stock, waa not = stockholder, He beeame @ stockholder 
when he signed the subseription end paid his money, end 

the physical certificate of stock, although in the poesess= 
dom of the Compeny, Was merely evidence of eiat, in part 

at least, the relations of the comolsinant were wit! the 
Company. Further, it eould mike no difference here whether 
he owned nineteen or trentyefive shares, ae long ae he eae 
actually a stockholder, Gillette v. ¢. fT. & Te Go., 230 Ili. 
373, 413. 


It ia cogtended on behalf of the defendants 
thet the sourt erred in findins thet the somplainent eas 
@ stockholder subsequent te January 19, 1926, snd that he 
@id not relenee and surrender his stock and cease to be s 
eatockholder in seid company by reason of the relezse of 
January 19, 1936. ¥%e do net find anything in the release 
of january 19, 1986, thet even sugeests thet the complsine 
ant agreed to give up his interest as « etockhelder in the 
eorperation, it is true thet the last serds of the agree= 
ment of Janusry 19, 1926, are, *Gdd Beyer now releases the 
Carolina Yood Products do vpsny of I, lineis frem any and 411 
agressents whategerer,” bat the complainent’s ownership of 
his stock in the corscretion ees a vested property right, a 
definite right in him of = fructional interest in the sore 
poration, so that when he released the Ihlineis Compaay 
“from any and sli agreenents whatsoever,* obvicusly, that 
hed no reference whatever to that which was not in the nature 
of sn agreement, bet an established vested pronerty interest 


and ownership. 
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Gounsel for the d-fendants in their brief state 
that *fhe orux of thie litigation 1s, bid Odd Keyer by his 
release deed of January 19, 1926, release Carolinas "ood 
Products Coxpany of Iilinois from its agreement to deliver 
twenty-five sheres of stock to him in zccordance with an 
agreement aade xt the time of the incorporation of the 
compsny, im July, 1925? if be did, he has no eause of 
action in this case, if he did sot, and vas a stockholder 
subsequent to January 19, 1926, he is entitled to his right 
as a stockholder*, Ags we have stated above, it is our judge 
m@ent thet the alleged release in question did act relate 
to, or affect in any way his veated interest as a stockholder 
in the corporation, 


It is contentied for thedefenidants that the court 
erred in finding that Lauteratein snd Isaacs hed been snd 
were wrongfully diverting asseta of the corporation, and 
erred in finding that 710,000,000 belonging to the [,lincis 
Gompany, had been used by the defendants for the purpose of 
purchasing a Chicago werehouse for other anc different corporte 
tions, Although we sre of the scpinion that there ia evidence 
on beth those subjecta, yet in view af the position whikh 
eounsé] for the defendants hawe taken in regard to the ree 
lease decd of Jgnusry 19, 1996, shich we bold did not take 
away froa the complainant hic rights as a stoekholderg it is 
not necessary upon this revier to discues st large the allegue 
tions as to the diversion of assets snd as to the alleged use of 


$10,900.00 belonging te the Illincis Company, 


In our judgment, the record as it apcears here, 


des net justify us in any way in overriding any of the findings 
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ef the chenceller, He was of the opinion that, from the 
evidence presented te him, the complainant wes entitled 
te an accounting, and, ales, to the aprointuent ef 2 ree 
etiver, fe find no sufficient renson for overriding his 


judgment, The decree, therefore, ¥i11 be affirmed, 


S&P PIRWE SD. 


BROLOOM AD FILSOB, GJ. SoeGuR. 
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; COCR GOUNTY. 
CHARLES B, ALYEA, } 
Appellee, ) 


Opinion filed Dec, 31, 1927, 


GR. PRESTUIRG JUSTICR TAYLOR delivered the 
opinion of the oourt. 


On Februery 18, 1995, the rlaintiff, Aeme Induetrial 
Company, & gorroration, hegan suit in the Superior court 
against the defendant Sherles & Alyes for $2,226.08, The 
declaragion contszined the common counts, and « apeeial count 
On an Recount steted, ly, the latter it ie alleged that on 
January 1, 1925, the defendant owed the plaintiff 92,226.08 
und promised to pay it, The defendant filed o plea of set- 
off, im whieh it elaimed among other things, the sum of 
$3,850.00, for certain License feea due from the plaintiff 
under a written contract. fo the defend:nt's seteff the 
plaintiff filed # replication, alleging that the written sone 
tract, above referred to, wae made on February 16, 1823, but 
that thereafter, on Janunry 1, 1944, it wae canesllied and 
reseinded by a2 new agreewent, the defendant agreeing at the 
time of the regsolasion znd eancellation to psy the cleintif?” 
the agount cleimed in the decleretion. 
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There wes « triel before the trie court, witheut 
a jury, ‘nd 2 judguent in favor of the defendent on his sate 
eff, in the sua of $1,623.93, hie appeal is therefrom, 


The evidenes at the trial consists of the 
testinony of Fitagerald, Adam and Steelheumer for the 
plsintiff; the testimony of the defeniant, bimeelf, and 
a written agreement dated Februnry 16, 1933, made betreen 
the plaintiff end the defendent, | 


in the abetreet, “211 the testimeny covers four 
pogen; bat in the record 14 covers about FO typerritten 
pages. 4n exunination of the veoord shore greet confusion, 
owing, apparently, te acny seemingly, needless colloquies 


between court and counsel, 


it wee the theory ef the plaintiff, as far as it 
can be discovered, that it wae the duty ef the defendent, 
ae an agent of the ola'ntiff, $0 sell and distribute a pump 
and vater system eof the vlaintif’ and to get other agents 
te do the ange; thet the pla ntiff furnished the pumps end 
water system; that the defendant owed the olainsiff for 
merchandise, that ia, mumpe snd water syateme, ehich were 
bought osutright by the defendant; that the account of the 
defendant on the books of the pisintiff, shored thet he 
owed the plaintiff, on tentember 1, 1924, €3,319,50; that 
early in 1924, the plaintiff and the defencent caneeliled the 
contract of February 16, 1993, and in the early part of 
1934; amde a new contract, wiich they worked under; thet 
about Septeaber, 1924, the acoount was discussed with the 
defondent sand he eaid be could not pap it then as he sould 
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fe 


not "seer te get any soney inj* that the aets of the defende 
ant amounted te a recognition of the account, 


The theory of the ccofendant is thet ee the eritten 
eontract of Pebrunry 16, 192%, provided thet during the 
life of the contrect the vlaintiff would pay to the de fende 
amt ten per cent of the e@liing price ae a license fee for 
the manufacture and exle of exch water pump, ond es the 
Plaintiff agreed to eanufeacture end sell, at ite own expense, 
@ miniaem of 200 puspe in 1995, and 350 pwupe in 1934, and 
ag the minimum selling price of the pump waa #75.06, he, 
the defendant, wae entitled te seven doliznrsa each on 530 
pumps, for the first end seeand years, meking « tetal of 
$3850.06, and, ae the plaintiff's claim suconts te $2,276.¢8, 
the difference between that amount and §3850,0° ia $1685.95, 
the amount of the judgaant, it should stand, 


We are constrained te sonclude, from an examinae 
tion of the record that it is a question whether either the 
aqoount etated or the seteoff of the defendant, which wee 
based solely on the alleged contract in question, was proved. 
Apparently there is no evidence whatever introduced on behalf 
of the defendant in regard to the contract of February 16, 
1983, anve the testimony of the defendant that the contract 
in question was signed by himaelf and the plaintiff. ™ the 
other hand, there ig evidence for the cleintiff thet that 
ecoutract was eerepated cud 4 new one made in its etead in 
the early part of 1934, end that pursuant to the new contract, 
which was @r orel one, they worked end 414 businees together, 
end ge to thet extent bound thensel rss, 
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The trial judge, in the latter part of the 
trial when the evidence wae in an obvious state of 
eontusion in regard toe the elaine by omen side, stated 
that “thie lawsuit is net being tried as it syht to be 
tFied on both sides, This ia not prepared. hat is the 
Tesgon the court has got to ask go many questions, I don't 
want te interfere with the lawsuit." The record, undevbted- 
ly shows that the ease wae not tried in an ordetiy way, 
and that there wee too such interruption in the course 
of the examination of the witnesses, snd too many die 
turbing end uselevs discussions between court and counsel; 
the result of which is that, now, as the recerd apoeure 
here before us, we are constrained to conclude thet the 
judgment must be reversed and that there shouid oe a new 
trial in order that the claim of the plaintiff and the sete 
off of the defencant mey be proverly adjudicated. The judg= 
went, therefore, will be reversed and the cause rewended 


for a new trinl, 
REVERSE OG ANG RESARUE Do 
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CRLIA FALDER, — 
Appellant, 
ERPOR TO 
s MUNICIPAL COURT 
ALVIN COHEN, OF CHICAGO. 
Appeiice. 


Opinion filed Dec, 21, 1927, 


MUR, PRESIDING JUSTICE TAYLOR delivered the 


Opinion of the gourt. 


On December 15, 1926, Caiia Walier, the plain- 
tiff, sbtained a judgment by oonfesgaion, in the Munisipal 
Court, in the sum of $56.58 on a promiasery note with a 


Warrant of attorney attached. 


On Decambor 27, 1926, on motion and affidavit 
ef the dcfendant, the court opendd up tha Judgement and 
gave leave to the defendant te aske @ defense, and ordered 
that meanwhile the judiguent atamd aa egourity, and thet 


execution be stayed until tha further order ef the court. 


fhe petition alleged, among other things, that 
on June 21, 1926, the defendant duly aligned the promisecry 
note in question in the sue ef $59.00, puyable thirty deys 
after 4at¢3 that the sete Hee turncd over te ene M, N, Andale 
Man, WhO Was at that time the attorney fer 4 gertain orpanisa- 
tion kHewn os the Chicace dunk Bagless’ Pretective Agsoola- 
thong that 4t “ae given to the attorney for ieral services to 
o@ randercd to the defosiunt; that thirty days after the 
ROtG Was craguted, the defendant paid te tae said attorsey 


by gheek the full acount of tie note; that the uote fuse never 
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returmed te the dyfondiant, though offen demanded; thag on 
Decumber 80, 9a, he, the defundiunt, ree served with 
weit ef sxeeution, based upen the judeuanty that that was 
the firet time he Was male aware thet the oote Bad baer 
traneferrady that at oo time was demand sade upen him by 
the plaintiff’ for the paywent of the -ctezg that the plaine 
tig?’ ebtained the sete long after its outurity, and did 
net pay any valuable consideration therefer. In the petie 
tion the defendant denied that the plaintiff wae bona fide 


holder for value of #aid note, 


On FPeormary 14, 1927, thors voe & trial hefora 

the gourt, Without & jury, ari the oeurs found the issues 
agninet the plaintigy and erdered that the judgment by cone 
feesio: of Docovber 13, 1928, for $66.30, se vacated and 

S@¢ aside; ond enterca Judgrent that the  jmietifi take 
nething by Bie suit, ani that the dofendunt have and revever 
of and from the pladnnii’ the costs by Alm expended, This 
appesi ia fre too above mentioned Judement of February 14, 
LOOF 5 | 


Ke briefa have been Filed ox benalf of the deforde 


Abe 


The evidence shows that the ote Waa for $50.00, 
Was dated June S1, 1026, puyeble thirty days after data, to 
the order of the Chiouge duck Daelera’ Proteetive Asen., 
Signed ey Alvin Cohen, awi endersed by the Calespe Junk 
Deslera’ Rrotecstive Aon. ani M, &, Andwinang that the 
defeniast Was a menber of the Avceciutiens thet Andainan was 
attorney fer the Asucclation, end ob & meeting 6f the Associa 


tion, Was eaployed by 14 te take Gave ef & cortain litigation, 
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and te raceive fer iis acrvices $16,000.00; that exch 
newbar of the Assoeiation was to pay $195.90) that the neta 
in question #oa fives by the dfenendant as part poyoent 

of the charge of $125.00 against hisy that subsequent ly, 

on July 38, the defendant aent by aail te the plaintir? 

a ohovk for $80.00; that the plaintiff wxeseived the gheek 
end eredited i¢ on the defendsng’s account, leaving a balanee 
due of 75,00; that the sete, whan it Waa originally given 
by the defenjant, #us endoseecd by the eaeretary of tho 
ssageiation, and turned ever to She plaintiff that the 
plaintiff? voguived the vhagk without any dircotions, on 

she part of the derendant, whether te apply 14 te the 

Bots OY Ape the open agcount, that Andedmun applied i¢ 

or the $78.00 open acscaunty that he aasigned the rete to 
the plaintiff because he did cet wish to bring suit lu née 
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Tee ehie? quastion iu ¢¢ suse ia whetaer Andalcen 
KAS the vicht to eredis the aooust of the ehack on the open 
account; or “hether 4; ahould be censidered aa paynent for the 
$50.00 HOBe, UpoN Which the judiguent herein was confegaed, 
The trial judge held that it wae the dwty of Andalman te 
Gfecit the Ghagk upon the cote, Prather than user the open 
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It wili be seen frow the evddengs that at the 
tixa@ the detondant gens the $60.00 cheek te Andaluan, the 
defomian$ owed the plaistiff a@ total of $125.00, part of 
which, however, Wa» eviiensed by tue $56,00 notes thang Ag, | 
there #26 bat ane debt, and that #as for ghe wun of $125.00, 
There being but exe dobt and the defendant having @ont, vel- 


wuntarilg, without instructions, the eheek in questicn te 
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Andadsan, and there being ne evidengs of guy intentlian oa the 
port ef the defeniont that he dusired it applied te tie debs 
evidenced by the néte, it wouid seam, under the law, that 
dindalown Wao entitled, if ha sew £1%, to ao eredit $50.00 on 
account of the defendants inievtedneas ag au te Leave 275.00 
unpaid, aul retain the cote as evidenca of parts of the romndne 
ing debt of 875.00. 1% hea been held than where a payoent, 
Without any apeoivic dircetieon as to Ate ap: Leation, La 
gacolved by a grediter, he iu entities te apwiy suoh PRP weeny 
to any part of the debter’s obligations; that he " monly 

it on ae O14 debt rather them on & now one, GF Vige verge } 
that he way apply it @n a4 tten of indebtedness whion is nog 
the save in actunt Be tho G@ocunt paid, oron though thece be 
some gtihner Ltem of She aucqunt which ie equal te’ the acount 
pouleds and that he say apely 4% on an Gneequred Ppather than 

% go0ured Qlalm, oF oO @ Glaim #hich is cet weeured by a lion, 
v7, Kaper, 170 Thi, 348; 
Ye ay F th, GO Tid, 1283 
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+ Rekha, 180 TL2, 2153 Bhain v. Bo 
et ai, 107 This S68; Herding v. Rardipe, 190 Ill, Apr. S8uy 
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The judgment, therefere, Will be reversed, and judge 
mane entered hers fer the plaintiff arninst the detendant in 
the oum of 063538 and covta. ; 


REVERSED AND JUDGNERT BERE, 
ROLDOM ARD FILSON, Jd, CONCTR,, 
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SAKUEL DONIAN, 
sPPERLER, 


APPEAL FROM 
MUBICGTS AL, Comer 
OF SHIGAce. 


WH 
HARDROS GORGORIAR, 
SPPELLAET 


Opinion filed Dec, 81, 1927, 


BR, PRESIDING JUSTICR PiYLOR Selivercd the 
@pinicn of the court, 

The isewe in this oxee was orecipitated by 2n 
amended statement of clein and an agended effidavit of 
merits. in the amended statement of claim, the plaintiff 
2llered thet the defendant was indebted to hin in the 
gun of $1,075.00, «ith interest from Sestember 2, 18923; 
Ghat on or skout Mereh 26, 1923, the sleintiff eas 4 steek- 
bolder in the Arax O11 company; thet the defendant wis 
ale® &@ eteekhoelder end officer of esxid Ceamany; thet the 
plaintiff, in order to sesist the Arax G11 Camosny to 
raise money, gave hie note, dated way 9, 1922, for the 
gum of $1,606.00, due ninety dsya after date, oaysble 
$0 the order of ons Keljik, eceeretary of the Arex 011 
Compeny; that Keljik negoticted the note, and the irax 
Gil Company received the sum of $1,000.00 thereon, 211 
of whith wae sown to the defendant; that thereby he, 
the plaintiff, became indebted to Keljik, or the 
legal owner and Solder of the note, im the sum of $1,006.60; 
tnat on oF about Harch 20, 1923, the defendant recucsted 
tee plaintiff to loan to the Arsx 011 Comesny $7,500.00 
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to sid it in ite operetions; that the plaintiff thereuvon 
promised ond agreed to meke a loan of £7B0C.G0 to the 
Aruz GAl Company, upon the express condition, however, 
that the defendant would asmume and pay the obligation 
of the plaintiff on the note for $1,009.00; that relying 
upon the promise of the defendant, the plaintifi did lean 
and furnish to the Arax O11 censany $7500.00; but thet the 
defendant hos foiled and refuse te pay the note for 
$1,000.00 of the plaintiff; that by reason thercef, the 
plaintiff wae forced te and did, on September &, 1945, 
diacherge hie obligetion on the nete for 91,600,060, by 
paying the sum of 71,075.00, telne vrinelpal and interest; 
thet he hoe gaade revexted demande upon the defendant for 
payment of the $1,075.00, with interest from September 
a, 1923, but that the defendant hoo refused to pay said 
Swi. 

The defondent, in hie cmended afficawit of merits, 
denies thet be is indevtel to the plaintizi in the sum 
of $1,078.06, or any other smount whatsoever; admits that be 
wee a stockholder in the Arex O11 Ssspaay, together with 
the plaintifi and othera an Uareh 20, 19239; bus denies 
thet he was an officer, He states, further, that ae 
neither sdwite acy denies that the plaintiif executed a 
note for $1,000.00, payable te Keljik; ond neither admits 
nor denies thet the note far $1,00°.00 was negotiated by 
Keljik, Secretary of the arezx O11 Company, or thet the sum 
ef $1,909.00 wes reeaived by the Azax 011 vermpany. He further 
denier thet the olaintiff owed sr pase indebted te 
Keljik, or the legal holder of the note, in the sum of 
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$1,000.00; denies that he desired end requested the 
plsintiri to loan to the (rez O11 Vompany the sum of 
$7500, 00, oF any ageunt whatseever; denies that he 
prowised ond agreed wnat he would pay said mote for 
€1,006.60, He further states that there was no oon- 
sidersiiai for the &llesged promise, and if mude, wee 
within the etetute of ireuds, snd not being in writing, 
wae not binding; thet Ly the wisrepresentations of the 
pisintiff, he was induced to invest $6,000.00 th the © 
ipax Gil Comueny, whieh is now a total loas, 

There wae a trial before the court, without a 
jury, #né on Cetober 9, 1926, judgment war entered in 
favor of the plaintiff and against the deiendant in the 
sum of 91,000.00, Thisappeal ie from that judmuent, 

The evidence of the plaintiff’ censists of 
the testimony of the plaintiff and that of txo witnesses, 
Mestjian and Pushmon, together with an examination 
of the defendant under Seetion 33, and certsin exhibits, 

fwO questions arise in the case, firet, is the 
finding of the trisl judge that the defendant promised te 
pay the $1,000.00 note agninst the manifest weight of 
the evicence; and second, if aot, eas the promise, being 
to pay the debt of another, im violation of the statute 
ef frauds, and therefore not binding upon the defendant] 

Ag to the cuestion of fact. ‘te have oarefully 
examined the evidence, end heve bean compelled te resch 
the conclusion that wa would not be justified in bolding 
that the determinetion of the tricl judge that the 
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defendent promised to way the note in cuectien was 
ageinat the minifest weight of the evidénce. 
fron the testimony of the plaintiff and the 

defendent, and Mestjien ond Pachmen, it apeesire thst 
they were 211 interested in the (rex 011 Comomny, ond 
that in the spring of 1053, there wae 2 aesting of the 
four, the purpese of which wae to reise woney te 
go en further with the work of the O41 Tompony. The 
evidence of Kestjian is thet at that meeting, sbout Harch 
9, 1923, at the office of Pushmwan, «11 four vere present; 
that, heving juet returned from Tezae with a report, he 
teld them if they could finanee enother well by raising 
& eertain sum they would suecesd; thet the pleintifi and 
Pushmen were asked fer O7800,00 2 pieee; thet the vleintiff 
eaid, "I don't esre who pays. If you will be responsivle 
for that thousend dollar note, I ill put up $7506.00, If 
you ean get §560.G0 from “orthebitien, ge ahesd end get it. 
I heve ne objection te that, but I must have somebody 
Fesponsible., If you will be resmonsible, I will pet 
wp that money. ‘fhe esy I wnderstend, Mr. Cergericn accepted 
to be responsible for thet thousand doliare'*®; that the 
defendant said "he «ould pay, he would take gare ef it;" 
thet "Mr. Gorgorian agreed to take exra of thet note;" that 
on taet condition the plaintiff put in (7500.00, 

The evidence of Susthwan, who wae eregident of 
the irax 0641 Sompuny, sorroboreted the testimony of 
Heatjicn, who was, aleo, one of the stockholders, aad one 
ef the directors of the Company. ‘ics testimony is thet 
at the ageting in cuestion he tried to raise money for 


another well for the Arex OL] Cowcany of Texss, ond that 
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they needed about $17,500.00; that there was a proposition 
to the effect that he and the plaintiff should put up 
$7500.00 a piece, and another man in New Yerk, $2505.00, 
and that 1¢ should be 2 loan to the Jompany with which it mivht 
dig ® new well; that the pleintif? raised the cuestion as te 
a note which wis cutetanding, which he hed signed ond g¢iven te 
Keljik, the Treasurer of the Company; that the plaintizf said, 
"If anmebody else will teke oare of the thougand dollar 
note, I will pay the $7560.00;" thet they appealed to the 
deficndant to take enre of it; thet there wae further discussion 
in regard to the aatter, and finelly the defendant said, 
She would pay; he would take core of 4t;" "the defendant 
agreed to take care of that note;* that he used the words, 
*{ will secept.* 

The evidence oi the plaintifyY ie to the effect that 
a% the meeting in ouestion, he told Puehman he wee coing to 
put up another $7600.00 in the business, provided the 71,000.00 
note wna teken care of, Although the evidense of the plaintif? 
ie somewhat confusing, ariging aparently, somewhat, from his 
not speaking Uselish well, there is no doubt thet it is his 
evidences that it wae his understending, from the verds snoken at 
the meeting im question, that the defendant promised to psy 
the $1,000.00 

fhe defendant denied, esategorieslly, that he ever made 
any gueh promise, Sim testimony is to the effect that at about 
the time the meeting woe over, end after the claintify and 
Pushwan had agreed te put in §7500.00 « piece, the plaintiir 
seid that if he put in thet mach money the three of them ought 
te take oare of the thousend dollar uote, referring to 
Meatjion, one “orthebitian and himeelf; that he, the 
defendant, scid, "If them people have no objections and they 
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Gem 
will pay their share, I will ney thia thousand dellars;* 
thet Mestjian, eho was expeoting to co te Texas dn regard 
to the O11 Compeny, se4d he would werk down there for 
three months without any ocommensation, and aa 2 resvit he 
ought not te be held for anypart of the thoussnd dellare. 
The defendant further testified that he said if Yorthebitien 
signed for half the note, and Mestjian worked for the 
Gompeny three wonthe without salary, he wae willing "to do 
the same thing," but, ae a matter of fact, Meatjian went 
to Texae and came beck in e week, and “orthabitian refused 
to sgree to it. 

It will be eeen that the chief mztter invelyed was 
one of credibility; and on thet subject, we are bound to 
vear in mind, here, the tmoortant cireumectsnes thet the 
$rial judge saw sad heard 511 four of the witnesses, Of 
courss, that gave te him an advantege in determining the 
eredit to be given te the testisony of each, 
Hughes, 113 [11. iop, 203, If he believed from whet he 
saw and heard thet the olaintiff end his witnesces were 





telling the truth, it certsinly would not be rensonable for 
us, considering only whet the record hers shows, to held 
that the finding of the trial judge wae wanifestly egainst 
the weight of the evidence, The testimony of Mestjian and 
Pushman is very euphatio, and if believed, *s weil as that 
of the plaintiff, certainly overcame the testimony oi the 
defendant. 

. ds te the question of lew. It ia contended that 
the promise of the defendent was within the statute of frauds, 
which recuires the promise to oey the debt of another te be 


in writing. In Rorchsenius ¥. Gamutsen, 100 111.82, the 
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court said, 

"In Clifford v. Luhring, 69 I11. 401, 4% was 

recogniced to be the doctrine that wheres the 

leading object of the undertaking is to promote 

sone interest of the po own, hie promise to 

ay is not within the Statute of frouds, although 

te effeot iz to releace or suspend the debt of 

anet her 2 ® 
Generally speeking, ig the chief ebject of the nrowisor 
is to subserve some particular purpose of hic own, and is 
net merely to anower for another, the promise, Although 
in the form of a promize to pay the debt of another, is 
not within the statute of frauds. Tremeyne v. NeVarke 
Register _0o., 181 111. -po, 398; Gilson v. Bevena, 
68 [11, 832; Meyer v. Hertman, 72 Tli, 443, 


Considering the evidence in the gase, the 








enly reasonable conclusion os to the source of the 
premise ef the defendant is, firat, eome expectant 
benefit from further lnavertment by the company im the 
Gevelopment of ita businese - end that would make the 
promises one of probable pecunisry benefit te himself, 
and wae evidence of an intention to become a principal 
debter, and orimarily liable - and, second, te persuade 
the plaintiff to put up a certain sum of money, whieh 
the plaintiff did. There was, therefore, a5 a cone 
sequence of hie promise, benerit to himself, the 
defendant, and, alec, detriment to the plaintiff, and 
thet made his promise an original undertaking, amd, so, 


immme te the stetute of frauds. 
Being of the opinion, therefore, that we ore 


not justified ian cverriding the determinetion of the trial 


judge to the effect that the defendant promiesd to pay the 


indebtednese, and, aise, thet the promise was not within 
the statute of frauds, the judgment will be efx irmed, 


AFFIRMED, 
EOLDOM AND WILSON, JJ, coxour, 
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BR. PRESIOIEG JUSTICE PAYLOA delivered the epiniscna 
ef the sourt, | 


fm dune 5, 1984, the olsintiff, John Roclawrski, 
brought suit in the Zunieipsl Court ageinst the defendent, 
Joseph Goszezyneki, fer dewmages which, it eas claimed, vere 
the result ef the negligence of the defendant in driving 
hig sutesebile, en April 15, 1924, inte one belonging to the 
Plsintiff. Plaintiff's statement of cizim slleged thet shile 
an autexebile owed by hia eas lapfully standing in front of 
71? “orth Ashiend Avenue, Ghiomgo, on April 19, 1924, the 
defenient, driving his sutonobile in a reakless and cerel eee 
manner Fan inte and struck the plaintiff'n eutensbiie, damaging 
it to the extent of ©999,99. The defenient, in hie affidavit 
ef merits, denied nezligenee and the dame ge. fhe chuse waa 
tried before the court, without a jury, snd = judguent 
entered for the plaintiff and againet the defendant in the 
sum of $540.25, This sppesl ia from that judgment. 


Sounsel Yor the G@fendent dota not coupiain hers 
against the finding of the trial judge thet the drfenéant 
was guiity of negligence, but “dees complsin here agrinst 
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the amount of damages awarded by the court on behalf of the 
Plsintiff, the eva of £540,.35.° 


The evidence of the slaintiff is thet his car wee 
damaged; that the lefteide of the car was smashed up most; 
that the spring wes 411 broken te pleces, bent up; thet the 
tire carrier was *11 saished wp; that the frame wan bent, 
the tank bent co that gasoline wes leaking; that the shock 
absorbers were knocked off; that it sae 2 Haynes oer, which 
be bought second-hand; that it was alsost like new when he 
bought it; that he bought it in 1322, about tro years before 
the accident; that it was a 1913 model; thet he raid #756,.0°0 


for it; thet befere the accidént ita condition eas very goed; 
thet it was in good running condition ali the time; that he 


used it in his renal est=te besiness preetically every dey; 
that it ene in good eoniition evary time he wanted to uee it; 
that it was 2 seven passenger touring car, *eighing sbout tee 


tone, 


Leonerd, 6 vitnese for the plaintiff, who saw the 
aegcident, textified that the chassis of the olaintiff's 
ear, after it was struck, was «<i1 out of Line. 


fhe evidence ef the witness Mmerogek, for the plaine 
tiff, in that be made the repairs on the sclaintiff's car, 
straightened the frane, and in doing #0, had to take off the 
bedy; that the «oter are were broken; that he told the piasine 
tiff the xctor was oracked, and the plaintiff teid him te 


fix it up; thet he took the motor anart and beucht a new eotor 
ease, ehieh is ealled e erenk ease; that the soter cease cost 


ever 260,00; thet he atraightened the fraze, put in & ner 
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gs tank, few shook absorbers, «nd sene gaskets and « fender; 
that he spent 96 hours of work on the car, end charged $1.50 
an hour, which vas a fxir and reasonable charge; that he had 
been = meohanie for fifteen years; that the price he got, 
$540.25, was a fair and reagonable charge for the repeirs 


he wade; that that was the amount of the bill which he rendered, 


The bill rendered to the plaintiff by the witness, 
and which wag paid by the olaintiff, is as follows: 


1 Grank BEG 65.5620 cke edhe ne ekasinn es Boma 
il Gag Sg ae eRe ee ee ae AS ee ee we ee 38,22 
1 dackaon #hock absOrberBe.cccsscceres 15600 
i Renew left CWA 6 6 oo icin és meeedan es 14,66 
Straightening frame.......---ccscese L8G 
Gaske Sesvstersescvaeeexncestriesseeaoaces 1.25 
Gg 2 motor Gide cic eee cece wet ere tee ce 2. Go 
are, of labor & 1.6) hricwccccsseoscse 147.00" 


one 


The evidence of the defendant is that he eaw that 
the shock absorbers and the gas tank were damaged; that he 
did «ot see eny fenders broken; that it eas an old ear; 
that the plaintiff enid his ear wae 4 1316 model, 


fhe evidence of one Patterson, is that he was 
President of the ajazs Auto Ccepany, and Sed boen in the 
suteseGile business ainee 1907, buying end s6lliing automobiles 
and repairing them but hed never seen the ear in a@uesticn, 
In anewer to =o hypothetical question mit to him as to the 
fairy market value of such # 1915 second-hand automebile whi ch 
had rum 5,000 miles, he said that it vould have a value of 
$175.50, and that if it wes 2 1918 model, it would have a 
Value of 4155.00, nm cross-exsuination he testified that 
Haynes cara are not being duillt at the present time; that 
the new 1924's were being ecid fer 71,900.00 that their 
List price 28 #1500,.05; that they sere selling for about 
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£1,750.00 in 1918; that such 4 oar depresiates prebably 40 per 
cent the first year; probably 20 ver sent the naxt year, onda 


18 per cent the next your, 


it is ewntended for the defentant that the measure of 
deweges for injuries te personal property which is net entire=- 
ly deatroyed, is the secunt required to reaetere it te ite 
previcus condition, or the rensonable cost af rensiry but 
‘thet the ssount awarded gust be less than the value of 
the property tefere it eae injured; sad thet as the teatinony 
of Patterson waa to the effect that the sutesobile before 
the eollision was of a value of only #175,°9, the trial 


judge errenceusly searded the plaintiff 2365.75 sere than 
the cer was worth, it ©ili be observed, towever, if is the 


evidence of the plaintiff, that he surechased the ecxr, « 1319 
model, fer $750.06, two years before the date of the accident 
snd that then it was slsoet like mew; that at the tise ef the 
aceident it wee in good condition; that before he bought it, 
it had been rum 2,{20 giles, ae registered by the specdometer, 
and that he bed run it as0ut 4,00 siles after he bought it, 
That evidence, it is our judgment, tenis te show « the oar 
Say Very well have been worth wich wore then the ancunt testi- 
fied te by Patterson, Wid aever aiw the car, Sut serely testi-e 
fied in snawer te a Rypothetios] question, There is a5 doubts 
but that the yepairg rere mde which were testified te by 
Metresek, sho ~_ these, ond that they were fairly snd recson- 
ably worth #549,25; and that being admitted, and considering 
the eridense aq to the sost of the ear and ifs goed condition 
at the tise of the ecliiscion, in our spinion, it deas not 
follow that the trial fuwije erred in helding that the plaine 
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tiff wag entitled to resover $540.25 as damages and that 

thet sum was lese than the vslue of the ear at the tise 

of the eplliigsion. The trial judge, evidently, believed the 
testiaeny of the pimintiff as te the eondition end osst af the 
oer, «nd that, accordingly, the plaintiff wae entitled te a 
judgeent for the ssount he had ta spend to have i+ repeired. 


Be Ge pet think the exees cited by the defendant 
are im point, for in the inetant case there ic evidence tende 
ing to prove that the car at the time of the ecllision wae 


worth more then the eost of repairing, erry, 4utosebiles, 
Sth Ed, pe a36. 


Finding ne errer in the record, the judgaent is 


affirsed, 
BF FIRBESS 
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MR. JUSTIGN HOLDOK delivered the opinion of 


the sourt, 


in & trisl before the court by the agreement of 
the parties, there was a finding and judgeent against de- 
fendant for $488.64, and he brings the record to this court 
seeking « reversal of thst judguent. 


The controversy concerns 2 question of fact. It 
ie ooneeded that defencent in propria persons bought of 
the plaintiff s Chinese rag fer the price of $475 on April 
2, 1936, Plaintiff contends that defendant bought the rug 
for himself personally to present to his wife as a gift 
and defendant inaiste that ae manager and buyer of the 
General Sood Turning Gompany he bought the rug for the some 


pany, not for himself personelly, 


The question for the court is the probative force 
ef the believable evidence, The proofs are extremely con= 
tradistory, In this situstion it was for the court to 
decide, from al1 the facts in proof, as to which of the 
partics sustained their contentions by their preofs, In 
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other words, to which wersion of the sontroversy did the 
trial judge, from the proofs before him, give the greateat 
eredit. The same oredenos is to be given to the findings 
of fact, by the trial judge, eas to the sclution of such 
facts by the verdict of a jury. The trial judge saw the 
witnesses and beard their testimony ond observed their 
appearance and manner of testifying, privileges denied 

this court, and therefrom was better able then are we te 
decide ae te which astute of facte are aost convineing to the 
judicial mind and entitled to the greater eredit. 


it appears that defendant's company had e credit 
account with plaintiff, end that the seeount was, as sgreet 
at the time of the purchase, rendered te that company, but 
the defenjiant’s name was put upon the account thus, *wearked 
for Sreen", The monagerof the olaintiff, whe made the sale 
to defendant, testified inter alia that the defendant bought 
the rug as @ present for hie wife, and «at firet requested the 
rug to be sent te hia residence, but when he was told te do 
so would goat three dollars extra, be requested that it be 
sent to the General Sood Turning Company's place of business; 
that two weeks thereafter he oolled him up and said the rug 
was ot his home and that the nep was coming out of the rug 
and that hie wife wes beginning to verry sbout if. He 
replied that there wae nothing wrong with the rug 2nd that 
to go ahead and use it; that be heard no further complaints, 
Another salesman of plaintifY, who took part in meking the 
gale of the rug to defendant, corroborated the matetial part 


ef the preceding witness’ testimony, 
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Defendant admitted buying the rug, but denies that 
he bought it personally or said that he wanted the rug to 
give his wife ae @ present, but that he told the person from — 
vhom he bought the rug that he was representing the General 
Wood Turning Company, for whom he wanted it. He further 
swore that his customer wae a ure, Applebaum, vho lived at 
"about" 6300 Lakewood Avenue, CGhiesgo; that he charged the 
rug to his customer on the books of his company; that the 
bill for the rug was received in April, and that in July 
there was a fire which destroyed his dGompany's books; that 
on Gotober a7th thereafter his Company wae put into banke 
ruptey; that he never personally promised to pay for the 
rug, He further testified that Kre. Applebaum paid the: 
purchase price of the rug to his company upon ite delivery 
to her, Abraham, the son of defendant, teatifying for 
defendunt, in many substential particulars corroborated 
his father’s testimony, 2s he ewore that he wag present 
when hie father purchased the rug of plaintiff, On cross= 
éxamination the son testified that Ure, Applebaum, to whom 
his father swore he sold the rug for his Company, was his 


aunt, the sister of hia wother, 


We think the trial judge might reasonably find 
from the weight of the proofs that defendant bought the rug 
on his own eccount and set for the account of his Company. 
There are many suspicious circumstances arising from defende 
ant'g proofs, Why did he take his son with him te plaintiff's 
place of business when he bought the rug? Gne might conclude 
4% was to meke evidence to encape payment for the rug The 
son, from ell thet appears from the record, was of no service 


in making the purchase, he served no legitimately useful pure 
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pose by his presence, Then the rug was sold te rs. Applebaum, 
his aleter-in-law, who paid for 1% on delivery. From which 
cirquastance the trial judge might naturally conclude, ag he 
sold it without @ profit, that the transaction, both of 
purchise and wale, wae personal to himself, Another suspirtous 
circumstance is the alleged fire which destroyed the account 
books of the Geners] Wood Turning (Company, which booke, if 
properly kept, might have furnished proof of the transaction 
by entries thereof, or the failure of any entries regarding 
the same, then the collection of the exaet purchase price 

from irs, Applebaum followed by the bankruptep of the Wood 
Turning Company. For our part we join the trial judge in 
giving greater credence and reight to the proofs of plaintiff 


than we aceord to that of defendant, 


Baird v. Hooker, § i11. App. 306, is analogous 
te the instant oase, in which the court inter alia ssid: 


“Ag %o whether said contract was mede, the 
evidence ie eonfliett the testimony of Hooker 
and Haird being direotly contradictory. Gounsel 
for defendant urges upon cur attention certain 
eiroumstances appesring in evidence, which, es he 
eleaims, corroborate the testimony of the defend» 
ant and dispute that of the plaintiff, the gost 
significant of these being, that on the plaintiff's 
booke the goods s0]d appear charged to burger and 
Goon. Thie circumstance, undoubtedly, if unexpleined, 
would becentitied te considerable weight, though 
it wmid be by no means conclusive, fome explana- 
tion, however, is furnished by the evidence of the 
plaintiff's book-keeper, by whom the entries were 
made, who teetifier that at the time the goods were 
sold, he understoed that they were for the defendant, 
and were to be paid for by him, but that he charged 
them to Burger & Coon beenuse they were delivered te 
th that being his practice in such oases, After 
considering all the circumstances in proof tending 
te corroborate the respective witneases, we are not 
prepared to aay that there is any such clear and 
manifest preponderanceof the evidence in faver of 
the defendant ag would justify us in setting the 
verdict aside, for that reason,” 
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In Voltz v. Stephani, 46 I11, 54, it was held 
that in em action brought by A ayainat 8 and 6, partners, 
to recover for certain gooda alleged to have been sold to 
them, end the proof was conflicting as to whether the eredit 
for the same had been given to them, or to one D, the mere 
fact that the goods were delivered te b, and the bills for 
the some made out in hie neme, was not conclusive evidence 
that the oredit wae civen to him, The question was for 
the jury to determine, upon the whole of the evidence, 

So in thia case, on the conflicting evidence, it was for 
the trial jyjdge to deternine to whom the credit was really 
given, and to whom the rug was sold; and we are firmly 

of the opinion that the trial judge solved the conflict 


oorrectly. 


We find no revereible error in thie record, 


Therefore the judgment of the Nunicipsl Court ie affirsed, 
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SECOND SECURITY WATICNAL BAKKE } 
OF GHIQAGO, & GOTPe,s 


Apwellee, APPEAL FROM 
We MONRLTOTPAL dove? 
OF OIGAGe, 


Be Le FRANK, A. Ge SGINOELER 
and W. I. DENKY, 





On appeal of #. I. OEENY, 
Appellant. 


Opinion filed Dec, 31, 1927, 


wR. JUSTICE HOLSOK delivered the opinion of 


the court. 


The defendonts in this suit are i. L. Frank, 
Ae G. Gehroeder and ¥. I. Denny. Om e trial before the 
court aud jury there was a verdict agzinet the defendant 
(eho wae #. I. Denny) for $2465.81. The usual motione for 
& new trial and in arrest of juigment were made afd denied, 
and « judgment was entered upon the verdict for 93465, 81, 
and defendant appeale, 


Defendant argues for reversal that the anended 
ateatenent of claim did net state = eause of action; that 
improper evidence was admitted against defendant Denny, and 
that the court erred in amending the verdict of the jury, 
and that the note ued upon was a renewsl of a former note 
and given without the knowledge of defeniant, and that the 
taking of the same by plaintiff had the effect of discharge 
ing defendant from further Liability, 


fhe defendant was sued upon his claimed lisbility 
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under & guaranty in the following words; 


"we hereby requeet the Second Security Bank 
of chicngo to give and contime to give to uw. Le 
Frank Furniture Go, oredit 2a 4% aay desire from 
time to time and in consideration of all and any 
such eredit given it, we, individually, and collec 
tively hereby guarantee payment when due of any 
and all indebtedness now due or which hereafter 
may become due from MW. i. Frenk Furniture Co. to 
eiid bank, howsoever created, or arising, or 
evidenced to the extent of £2,500, 00, and waive 
notice of the acceptance of this guaranty, and of 
any and 411 indebtedness at any time covered by the 
eaué, fhis guaranty shall eontinue until written 
notice frou each of us of the discontinusace theree 
of shall be received by the sald Second Seourity 
Bank of Ghi cago. 

 Gigmed at Ghiengo, [llinols, thie 20th day of 


Seteber, 1925. 
sie We Le Frank (S¢a1) 
signed) A. G. Schroeder (seal) 
(signed) ¥. I. Denny (seal)* 
The defencent Denny wig the only defendant served 


with progesa, and the only one whe appeared in the oxse, 


it appears from the amensed statement of claim that 
defendante, %. 4. Frank, A. G Schroeder and %. I, Renny, 
for | wWeluable consideration gave e guaranty to the vlaintirf 
above set out in heeo yerba, end that on or ebout April 8, 
1926, while the same was in full force the said M. L. Frenk 
Furniture Gompany, whose indebtedness was guaranteed, for a 
valuable consideration delivered its promiseory note to the 
plaintiff, dated April 6, 1926, due 30 days after its date, 
for $2600; that the said note had not been paid, end that 
the defendant Denny, on Hoy ll, 1926, sand on other cecugione 
after said mote became due, expressly agreed that he would pay 
the same in full, but thet said note had not vbean peid by 


him or by any one dise, 
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Defendsnt ade a motion to strike said anended 
statenent of claim from the files, which motion was evere 
ruled, Oefendant did not stand by his gotion, but filed an 
affidavit of merits to the statement of claim as amended, 
Befendant claimed thet the aote sued upon was an extension of pay- 
ment of a previous note given, and that such extension wae 
given without the knowledge of or ratifiestion by defendant, 
and thet he was thereby released from his Liability under 


the guarsantye 


Defend nt by pleading to the merits and proceeding 
to trial thereon waived any defects in plaintiffs ate tenent 
of claim, (Belke ¥. Sush, 212 111. App. 32), providing pleine 
tiff's amended statexzent of claim etated a cause of action, 


whieh it did, and any defects therein were cured by rerdict 
leher v. Ghicego Gity Ry, Co,, 256 111, 454). 


fhe verdict of the jury was *We, the jury find > 
the iasues ageinet the defendant, and assess the vleintiff's 
dans ges at the sum of 82,455. 81.* 


fhe clerk erroneously entered the verdict against 
ali three defendants, and on motion @uly aade the record 
entry of the verdict was by order of the court changed to 
read, “te, the jury, find the issues againet the da fendant, 
@. & Denny, and aesess the plaintiff's damages st the sum 
of $2465.81," 


fhe jury's verdict was net changed by the court, 
but the erroneous entry thercof by the clerk eae changed to 
that the record was in accord with the verdiot of the jury 


as rendered, 
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It was proper for the court to proceed to try 
the issues, &e joined aginst the defendant, 4% I. Denny, 
and to enter judgment thereon, ag provided by Section 14, 
Charter 110, Smith-liurd Kev. Stat, 1936, which provides 
thet if » summons or gaping is served on one er more but 
net on “211 of the defeninnts, the plaintiff sey proceed te 
trial end judguent against the defendant or defendente on 
whom process is served, and plaintiff may at any tise aftere 
wards, heve # summons, in the nature of goire facies, against 
the defendant not served with the first precess, t6 cause hie 
te sppear in court, and shew oause why he should not be made 
a party to auch judgment. 8 that the proceeding was regular 
ang the judgment against defendent in accord with the statute, 
and plaintiff mey hereafter, if he eo chocees, sue ont a 
sgire facias to make the other defendants not served, parties 


to the judgment. Berry v. Krone, 46 111. App. 83, 


The guaranty of defendant and «is ceedefendante was 
sufficiently broad to cover any indebtedness accruing subsee 
quent to the execution of the guaranty fer any sum not excecde 
ing $2500, Even though the extension of payment of the note 
wae grented by plaintiff without the consent of defendant, he 
Will be bound te make payment, if after the extension, he proe 
mises to psy the indebtednes#, Gueh premise need net be in 
writing, nor is bt necessary that there should be & new 
: 3a Mh south vo Yhitman, 





consideration, 
68 Tl. S31, 


On the question of the promies of defendant te pay 
the note there is conflicting evidence, Grau, the cashier 
of the plaintiff bank, swore that Denny did se promise, and 
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Denny denies that he made any such promise, The jury's 

province was to determine from the teestisony of these two 
witnesses und the onvironing olrcumstances as to which one 
of them they would believe, and with their finding we see 


nO cause tO disngree, 


it ie not dalaputed by defendant but thet he would 
have been liable upon the first note, of which the one in 
suit, he claima, ic a renewal, If this contention be well 
taken, then the first note hae not been paid, and he vould 
still be liable thereon, On & siwilar contention the court 


eaid in . Friugt So. We Maliera, 141 Ill, App. 460; 





*But be thie as i¢ say, it is petent that ag to 
appéllent the appellee ia liable on one af the notes, 
if the second note was indorsed without authority and 
such indorsément has not been subssouently ratified by 
apoellee, then he remains liable to appellant upon the 
first note, for in contemplation of law that note hag 
mot been paid. As anid in Bagle Benk v. Smith, § Conn. 
74, ®whether he was or was no neir agent, the Legri 
consequences are precisely the same. The defendants 
camnet take benefit af = pretended payment of the note 
by & wtranger, if the payment wae fictitious and not 
actual,’ Appellee cannot disaffirm the action of his 
eon in indersing hiw name upon the new note, and thereby 
egcape the obligstion of peying it, and affirm the son's 
agtion as pay ing the note in faith of the unauthorized 
ingorsement, %o that svpellee, in repadiating his lie 
ability upon the second note, aseuses the obligation te 
discharge hie liability arieing from his guarentee of 
the first note, Henderson v. 44 Jil, 325; 


pode Ve Bah cee GR e 480; Pesker v. Eento 2 IO. 
ae Maite ; 


‘Nothing has occurred since the giving of the first 





note to change defendant's Liebility thereon, He has not lost 
the benefit of any collateral security, nor hue he by the exe 
tension inourred any additions] Liability or different liability 
on the note in suit under the guaranty in evidence, 
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The opinion of this court in the iieliera case 
wae affirmed by the Supreme Court in 237 [11, 119. 


we find no reversible error in the regord be fore 
us and the judguent of the Munieipal Gourt is affirmed, 


APY TRMED. 


TAYLGR, PeJ. AND WILSON, J. CONCUR, 
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190 - 31801 
Ae WEINRAUB, doing business ae ) 
the ATLAS WINDOY GLEANING saad 
Appellee, ) APPEAL. PROM 
SUPERIOR count, 
eock conNTY, 
AVERY GRUMDAUE, ; 
ee 


Opinion filed Dec, 21, 1927, 


WR, JUETIO“R HOLOOM delivered the opinion of 
the court. . 


The action 18 sesumpsit, Defendant joined issue 
on @ declaration ef several oounte, among ehich was one de 
Olaring on ® Guantum geruit for work done and waterials fure 
nished under a special agreement, by Filing pleas of the 
general iseue and one of seteotf, to which plea of aeteoff 
plaintiff filed m general replication, 


. The subject matter of the work to be done by plaine 
tiff for defendant wae te clean all the vindows and sky Lighte 
of a new building of The Ferd Motor Gompany et 126th Street 
and Terrence Avenue, in Giicego, The tefend=nt was the general 
eontraoter for the construction of the ford clant. On the 
issues thua joined there woe ® trial before the ocurt by 
agreement. after s hearing the court found the issues for 

the plaintiff and assessed its dauages at the sum of $558, 

upon which finding judgment was entered, and defendent prosé- 


eutes this appeal, 


fae evidence proved that olnintiff wis engaged in 


the window cleaning buginess under the name of Atles Window 
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Cleaning Gowpany; that on June 26, 1994, plaintiff after « 
econverention vith a Mr. Frasier, ehief engineer for defend- 
ant, submitted a bid for cleaning the esky lights at the Ford 
plant, in which oceurred the following sentence: *he requested 
we agree to olean 411 skylights for the sum of $5000." shortly 
thereafter plaintiff had another interview with Praaier, in 
which Frasier said, “fe only pedd €2,796 te the City Window 
Cleaning Company. They did pretty nexr all the work, You 

are only to complete it, We owe then #1200 ond we will give 
you $1200 to finish the work, I don't want you to take off 
anything that rou cen't take off, only what is humenly possible 
to take off," 


Plaintiff testified that nothing was said at either 
of the foregoing interviers regerding the vork being subject 
¢o the aporevel of Struven, the architect. 


On July 7, plaintiff, in the name of Atlas Yindow 
Meaning Cospany, wrote defendent, "As per our werbal agree= 
ment mede with Mr. 4. Welnmraub, we are to remove 211 the paint 
from all akylighte of the Chie: go Ford plant, 126th & Torrence 
Ave., for the aun of 1200, Herk hag slready been started 
and to be completed aa acon as possible, The full seeount 


should be paid five days aféer work is completed," 


Ho reply wae received by plaintiff to this Letter 
wntil August 36, 1924, It was the intention of plaintiff te 
use chemicals in removing the print, bot he ens told by the 
foremen of the Foard slant not to use chemicals beceuse of the 
danger of epgaying the chemicals on the Ford automobiles 
whioh were agacembled under the skylights, Thie set plaintiff 


aed 


& Tedts Wisaiely ,seOl ,OS enut ag Padi pyaqned yatanery 
~heoteb rot usemiane Baldy ste tere wh 2 M0 be. nektoorwemes 
ire@t ech ge wee LS wa euit patausts not bad & ett India qias 
hatoeupes 64" .  seoree ope gatwod tot ant betrmeog to ltw af gtaade 
yitreds * 00088 to mom 40% gol ateyiSede (Le moots co eaegn aw 
eh ‘eesunee Stine weiwratet sestean hod TRegelele aad Lawes 
wont yr ade of 00s ity. ohog qlao we ® hhas votewst dodse 
wos oitoe eat 1fh fama, Yisoue OLb Koot Tamme gatanen 

wea th “Sia ‘SORE cede ano oF woe atelqmon ot Lae ore 
tte odes ot ‘ony $row ‘gimeh ¥ “ateow oa? rtntut't of meres Nii 
aidleang Cimsan ot. tanw refi whe sted ¢'aso coy Fete _aedegme 





elites ts Bian new elitves ety neriitins wheat” 
“posse pated row ene gaihtemox ‘tea korea f gategeret oct ‘to 
" “sheediat bool ones Yo seinmieil bial ‘ot 





wohal® enlea % ae ats ak uals x <n. ~ Bata 
~sevge fader Meo teg ei* yhachaathad ohomw ‘a LAR ping 
“gatog O82 (le gvonen éF ate ev dumbed Wa Soy SHE] ahem taem 
: soaenter 4 MOOSE jomate beat eg oeded ott Qe wer iivaa ton weet 
’ - beduare read hewn Te Gk sot LOORTE Ye ow eile GEE” ga 
sits tewoome fivt odf .oldiadeg dad noae we bebe cunde’ od ed Ban 
“bape lgues a atten ‘sebte i wort Saga gig iiooda 


sediot sist af Vtertele wt Serio eee + ste a“ 
ot Wiealalg Yo mogemntal gat gay tT SEE OF tomgua thenw 
hLod new OM ted heey 999 galwanon ab ake kenge gay 
aie To wmaren ed! ala dmociy een ot Hom Iyuie Mew. ord to mamaret 
ae tidenotie Bro’ oth ae wae Semmpele nly Bekyenoe te Tegead 
Titatedy hel abet abt ee er ‘ohn dacuasian sto atte 


Th PRA). a 


ole 


to using water, wire brushes and safety razer blades in 
removing the paint. 


On Auguet 12, 1924, nisintiff olsims thet his men 
completed the renowal of all the paint thet could poesibly 
he removed, Thereupon plaintiff netified defendant by Letter 
that he had completed the cleaning of the skylights, snd enabosed 
_@ bi11 for $1200, On August 15, 1934, defendant wrote plaine 
tiff a letter insisting thet the work had not been sommleted 
in a sanuner satisfactory to the architect's superintendent, 
and plaintiff claims that this is the firet intimation he had 
that the work wae to be done subject to the approval of the 
architect ox his superintendent. Op Auguet 19, 1924, plaine 
tiff wrote defendant a letter stating that he would continue 
@leening the ekylights uatil he got an 0.K, from tr. Struven, 


in which letter he referred to the conversation at the tise 
the contract eta made, in which it eas agreed that if only 


part of the skylights vere to be cleaned the price rould be 
$1200, if Struven would give hia 6.k., and that if defendant 
insists on plaintif? cleaning ali the skylights the price 
would automatioslly change to #3000, and aleo stating that 
aif thet was satisfactory defendant should send plaintiff 

a check for $1200 for the work already done, 


It appears from plaintiff's testimony that the 
skylights cleaned opened up and out, and within « week after 
being cleaned they were 211 snoked up again frow smoke and 
Black paint used in the Ford clant, going out in liquid form 
from the amoke stecks, Work on the job wae again started 
on the 19th of August, 1924, snd continued umtil September 
34, 1924, when piaintiff claims the vrork was dons, 
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It also appears in evidence on the part of plaintiff 
that he paid out for labor on the job $2960 and #506 for 
ladders, scrapers, brushes, car fere and ether miscellaneous 
expense; thet defendant refused to ray plaintiff for the work 
done, and that nothing has been paid by defendant to plaintiff 
for work done by him in slesning the skylights. Flaintiff 
quit the job and thereafter defendant exployed one Friedman 
to finish it; that he was paid therefore the aum of $2462, 


the trial judge found that plaintiff was entitied 
to $3000 end that ea a eeteoff thereto defendant was entitled 
to be allowed a oredit of $2463 for work done in completing 
the job, which plaintiff should have completed. The finding 
of the court of $538, upon which judgsent was entered, is the 
difference between the amount due on the set off and the 
amount of the contract price of 3,000, 


the declaration was in 411 respects sufficient 
to justify the finding and judgment in this case, providing 
the proofa are eufficient, and we find them te be ao, 


in Smith v. Bellrose, 200 111. Appe 368, the court 
held that where the plea of set off whieh did not deny the 
‘plaintiff's sauee of sation, by implication adwits an indebted- 
ness, S8ueh is the effect of defendent's plea of set-off 
in the case under consideration, In the plea of set-off 
defendant avers *that the plaintiff was before and at the 
time of the comnencement of this suit, and etill is, indebted 
to him, the defendant, in the sum of $3,000 for damages of 
the defendant suffered by hia by reason ofthe breach by the 
plaintiff of the certain agreement onde by and between © 
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the plaintiff and the defendant on, toewit; July 7, 1924, 
wherein and whereby the plaintiff undertook with the defende 
ant to remove al the paint from all of the skylights of « 
eertein nanufagturing plant, toewit; known end deseribed 
as the Ghicosgo ford Plant * * * for the sum end amount of 
#1200, which said contract the plaintiff did not perform 
whereby it then and there became necessary for the defendent 
to procure the doing of the said work by other peraens and 
this the defendant then did to his damages aforesaid in the 
sum and amount ef, to-wit; $3,000, which said aum of soney 
ao due from the plaintiff to the defendant ae aforesaid 
exceeds the damages auetained by the plaintiff by reason of 
the neoneperformance by the defendent of the several supposed 
promises in the said declaration mentioned, and out of 

which eoid sum of soney the defendant is ready and willing 
and hereby offera to aet of f and allow to the plaintiff 

the €ull amount of enid damages, eto.* 


By the avermonts of this plea of seteoff the defend= 
ant admitted the contract between the parties for cleaning 
the skylights of the Ford Plaat, ee set forth in the several 
counts of olaintiff's declaration in varying form, Tris 
left for the consideration and determination of the court what 
amount was due elther plaintiff or defendant, ae shown by the 


proofs, 


The record discloses that the trial judge heard 
all of the evidence proffered by the parties under the pleade 
ings, and from a careful perusal of the game we conclude that 
the trial judge might reasonably find, ae he did, that the 
pleiutiff wae entitled to the sum of $2,000 wader his contract; 
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thet plaintiff huving failed to complete his contract, and 
defendsnt having progured another to complete the same at an 
expense of $2462, that defendant was entitled to be allowed 
that sum against plaintiff's oleim under his plea of seteoff, 
fhe finding in fover of the plaintiff for the sum of #538, and 
the judguent thereon is fully corveined by the evicence in 


this record, 


A 


The veeord discloses no reversible error and 


the judgment of the Guperior Court is therefore affirmed, 
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MORPIS BECKER, ; 
Appellee, ) 
} APPEAL FROM 
Ve HURICIPAL oper 
) OF SHIGA. 
WALTER LEVIN, ; 
Appellant, ) 


Opinion filed Dec. 21, 1927, 


8X. JURTICE HOLDOH delivered the cpinion 
of the ecurt. 


 & triel before the court by the agreement of 
the parties, there wie = finding for the plaintiff in the 
sum of 206,25, and s judgment thereon and defendant brings 
the record te thie court for review, 


The claim in suit is for the painting and deeorating 
an apartcent of defendant at 1506 North Kedzie avenue, Chic: 70. 


There is seo diepute about the deing of the work, 
However, defendant claims that the work dons wes paid for. 
The ehole difficulty arises fro= the fact thet sisintiff and 
his partners, Golburg é Rueckberg, hac 2 contract *ith defende 
ant for the decorating of an apartment building at Yashington 
Boulevard and Long Avenue, Chiesgo, in coneideration of shi ch 
plsintiff promised defendant that he would decorate the dining 
room in defendant's apartment, his private home, at 1506 North 
Kedebe Avenue, Ghic:gos hile the last named work wes in proe 
gresa defend:nt requested pleintiff to dso additional werk in 
the apartment, which oleintiff then stated would cost from 
#4606 and €500, and de@ndent told plaintiff to sroesed sith 


the sork. 
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Plaintiff testified that the total cost of the 
additional work end sateri ale wes £206,825, for which he 
rendered statements to defencant. These statements had 
nO connection with the building at “ashington Boulevard 
and Long Averme, efendant asked plaintiff te wait for 
Payment of his bill of #208,.25 for decorating the aparte 
ment at 1506 North Kedgie Avenue, until the tashington 
Boulevard end Long Avenue Suilding had been completed and 


settled for. 


The Gontract was persenn] between defendant and 
pleintifi, with which defendant's esepartners had nothing 
whatever to do, and shich in no way included the “ashinge 
ton Soulevard and Long Averme eomtract,. the bill for the 
Kedgie Avenue flet decoration was rendered to defendant by 
the plaintiff, | 


Plaintiff's work on the teshington Boulevard and 
Long Avenue building was aomvieted in Osteber, 1325, and 
paysent therefor had been substantially made sith the 
exception of = belenee of $75, for which plaintiff rendered 
& gtatezent to defendant cn Secesber 1, 1925, It wes ade 
mitted that the £75 bill eas on account of work on the 
Bashington Boulevard and Long Avenue Suilding. Oefendant 
testified *theat was for extra work om “aghington Sovlevard 
for £75,° ‘By arrangement that clsis was settled on barch 
6, 18926 for $48,275, 

in April, 1936, in a talk between thea about the 
claim the defendant said, "that! do you suppose, I am going 
to pay for any bilia for d¢oorvating ay on apartment? if 
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The contract price for decorating, sto, the 
Washington Boulevard end Long Awenue building was $5660, 
Refencgent by his affidera of waerits does not deny the 
acing of the work, but cleims that the work was included 
in the price of the Ssshington Soulevard and Long Avenue 
building 5600, which hed been fully paid, 


Defendant contends that the silence af risintiff 
| with reference to his claim for 15 er 16 months befere 
commencing guit ia *sonclusive egsineat the »-lsintiff*, 
There is no merit in this contention. The contract being 
Orel plaintiff sould gue th=refor at any time within the 
five year statute cf limitations, by ehich such rights of 


action are controlied, 


We think the trial judge sight reasonably find 
from the preponderance of the evidence that the decorating 
done by plaintiff for defend nt at tie Kedgle Syenue acart- 
sent was done for defendant «t his request, and had nothing 
whatever to do with the work done 4t Ysehiogton Soulevard and 
Long Avenue by plaintiff's firs of Levin, Colburg & Sueckberg, 


Moyen ¥. Gordon, 25 11. App. 46, we think is 
apolioable, te this ease where the qourt said: ** * * fhe 
failure to object toe the sccount wos evidence tending to 
prove an account eteted, * * * Bhether sllense for an une 
reasonable tise, under such ciroumatances, ascunts to an 
admission of the correetness of the account, End whether the 


delay was unreasonable, are questiona of fa¢t for the jury.* * * 
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Ip this case the court teok the place of the jury, and 
its finding ie to be treated with the same respect as the 
verdict of a jury.* 


Plaintiff's testimony was in some serticulare 
corroborated by another *vitmess, and we think the court 
might therefrom decide that the prependersnee of the evie 
denge was vith the plaintiff, | 


#6 are not permitted to disturb the finding of 2 
judge on & trizl before him, where hésay the witnesses and 
heard them testify, and was able to judge of their eredibil-e 
ity, wilees we can from 211 the evidence and the environing 
cireumstanees/ that the finding of the judge wae decidedly 
agsinst the weight of the evidence, Thia we are unable to do, 


In defendant's brief he charges that "it is. 
evident from the record thet the coatentioa of the defemie 
ant made little impression en the court.* Ye will ascuse 
if auch statement be true that imeoneistenci¢s of the dee 
fense,as developed by the proofs, influenced ths trial judge 
te reach the conclusion shich he did. After a careful stte 


sideration of the record end of the briefs, we are likewise 


iupressed, 


fhe record is without reversible error and the jwige 


gent ef the wenicinel Court is effirmed, 
AFFIRMED. 


TAYLOR, Pd. AND BILGON, J. SOHCUR. 
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PEOPLE, ex rel VITAGRAPH, Inc., ) 

| Appellee, SPPEAL FROM 
CIAGIT COURT, 
QOOR COUNTY, 


Ve 


WILLIAN BE. DEVER, EY Ab, 
. Avpeliante. 


Opinion filed Dec. 21, 1927. 
HR. JUETICE HOLOOR delivered the opinion ef 


the court, 


fhe People, upon the relation of Vitegraph, Ine., 
relator, filed its petition in the trial court, praying thet 
a writ of wandamus iseue directing the respondents, Williaa 
E. bever, as unyor of Chicago, and Horgan A. Jolline, as 
Superintendent of Polies, to isaue a permit for a photoplay 
known ag "My Official Yife*, authorizing the showing of that 
picture in the city of Ghicage. 


fhe respondents, the Usyor and the Ghief of Vrolice, 
answered the petition, to which a renlication waa filed, 
Yoon the issues thus formed the case wae tried before the 
court and a jury. The jury in their verdict found the 
issues for the relator, Vitagraph, ine. HKotions for a ner 
trial and in arrest of judgzent were made, and both being 


overruled the following order was entered: 


‘therefore, it is considered by the wmurt that 
the peremptory writ of mandamus iseue against Filiian 
S. Dever, Mayor of the City of Chicago; Horgan A. Gollina, 
as Superintendent of Police of the Separtment of Police 
of the city of Shiesgo, and against relator herein, to 
exhibit in the said Gity of Chicage the photoplay en- 
titled, ‘iy Official wife’ in form aa introduced in 
evidence in this case and that the grid petitioner do 
have and reeover of and from the defendants its costs 
and oharges in this behalf expended,* 
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from which judgment the respondents prayed and perfected this 
appeal and bring the cnuse to this court, seeking a review of 
the record end & reveranl of the judguenst. 


The abstract sets forth the common Law record, the 
pleedings of the several parties, the evidence and proofs, 
and no more, fhe bill of exceptions, as abstracted, sete 
forth the placita, showing thet the cause came on for trial 
Ootober 26, 1926, before the Honorable Oscar “. Torrison, one 
of the judges of the Circuit Covrt ef Geok County, sitting 
on the common law side thereof, and a jury, and thas the 
cause ceme on fer trie] on the pleadings theretofore filed 
therein, citing the appesrances of couneel for the respective 


parties, 


fhe abstract of the bill ef exceptions further shows, 
*Gounsel for petitioner offered in ewidence the photoplay 
‘My Official Fife’, shich wee exhibited by means of a suitable 
projection sechine, to the court and jury on October 2Cth, 
1926,* and further recited, *®hereupon both sides rested, 
which was all the evidence offered or received on the trial | 
of the above entitled caure,* 


fhe abstract of the bill of exeerticns also sets 
forth all of the jnstructions given by the court te the jury, 


The evidence offered on the trial is not in the 
bill of excestions, and the photoplay "uy Official #ife* 
has not been exhibited to the justices of this court. We 
are, therefore, entirely in the dark as to whether or not 
the picture is immoral, shoving, ae the respondents aver in 


their answer *that the entire theme of said story revolves 
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around the obviously consuamated rape of the hereine designated 
in the picture as Sonia Veronoff;* or determine whether, as 
averred in the anever of respondents, *the said phetopiay is 
not immoral and deny thet the said photoplay is not obscene, 
but state the fact to be that the seid photoplay is imsorel 
and ebseene, and that in their opimion it weuld ereate a 
harmful ispreseion on the minds of children and adolescents 


and impressionable edults,* 


This ig s court of review, fhe abstract is the 
pleadings of the parties, snd within its lisuitations this 
court will esearch the record, ‘*e are, therefore, unable to 
give our judgsent upon facts which were developed before the 
trial court and the jury, but which facta are withheld from us, 


In Seaverns v. Lischineski, 82 I[1Ll. App, 298, the 
court cites CC. 5. & G Re BR, do. ¥. Burton, 55 I11. App. 69, 
in which the court ssid: 


fhe jury were permitted, uson the request of the 
Teilrosd company end vith the eomsent of the plaintiif, © 
in » bedy and view the eressing there in question, and 
the Appellate court of the Third District, speaking 
through Hr. Justice Pletseants, held that the jury having 
had important evidence befere thea, act preserved in the 
bill of exceptions, the preausption wens that the evidence 
not preeerved warranted the finding. There are other 
cases that hold the sesie way, Theat of B.C.St. Role Go, We 
jAdzAdee $1 11. App. 436 (this district): Was a& sf 
oF personel injuries for sn secident to the eppelles by 
being caused to trip or stumble on account of * bolt 
or something that protruded above the floor of a street 
ear, and by consent of both parties the jury inspected 
the oer, itself, «hich wae agreed was at the tise of 
inppecting it in the seme condition as at the tice of 
the aceident. It is said in the opinion of the court: 
‘that they (the jury) saw, we have no meane ef knore 
ing end ezn not review, ‘%hetever, if anything, was lacke 
ing in the other evidence to convict the apsoeliant of 
negligence we must presume wag supplied by euch inspection. 
* © ® fheir (the jury's) finding reste in part at least 
upon evidence derived from a personal inspection of the 
bolt in the car itself, which is not before us, but 
binds us, ** 
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Sesverne V. Lischinski, 181 ii. 358, affiraed 
the judgsent of the Appeliate Court im the seme case, supra. 


Ziegler v. Jewel Tea Co., 209 Ill. App. 228, is te 
the like effect, in which the court said in referring to sone 


absent exhibits; 


*se mist, in the absance of theese exhibits, hich 
were manifestly necessary for = prover determination 
ef the onse, presume that if they were sade a part of 
the record, they Fould show that the trial court wae 
justified in entering the decree appealed from, Ak 
Ve 199 ll. App. 391; Roy v. Galloway, 54 Iii, 
APBe 0; Fres Mil ing Go. Ve i 54 


=i Sense y ; Harles fll. Asp. 526; 
ae Hotel Go. Vo . afii e 55 T1i. "APP. : 


In Holton ¥. Darling, 64 ibid. 488, the court 
said in referring to 2 view of certain premises by the jury: 








*that the jury saw there we are not advised by 
the record, but sust presum that they saw encugh, 
in addition to the evidence, to justify their verdict.* 


in Qebl v. MacDonald Engineering Oo, 141 Ibid, 


187, the court said: 


*it is assigned as error thet the verdict is 
contrary to the evidence; also that it is unsupported 
by the evidence, and the chief contest between the 
parties is in respect to these assignsents of error. 

How, in order to pass intelligently or safely 
en these questions, we should have before us the 
same evidence which was before the jury. The xodel 
was before the jury, 2nd they had an époortunity of 
judging of the safety of the scaffold by seeing or 
obser the model, I% was used by the attorneys 
for both the parties in exasining the witnesses, and 
in numerous inetaneee the witnesses answered by referr 
ing to the model and indicating parte of it, se that 
the answer of a witness could oniy be unde rstoed by 
one having both witnesees and model before him, The 
evidence was meterial and, for aught we ean knov, may 
have influenced, or even induced the verdict, this 
state of the record we eannot say that the verdict is 
not supported by the evidence, or that it is manifestly 
contrary to the weight of the evidences. Om the cane 
trary, we must presume that it is in secordance *ith 
the evidence,* 
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There is, therefore, nothing before us for our 
detersination, Ig the condition of the record we have but 
one function to perform and thet is to affirm the judgment 
of the trial court, end consequently the judgment of the 
Circuit court is affirmed, 


AFF IRE De 


TAYLOR, P.J. AND WILSON, J. cOKCUR, 
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IN THE BATTER OF THE ESTATE OF 
LAWRENCE S. SILLIAMS, DECEASED, 
ALIG® TYLER, EXECUTRIX GF THE 
ESTATE OF AGELIWE WILLARD, 
DECEALED, 


Appellee 
"? APPEAL FROM 


CIRCUIT COURT, 
GOCK COUNTY. 


Ve 


ETHEL H. WILLIAMS, ADMINISTRATRIZ, 
OF THE ESTATE OF LAWRENCE 5, 
WILLIAMS, DECEACED, 


eg Mit Rit” Reger Came Ag? Winget” Yan Meni Mitt! Scat Rie iP Pas Aytl 


Appellant, ; 
Opinion filed Dec, 21, 1927, 


BR. JUSTICE HOLDOR delivered the opinion of 


the court, 


This suit originated in the Probvete Uourt of Cook 

County by Adeline ©illiame ( noe deceased) filing = claia 
aginst the estate of Lawrence &. Yilliams, deceased, on & 
certain promissory note sade by Lewrence 5. Silliams for 

the sum of 21500, deted July 19, 1920, and payable 26 days 
after date at Chattancoga, Tennessee, with interest at 6% 
per aunum until o2id. The note was signed by iewrence 5. 
Williams, sho wrote after hia nese in parenthesis “{son)}*, 
ana after the name of the payee Adeline Williase as Likewise 


eritten in parenthesis * (mother}*, 


I, the Probate Court the ecleim wae allowed fer 
the sum of $3,000, and the defendint estste took the conse 
to the Gireuit deurt of Gowk Gounty by scpesl, shere it sae 
tried de nove under the ststute. 


fhere was ® trial before the judge by agreement 
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snd a finding in favor of the claimant in the aum ef 423064, 
upon which finding there wes a judgsent agsinst the defendant 
estate after the overruling of <otions for & new trial and in 
arfest of judgsent. Sefendent estate brings the record to 


this ecurt for review asking a reversal, 


The trial in the Probate Gourt was had on the 13th 
day of February, 1926, and the slsim was allowed as of Clase 
Bo. 6 for $2,006 and ordered to be paid te the claimant im due 


eourse of adsinistretion, 


Upon the 8th dey of Geteber, 13966, in the cireuit 
Sourt there was suggested the death of the ecleimant, Adeline 
Silliame, and it was ordered thet the eause preesed in the 
name of Alice Yyler, Executrix of the #111 and teteate of Adeline 
Silliems, decezsed as claimant, The cause was tried and judge 
ment entered in the “irenit court on the 25th day of Cceteber, 
1326. 


It is argued for reveresl thet the trisl judge erred 
in refusing the defendent estate lanve to file upon the ttial 
ef the exuse inetenter an effidevit denying the execution of 
the note; in the exelugicon ef evidences challemging the genuinee 
Beas of the execution of the nete, snd failure of cleiszant 


to prove a delivery of the note, 


There were no sleadinge im the case, 1¢ having 
Originated in the Probete court, ec that the case wae Wheat the 
evidence made it. Even had the court erred in denying the 
defensant eatate's uction to file = plea denying the execution 
of the note, it would be a sufficient anawer to ssy, a2 we do, 


that no ccmpetent evidence was proffered te sustain such & 
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plea if allowed, 


‘fhe contention that the trial judge abused bis 
judicial diseretion in denying leave to the defenmisnt estate 
to file, instanter, an sffidevit denying the execution of the 
note, we think, is without force, ‘The claim was allowed in 
the Probate daurt, sa above recited, and the 13th day of 
Fesruary, 1926, end the trial was had in the Areuit court 
om Ceteber 85, 1926, Te disimant died in Nemiltom County, 
fennersee, xhich was her ueusl place of residence, on the 


@nad day of say, 1976. 


it would seem apparent that the court seted vith 
due judicial diseretion when it denied the setion to file 
the affidevit challenging the exeoution ef the aste. The sit- 
vation of the parties had heen changed. If the sotion kad been 
made in ant tine, if micht or sight not have teen procer te 
aliow it, The elaimant was in life during ali af the tise 
of the pendeney of the claim in the Protate cqurt, and within 
five sonths of the trial of the clisia in the Sirouit Court, 
If the sotiom hed been mede in apt time the claiment, even 
if not @ coupetent witness herself, sould have been able to 
advise her counsel] rezarding testisony sucporting her eonten= 
tion that the sote was setually delivered, althouch wider the 
la® such preef was not neceseary with the note in the poseession 
ef the claiasnt. Furthersove the defeniont estate made ao showe 
ing why the motion bad not been mace ot an earlier dete, and the 
eourt was justified in bolding that woen the trisl such motion 
same teo lete. The aotion should hwe be@n supported by en 
affidevit showing resasemable excuse for such defense not having 
been presented before, Gity of Chicsge v. Cock, 204 ill. 37%, 
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fhe ruling of the court on this peint was rithout error, 


The deceased cleimant had possession of the note 
in her lifetime, at the time of the filing of the claim and 
the trial of the same in the Probate Court, and her estate 
had posseation of the note upon the trial in the Gireuit 
Court, and produced it in evidence in the case, either, the 
esecution or delivery of the note is challenged by the dee 
fendant, 


In Stickel v. Neibuhr, 281 Ill, App. 606, possession 
was held to be eufficient, snd in the Kegotiable instrusents 
Act it is provided that “ehere the instruwent ie no longer in 
the possession of « party shose signature appears thereon, a 
walid and intentional delivery by him is presumed until the 


contrary is proved,.* 


\ 


The note being properly received in evidence 
established = prise fscie case, which without countervailing 





proof entitled claisant estate to reeever. “ereover, the 
defendent estate adzitted inferentially that the note was 
exequted ani delivered becsuse the defendant estete sought 
to defeat = recovery by =n attempt te prove that the sote 
was obtcined by freud end eonsviracy. Theat we an inconsistent 


sttitude, 


fre preauaption that a negotiable instrument is 
preaumed to have issued for a valuable considertion gust be 
Overcome by competent evidence. The defeniant estate sought 
te rebut the preeucption by an attempt to introduce testimony 
as te the atatexents of third parties mace out of the presence 


of the claimant. Such evidence was clearly inetdeiesible, lone 
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verentions with the deeessed claimant by third parties 

were claimed te have been had betwen 14 and 20 years before 
the trial, and 18 and 30 years before the date of the note 

in suit. Such testimony "as properly excluded, Tren there 
Was eh attempt to prove that the decemssed defendant gupoorted 
hie mother, ese that the inference sicht srise that she hed no 
zongy, cut the only proffered evidence supporting sueh con= 
tention wus that deveased defend=snt sent to his sother, the 
claimant, $16 a month, and that at Christmas time and in the 
fali of the year, he would send her #25 te #30. ‘This, it was 
claimed, cesurred continucusly for 10 yeare before Lavrence 
&, Wilkiem’ death. it is patent that if all the evidence | 
proffered were true, such money was whelly inadequate te 
suppert any old lady anyrhere, ond in no wise tended te sus= 
tein the contention thet the note wes given without considere 


ation, 


There is no evidente in this record thet the nete in 
evidence was given for iove and «ifection or on account of @ 
Filial relationship, ‘The note net only stated on its face that 
it was given for value received, tut Section 24 of the Heygotiable 
Instruments Act provides thet “Every negotiable instrucent 
is deemed primes fzcie to have been iasued fer 2 veluable 
consideration and every person whose signature appeers thereon 
te have beoome a party thereto for value." Stickel v. cekbubr, 
BURA. . 

There is ne sigsificance (in the absence of proof) 


in the words "son" and *acther® appearing im parenthesie after 
the nases, respectively, of the amker of the note and the payee 


therein, 
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we find no evid nee in this reoerd te support the 
defenses of the defendant estate, and no error in the rulings 
ef the crt in the admiesion.of evidence, and in denying te 
motion Of the defendent eatate to file an affidavit putting 


in issue the exeoution of the nate in evidence, 


fhe cleimant estate contends that thie appeal is 
prosecuted for delay, and ssks for an assessment of daaxg-a, 
@s provided in section 32 ef the Act entitled “goets*, e 
agree that there ie no merit in this appeal, and conforsiag 
te said stetute and the rulings thereon in Beker v. Frevis, 
185 I11. 191, send Loren? v. Jensen, 209 111. Acs. 484, we 





award the aum of $100 te the elaimant estate as demeges for 
the prosecution of this appeal evidently for delay only, =nd 
direct thet the esse be taxed ae part of claimant estete’s 


ests. 


the judgment of the Sireuit Court is affirmed with 
damages. 
APY IREED. 


TAYLOR, Poi. KER VILSOR, J. SONG 
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GHARLES PRIEB, 
APPEAL FROM 
MUNICIPAL SoUunT 


Appelise, 


OF cuIceGe, 
GRANE 00., ( & corp.) 
Acoeliant. 


: 
ve } 


Opinion filed Dec, 21, 1927, 


w=, JUSTICN =°OLDOR delivered the opinicn of 
the court, 


Thie is an wndefended appesl. The trial wae before 
the court by egreement, and there wae 8 finding and judgment 


in favor of the plaadntiff for $50, amd defendant is here 


asking @® reversal. 


fhe suction is for domages arising from s collision 
‘petween the Ferd car of the plaintiff and the antoneobile 
truck of the defendant, which mmme inte ecllision near the 


intersection of 44th atrect and Sacine avenue, chisego. 


There ig abundsert evidence in this record to charge 
the defenduat with the negligent aet which eaused the collisien, 
amd we think the judge eould hardly find otherwise then he did 
on the question of defendant's negligence, 


Gompinint ie mecde by defendant as to the probative 
force of the evidence regarding the daseage and the repair 
thereof, Om these questions defendant put in ne eountere 
proof, fhe plaintiff hixself testified rezarding the domage 
te his GFe This wise eup- orted by % witness who was a 
sechonie in the sutemobile repair business 2ni sho repaired 
the car, The plaintiff's testimony made out a good case for 
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the recovery of $74, but the learned trial judge in his 
wisdom reduced it to #50, fhis ruling wna certainly generous 
to defendant, OGefendsnt, we think, is unressonmable in its 
argument where it says: "We think this is a case where 

the plaintiff dsired to have bis old, dilapidated car put 
in condition at the expense of the defencant.* Ye think this 
remark is somewhat in keeping with the rest of the argument. 
Se bave yet to learn that an old Henry Ford ear, after being 


damaged in many of its parts, sould be rejuvensted for #50, 


We see no just reason, either in law or fect, 
werranting the revergal of the judgsent of the Municipal 
Gaurt, end it is therefore affirmed, 


AY FIRMED, 


TAYLOR, Fede AND WILSON, J, CONGUR, 
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MAE BRUDY, 
Appellee, 
APPEAL FROM 
Ve BUBIGIPAL QoUPT 


OF CHISAGO, 
IMVID LIFSAR, 


Appellent. 


al i en ee 


Opinion filed Dec, 31, i987, 


BS, JUSTICN HOLOOR delivered the opinion ef 


the court. 


This is sm eoticn ypon & promissory nete for 
63800, dated February @, L325, payable on or before Februsry 
2, 1326, to the order of wae Brudy, the plaintiff, vith 
interest at 72 per annum after maturity. 


On September 24, 1955, pursuant to netice and 
the reguistion affidavit, the csuse wes placed upon the 
short cause celender of the court, and set fer triel on 
Oeteber 39th, 1926, before the trix1l judge in his court 
room in the Gity Hell im Ghicsgo, On the 29th day of 
Getober, 1926, the cause was eslled for trial in the 
court of Judge Eberhardt upon the short cause eslendar, 
Tne attorneys for both oleintiff and defendant vere pre= 
sent, but the defendant was absent. His attorney made an 
eral nation for & cont inuancs of the hearing upon the 
alleged ground that hie client was absent from the city, 
amd in eupcort of that motion read to the court an affie 
davit of one Lillian Haisinger, who deposed thet she was 
the stenographer in the office ef the defendant onc that 
she knew "that aeid defendant Mavid Lipman was celled to 


BUS aMnRR RA PUNE 
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Evanston upon urgent business and rill be forged to stay 
there until late thie afternoon", and depesing further that 
when defendant returned to Chicago he must leave for Los 
Angeléa, GUnlifornis, tu attend to personal business, The 
trial judge denied the sotion for a continusnce end proe 
eecded to trial, at which defendant's attormey wae present, 
fhe jury was called; the note was offered in evidence wi the 
out objection, and defendant's atterney failing to offer 
any evidence challenging the authenticity ani validity of 
the note in any partioular, thereupon the court inetructed 
& verdict in favor of the plaintiff in the sum ef $3300, which 
the jury returned, and after overruling defendunt's metion 
for x new trial, judgment was entered upon the verdict, and 


thie appeal prayed end perfested, 


On the first day of November, 1926, defer iant meade 
& motion to vauate and set aside the verdict of the jury, and 
allow defendant tise te anke hia defense for reagons set forth 
in en affidavit presented to the court in support of said 
motion, im which the defencsant stated thet on the mo ming 
of October 29, 1926, *he wae necessarily engaged on business 
with the postesster of Evanston, ILlinsis, and that he was 
urable to return te hie office in time to apoear at the 
trial" of the cause; and efter further deposing that his 
defense wag good and meritorious, as set forth in his affie 
davit of merits filed im the omuse, and that the continuence 
was prayed on account ef defendent's absence, which wae not 
for the purpose of delay, but meade wholly necessary *by the 
eforeanid clrcumatances*, he aet forth in the aforesaid 


affidavit that he wes leaving the city for Lows Angeles, Gsiifer- 
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nia, st eight o'clock on Saturday, October 30th, 1926, to be 
gone for about two weeks; that in connection therewith he ras 
compelled to forego attending to various metters, including 
the abowe entitled cause. He further stated in the affidavit 
that *a short delay will not in any eny {neonvenience or pre- 
judice the rights of the pleintiff herein and respectfully 
preys the court to vacate the order directing 2 verdict for 
and in bebalf of the plaintiff and that the defendent be given 


leave to present hia defense at 2 short day." 


The defencent, Lipman, who is 6 lawyer, wrote « 
letter to Judge Eberhardt on October 31, 1926, in which he 
stated that he wae the defenisnt in the case of _ Brady v. 
Lipaan, snd thet what he wea about to request was *mede in 
the light of & litigant at bar end not os & genber thereof*; 
that he sought only the right to be heard im open court, state 
ing that vhen the csee was oslled for trial he esuld act be 
present, "owing to absence from the city imvolving buciness 
with the pestanster in Evanaton, Illincig, that could not, 
under the cireumstences, be delayed withent great expense, 
the details of which I shall be happy to explain in person, * 
He then further states that *this exse having been pending 
7 or & months, the plaintiff cannot possibly be prejudiced 
er any of her rights impeired by a short continuance, From 
the writer's expemience such continusnees are rather the ruié 
than the exception in matters called for the first time.* 
And continuing he further says te the judge in his letter, 
*As i have stated 1 am leaving for California end expect ico 
be gone af lesst teo weeks, and i would rather prefer thet 
this whole matter ef ay azotion to waeate be continued over 


until i esn appear and personally present sy motion." aut 
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the learned judge remined obdurste to this final appeal, 


We think the attitude of defeniant was arbitrarily 
unreasonable, Ke sought to subvert the ordinary proceeding 
ef the court te conform to bis own gonvenifnoe, This attie 
tude cannot be tolerated, for it if were, the proceedings 
of the court would be thrown into = cheotic condition, and 
the trial of osuses would be indefinitely delayed at the whim 
and oaprice of defendants to the denial of the richte under 
the law of plaintiffs, Furthermore defeniant stated no suf- 
ficient Legal reszeon why he wae not present, what particular 
matters he had that were oo urgent with the postmaster of 
Evanston he fails to state, and it was his evident intent 
to put the trial over until after he had gone to Loe Angeles 
and returned to Chicago, It would seem that plaintiff wae 
entitled to o trial at that time, As stated by the defende 
aut the suit bad been pending "7 or 8 wonths", It is pstent 
from defendant's own representations in the matter that he had 
mo Teasonuble exouzé for being absent when the eaugee was 


called for trial. 


Qefend at argues in his brief that “the foundation 
stone upon which all jurisprudence and 211 judicial ad judi cae 
tion rests, ia that every litigant shall have his ‘day in 
Gourt,' that is, shall have @ right to be heard before he 
ean be bound by any judguent of the court," And in supsert 
of that statement cites Old Veyne Mut. Law Agen, Ve Ucbonough, 
804 U.8.8, im which the court said; 

"By hie ‘day in court’? to which a party 

is entitled before he can be personally bound, 
ie meent thet the party shall.be duly eited to 


appear and be afforded an oppurtunity to be 
heard,* 
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With the statement in that citetion we do not only 
not disagree, but recognize the statement as an axiomatia 
principle of law, However, defeniant had ali the privileges 
accorded wy /de es sion, He hed hie day in court, He wae not 
only suseoned to appear, but he did appear and thereby made 
himself subject to the orders of the court, and when the court 
eet the onse for trial at a day and hour certain, it waa his 
duty to be present or to show some good reason for his absence, 
He neither fulfilled the duty cast upon him by the lew and the 
situation, nor did he give any reasonable excuse for not attende 
ing the trial, The trial judge did not abuse hie judicial 
discretion in denying in the first instance his aotion to 
continue and reaet the case,or in bater denying his notion 
te set aside the verdict and grant @ new triel. A person 
hes hie day in court ehen under the law the opportunity is 
afforded bim ta either present hie claim or wake hie defense 
in person in #n setion in which he is duly summoned, He 


is then in contesplatiom of law before the court. 


fhe defensent was derelict in hia duty in not 
appearing at the trial and unreasonable in his request asde 
by his attorney without any lawful exeuse that the tricl 
should be postponed, 


fhe trial judge with the rights of 211 parties in 
view sould not heave done, in the exercise of his judicial 
discretion, other than what he did, proceed to the trial of 
the cause, and to deny 211 the motions made for delay, 


fhere is uo reseson shown why the judguent of the 
Hunieipal Court should be reversed, and accordingly it is 


affirmed, AFF TAME De 
TAYLOR, Ped. ANU SILSOM, J, CONGUMe 
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ALBERT ROSERFISLD, } 
Appellant, } 
) APPEAL FROM 
Ve HUNICIPSL COURT 
OF CHICAGO, 
CARL OTTERS, 
| Appellee, 


Opinion filed Dec. 21, 1927, 


WR. JUBSTION HOLDOW delivered the opinion of 


the court, 


This is an action brought by plaintiff, a real 
eatate broker, ageinst the defendant for comuissions claimed 
as broker in the esle of defendent's property at 4147 Byron 
street, Ghicugo, which he claime to have sold se such broker 
for defendant toe purchaeer preoured by him, named Wax dhepire, 


for the sum of #108,600. 


By the agreement of the parties the jury was waived, 
and the cause submitted for trial by the court. After hearing 
the testiaony, the court found the issues ageinet the plaine 
 *4ff and in fewor of the defendant, and a judgwent of nil capiat 
Was entered upon the finding, end plaintiff brings the cause 


here upon appeal and aske a reversal of the Municipel Court 
judgment, 


fhere are tro insuperable obstecles to a reversal 


of the judgment in this chuse: 


First, and of basic importance, there is no proof 


found in the record that defendent ever employed the plaintiff 
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to make the sale, There is no evidence that plaintiff even 
informed defendant, at the time he asked him if his property 
was for sale, that he wee e real estate broker, and there wae 
never any talk between them regarding the payment te plaine 
tiff of a commission if he should procure «a pureheser for the 


property. 


Defendant testified that be sew plaintiff but ones 
before the sale Was meade, and thet he did not list hie proe 
perty with him, nor ask him to sell the sume, and thet pleine 
tiff did not introduce the purchaser Ghacire to him. All that 
plaintiff testified to in this regard was that he asked pisine 
tiff if he wanted to seli his property, and that he eaid "yes", 
and that he replied, "JI have a buyer for you", and that dee 
fendant seid, "all right*, Hefendant gave plaintiff the price 
of the property as $115,000. The evidence shows thet the proe 
perty woe not sold for that sum, but for the sum of (108,000; 
and the testimony further shows that defendant woe not present 
at any of the negotintions made by the plrintiff with the pure 
shaser which reaulted in the sake to Shapiro, 


If it should be admitted thot plaintiff was the 
proouring cause of the sale of the property to Shanire, that 
would not be sufficient to entitle hia to a commission in the 
absence of & contrast between himself and the defendent orncr 


ef the property. Ag said in Horton ¥. Barney, 140 I1l. Anp. 353, 


‘There ie no warrant for the claim that where 
a broker goes to an owner asking and receiving the 
price of a piece of property he thereby becomes the 
agent of the owner entitled to commissions, if the 
owner subsequently disposes of the property, Nor 
can & broker by letters of his ow addressed to & 
possible purchaser or by writing en owner that he 
has offered the property to such proposed purchaser 
make a contract of employment for himself entitling 
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hia to commissions, it takes two to make a contract 
of that kind, and an owner is under no obligation 
to respond to every letter he may receive from 
@ real satete broker whom he hag not employed,” 
And the Supreme Court in the ease of Hees v. 
Spruance, 45 111. 508, said: 

“We onnnot hold thet a mere proposition of this 
sort made upon the street in réepvly to ® cuestion 
asked by a broker about the price ef « certain pro- 
perty understood to be for sale, amounts to an ea- 
ployment of the broker go as to entitled him to come 
maiesions on whatever price the property might bring. 
The defencant, it 189 true, found © purchaser through 
information furnished by the broker and would seem 
to be under &@ moral G6bligstion to give him a reagon- 
able compensation for the services thus rendered; but 
te he hed never employed him the obligation is of that 
imperfect character which the la® cannot enforce,” 

Ho where in this reeord deo we find any evidence 

that the defendant exployed the plaintiff to gel] his pree 
perty, Bunn v. Smith, 190 111. App. 536, holde to the same 


dectrine, supra, 


It is the law thet a broker who finds a purchaser 
ready, able and willing to buy property of an owner will 
be entitled te « broker's commission, if » contract of employ- 
ment to ake such sale is established between the broker end 
the owner, In 211 the casea to this effect, cited to ue by 
plaintiff's eounsel, the employment of the broker by the owner 
wags either established by proof or Foe not in question in the 


Second, it is admitted thet there tas ao contract 
between the parties regarding orokersge Tees, hile several 
witnesses, including the plaintiff, teatified in regard te 
payzent ef brokerage fees on the sale of real estate in Ghicage, 
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such evidence was based upon personal experience of the 
witneseéa in recelving gomaineions, knowing of the payment 

of commissions, Flaintiff testified thet from his experience 
the fair, reasonable value for services ia 34 ocmmiasion on the 
selling price, that was necessary to prove was the usual, cuse 
tomsry, reasonable fees of trokere in Ghiesgo in the sale of 
real eetate of the character which plaintiff olsias he eas 
instrumental in selling to Hax Shapigo, There is no such 
evidence any where in the reserd, The vitnesses stated their 
opinion os to a fair end reagonmable charge for selling real 
eatete ond likewise their experlence in making sales of real 
estate, but none of the fitneases testified regarding what 


the reasonable, market value of such aervices was in Ghiorgs, 


For the foregaing reasons the judgeent of the 
Municipal deurt is af firmed, 


TAYLOR, Ped. AND WILEOR, J. COnCUR. BUT TAYLOR, P.J. does not 
concur in all the reasons set forth, 
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SAMUEL WHEELER, for use of 

Thomas A. Maguire, 
APPEAL FROM 

MUNICIPAL QOURT 

OF GHIGAGO, 


¥e 


GHIGAGO TRUST COMPANY, 
& corporation, 


ie 
| 


dopelle¢e,. 


Opinion filed Dec, 31, 1937, 
WA. JUBTICN HOLNOM delivered the ovinion of 


the court. 


This is an appeal] frome judgment of nil gapiat 
and for costs &gninet plaintiff, Samuel wheeler, in favor 
of the defendant, Chicsgo Trust company. 


The trisl was bofore court snd jury, and at the 
completion of plaintif!'s evidence defen‘mat mowed for an 
instructed verdict in ite favor, which notion was sllowed, 
and a verdict in fuver of defendant was returned, upon which 
the court entered judguent,. fhe oourt, after overruling 
motions for 2 new trial and in arrest of judgzent, entered 
@ judgment on the verdict. The plaintiff presecutes this 


appeal for the use of Thomas A. waguire, asking 2 revere), 


the wotion for an instructed verdict was based 
upon two reasons, - first, thit there was a variances between 
the svernente of the declaration and the proofs given in 
support of itg and second, thet the plaintiff represented one 
Harvey Hichols of wedison, Yisconsin, in the procuring for 


Aefencent of « loan upon his property there situate in the 
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sum of $325,000, and that he seoured on agreement with 
defendant for s secret commission, which was against Nichols* 
interest ond without his knowledge or consent; that such 
agreenent was against public policy and that no action could be 


mhintained under it. 


Jt apoeare from the evidence that plaintiff wheeler 
had hio negotiations with Hiram &, Cody, sho was the manager 
ef the real estate loan department of defendant. 


we €111 first dispose of the ouesticon of variance, 


There was a Variance between the proof and the 
avermentes of the declaration, The declaration declared 
upon an express contract end the proofs failed to show per- 
formance thereunder, Hovever, in saking the sotion the 
defendant failed to point owt to the court in what the 
variance consisted, and the arguaent regarding variance 
is pointed out in defendant's brief in thie court for the 
firet tise. Defendant sxrould have vointed out specifiesily 
in the trisl spurt in what the variance consisted und the 
evidenee offered from which such variance arises should 
have been specificdly objected to at the tive it was offered 
and received, Im this regard defeniunt failed to preserve 
ite right to specifionlly point cut in whet the variance 
consisted, Therefore the motion, so far as it is based 
on the claimed Variesnee, ie unavailing. It might be that 
4f defendent had pointed out the partiaulare on which it 
claimed that such variance existed, pleintiff might have 
' been able to procure additional evidence ag a curative. ity of 
Chicago v. Wieland, 159 111, App, 197, where it was held thet 


in order to preservefor review 2 question of variance, the 
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variance must be apecificelly pointed gut in the trial 


court. On failure eo to do the question is not preserved 


for review in this court. Gasgeoigne v. Metropolitan, ste, 
239 Ill. 18. 


We now aome to the question of the claimed illegality 
of the contract between Wheeler and the defendant made through 


piraa &. Gedy, the manager of its real eat«te department. 


It ie not dismited but that plaintiff Wheeler was 
the proouring cause of the making of the loan by defendant 
to his principal Harvey “ichols, and if the contrnct made by 
Gheeler with the defendant for one-half of ite commiesion was 
lawful, he would then be entitled to recover the gam# in this 
action. The agreement to pay the commisgion was deted Qecenber 


5, L982, and is as follows: 


' "Becenber 5, 1932, 
03 

ur, Gamuel Wheeler, 

Gotham Mortgage company, 

Hew York City. 


Dear ur. Wheeler: 

Confirming our conversations, we will give 
careful consideration to ap pliestionea for separate 
mortgegées on the Harvey EZ, Aichols properties, xnewn 
as Worrie and Clifford Court, Madison, Wis., on & 
basis of not excetding 50% of our appraisal of these 
properties, the loans to run for 15 years at 64% intere 
est, wit payments of 3% of the principal, together 
wh the interest, every six months, commencing Sept. 
1, 19383, The fee for our service to be 6% of the 
Principal amount loaned. 

Very truly yours, 
Renal Katate Loan Oepartment, 
By Hiram ©, Gody, 


anager, 
16 lst int, pms, 3/1/23 


Mr, Wheeler: 

Your share of the comeission in the above loans, 
if and when accepted, and at sueh amounts a¢ are se- 
septed, in to be 24%, 

H.8. G.* 
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Defendant made the loan to Wheeler's principal 
Warvey Hichols, on the security of his Hadison property 
in the sum of $335,000 for 15 years, and the commiseion 
gharged therefor of defend: nt wae 19,500, end Yheeler 
claims 24% on the amount of the loam as his share of the 
oommissionsa paid te defendant, amounting to the eum of 
$8350. to reoover which Wheeler brought this suit. 


it apreara without contradiction that the plaintiff 
wes the sacle representative of <ichole in obtaining the loan 
for hie principal, Op December 29, 1928, wheeler, from 
Yontreal, Ceneds, sent & telegram to Hiram 3. Gody, which 
read, *"Xeep our underetanding confidential. Saker and si chels 
think we do not participate in commissions, * 


Hiram 9. Gedy teztified on the triel thet the 
peosteript to the centract regarding Sheeler's commission 
was made et thetler's request, and that it was aade bee 
cause Hheeler stated that he wished to show the original 
to Mr, Wichole, but he did not want hiw to knew that there 
WAS An arrangesient with cody for commissions, ‘Therefore 


that wae put on the curbon copy which he was to keep," 


At the trial “Wheeler was asked this queaticn: 
"This postseript at the bottom of plaintiff's exhibit 2 whibh 
is in evidence, and which read, ‘Mr. Bheeler, your share ef the 
ecomsission in the above loane, if and when accepted, and at 
such amounts &3 are secepted, is t be two and one-half per 
cent, ‘and then signed underneath °H.$.0,' who suggested that? 
A. Well, after he had dictated the letter, the body of the 


letter, i asked hig to give me something in a letter shoring 
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Defendant made the loan to theeler'a principal 
Harvey Bichols, on the seourity of his Madison property 
in the sum of $335,000 fer 15 years, and the commission 
gharged therefor ef defend nt wae £19,600, snd theeler 
elaime 33% on the azount of the loan aa hia share of the 
comaissions paid te defendant, ewounting to the sum of 
$8250. to recover which wheeler brought this suit, 


it apreara without contradiction thet the pisintiff 
wag the sole representstive of -ichole in obteining the loan 
for hia principal. Gp tecember 29, 192%, wheeler, from 
Yontreal, Ganeds, sent a telegram to Hiram & Gody, wrich 
read, “Keep our underetanding confidential. Baker and kichois 
think ve do not perticinate in oommissions,* 


Hirem ©. Gody testified on the triesl that the 
pesteript to the contract regarding Sheeler's comission 
wag made at *heeler's request, wand that 1¢ wag mede bee 
enuse Eheeler stated thet he wished to shew the original 
te ur. Hichola, but he did not want hia te know thet there 
WAS AN Arrangement with dody for commissions, “Therefore 


that wae put on the carbon copy which he wae to keep,” 


&t the trial theeler was asked thie question: 
"This postscript at the oottom of plaintiff's exhibit 2 »hibh 
ds in evidence, and which read, ‘itr, theeler, your ghare of the 
eomulsesion in the above loans, if and when seoepted, and at 
such amounts as are sogepted, ie t be tro and one-half per 
cent, ‘and then signed underneath 'H.%.¢,' tho suggeated thet? 
A. G11, after he had dictated the letter, the body of the 
letter, i suked him te give me semething in a letter shoving 
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what I wae to get, ond he asked me if I wanted that letter, 
and i had already explained to him that J would have gotten 
onewhalf of five per cent on e previous loan that we Tere 
talking about before 1 cum there, and he suggested it 
would be better to put it in a posteript than in the letter 
because | might have to give the original letter to ir. 
Nichole and J wouldn't have anything for ayself, So then 

I asked him for a seperate letter, And he esid, no, he 
would put it on @ poateoript, and he turned to hia secretary 
and said, "How, put this postscript on an additions) carbon, ° 
And he dictated that postseript." 


This explanation in no wise contradicted the telegram 
from Montreal, or the reagon whieh Wheeler stated to Cody, 
that he did not wish te have kr, Nichole know that there was 


an arrangement with him fer commissions, 


From plaintiff's own proofe it affirmatively 
appears that he wae sharing the commissions with defendunt 
waknown $6 his prineipal Nichols, end in deregation of his 
legal duty to him, It is a well grounded principle of law 
thet an agent must act in sbsolutely good faith for the 
benefit of the interests of his principal in all matters 
entrusted to his onre, To s¢oure @ persons] profit for 
himself unknown to his principal is a violntion of euch rule, 
and if he violates his trust by entering into an egreenent 
for his own persona) advantege, whknown to hie principal, 
the lew will regard euch sn agreenent es contrary to public 
policy end refuse to enforee it, ‘“heeler, in his teetinony, 


admitted sending the telegren from Montreal. 


ON ¢ross exewination wheeler wes asked this question, 
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"Q. why didn't you eant Mr. Michols to know you were going 

to get two andi a half per cent of this five per cent? a, well, 
I - I was under the impression that he didn’t think uy pare 
ticipation in the original loan would be as much as half 

for placing it, and I - I really felt that ur. Nichols 

needed this loan to get himself out of a hole on his builde 

ing operation. And he might start to ask me for a portion 

of it, and I felt that 1 earned the two and a half, and I 

did not want to make any deductions out of it,* 


It ie therefore clear that #heeler intentionally 
kept the knowledge of his arrangement with defendant regard- 
ing commissions from Nichole, and further that ke did not 
wish him t know anything about bis participstion in the 
commission paid to defendant. If Wheeler had told Michels 
regarding hie contract for commission and had sollested 
the same with Nichole’ consent, a different question would 
be presented, The virus of the whole matter is that the 
bergein fer the comuission was seoretly and desgignedly kept 
from the knowledge of Hichols whom the law bound him te 
serve faithfully, 


In Egtate of Smythe v. Evans, 209 1,1, 376, it was 
held that a gontract sade by an sgent of a corporation under 
whieh the intereste of the agent are adverse to thosé ef the 
oorporation, was ageinst public policy, and cannot be enfore- 
ed against the other party without proof that the corporation, 
by its directora, either expressly consented to the agent's 
act or expressly ratified it with full knowledge of the 
material facts, And the court will refuse to aid wither 


party to enforce 2 contract against public policy, and such 
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aotion of the court is not for the preservation of the 
rights of either party, but for the maintenance of the 
dignity of the court, public good and the laws of the state, 


Hilson lich. Go. v. Kurtz Action (o., 196 Ill. App. 424, 


The evidence of plaintiff established the fact 
that the contract which theeler seeks te enforce against 
the defendant was for a segret comission seinst the inter= 
eet and without the knowledge of hie principal Nichols. That 
was & quéation of law for the wurt, and his de¢cision that 
such contract was contrary to public policy and unenforcible 
in a court of law wag right. Aside from the question of 
variance, in which the Gourt's ruling Waa erronesua, a8 4 


matter of law, the claim was unenforcible. 


There if ne reversible error in this record. 


fherefore the judgsent of the Municipal Court is affirmed, 


SPV ISNE De 


alee 

wn “te we tesravass aa mat font at te ode re ) sodas 

gt ae 2p wensapemion wd? werk Pa ott tag, wedtto ” atthe 
 etete, aie to aes add bee howg, bine ated aie to Stet 








“yea ony belted tdagde Yrhew tale to semebsve ede 9 88" 
Foutiege sone'tas od exeow toronddr iy ede no etiran Wak P elie 
west! edt tonlcy@ mokwal mad feteen @ xt now Farhewted ode 
tout yadedoiy Ieqioater ott Yo ayietwend ade tuedt iy Bee tee 
tad modedosh etd das _tmve ost xot wel 6 sodgoowp # aw 
sidionolngau. bat yoLlog ality ot yominen sew tamsteon sown 
38 pollen est pork ediad .driyin exe wal he dyvep 6 at 


+) Rage hey he 


ARS, nGupencsns wae gyyt fore atexaop ae dekte BL ,oomagmey 





 Atdtosotwoms aam akale ale yess 20 xagtan 


er yr tory wfdtemmror om ef oveith 6 0" 
i ceneahacll ak vate ie ite Yes et edt ere 


® i? $e ena bas) 


ous. ere ae 


Wine gh N 


 AMONOD oh, MOBLIN GHA he i OED 


AS 
#3 


Pe 


pn 


199 - 31810 


EDWIN J. ROOS, 
Appellee, 
Vo APPEAL FROM 
SUPERIOR cout, 


& oorporation, and FREEAN COCKE GOUATY, 


LASDO#, doing businers as 
LANDON CARTAGE ¢CO., 





) 

) 

} 
WISCONSIN LIME & CEMENT CO., 
) 

) 

O# APPEAL OF FREEMAN LANDON, 
) 


Opinion filed Dec, 31, 1937, 


ER. JUSTICE SiLS0H delivered the opinion of 
the court, 


From the testimony in this case it appears that 
about six o'clock on the evening of December 5, 1924, Edrin 
d, Roos, pleintiff below and appellee bere, was driving 2 
Ford seden southeasterly on Horwood Fark avenue in the city 
of Guiesago, it also aoneare thet ahesd of the plaintiff was 
a certain horse driven fagon owned and operated by the cefend- 
ant Sisconsin lime 4 Cesent Co,, which was proceeding in & 
southeasterly direction, and im the same direction in «hich 
the plaintiff was srocecding in his Ford sedan. It appears 
‘further that the defendant, Freeman Landon, doing business 
as the Landon Gertage Compeny defendant herein, at the same 
time was operating © sotor driven truck, ani thetestimony dis- 
eleses that this truck ¥as being operated in a southeasterly 
direction on Korwood Park Avenue and in the rear and back of 


the Ferd sedan of the plaintiff, fhe evidence diseloses that 
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there was oonsiderable traffic preceeding in both directions 
Over and slong this street at the time in ouestion, snd that 
just before the accident heppened there was another oar in 
front of the Ford, betreen it and the horse driven wagon, 
which car turned out to the left and passed the eacon of the 
defendant Wigconein Lime 4 Oement Go. according toe the 
testimony of the pleintiff, « bus, with glaring headlights, 
apprornehing from the southeast, blinded the siaintiff and as 
& result his Ford sedan ran into the rear end of the wagon 
operated by one of the defendante herein, 2nd therewpon plaine 
tiff got out of his or; ren after the driver of the wacon, 
and the tro ehilked back to inspect the injury to the Ford, 
Bhile they were standing near the ford inepecting it, the 
truck operatec by the dcfencent Landon ren into the Ferd, threw 
it up over @ six inch qrb, skidded a eufficient distensce fure 
ther to strike the horse driven vebicle, which was approxinate- 
ly 40 feet ahead of the rear end of the Ford,and then ran up 
over the curb inte « parkway and stopped agsinst a willew tree. 
ne ewidence shows that it had been a drizzly, rainy dey, 
and at the time of the accident in ouestion it "as dark; - 
it wae apparently ebout one half hour after aunset. The street 
lights had been lichted and ene ef these lights wae almost 
oosite the place where the collision in question occurred. 
The declaration in the cause wae somewhat loosely drawn end 
several questions were raised by the defendant Landen, to 
the effect that under defendant's motion in arrest of judgzent 
& new tric] should have been granted, as none of the counts 


of the declaration were sufficient te support the verdict, 


For the purpose of thie discussion it will not be necessary 
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to set out the declaration in full nor refer to it other 


than as it affects the defendent Landon. 


. The first wunt charges that the Wiseonsin Lime @ 
Cement Co. wae Operating & Fagon in @ southeasterly direction 
in Norwood Park Avenue, and that ef the tise aferes:ida, the 
plaintiff wes riding in 4 certain automobile then being 
operated in 2 southeasterly direction, and at the tise was 
in the exercise of ordinary onre for his own aafety. it 
further charges thet the defendent Landen so carelessly snd 
negligutly managed, operated and controlled his sotor vehicle 
that the same ran into end collided with the automebile of the 
plaintiff. The second sount charges the defendant iendon with 
operating his soter vehicle at a high and dangersus rate of 
speed, «2 thet by reason thereof he ran into and esllided 
With the autesobile of the piaintiff. The third count charges 
violation of Ordinanee 4016 of the Ghiczgo #unicipal dede, 
whieh provides that white end red lights shail be displayed 
during the period from sunset to one “cur before sunrise; end 
that every xotor vehicle shall carry two white lights visible 
at least 860 feet in the direction in which 14 is proceeding. 
It also charges that the defendant Lendon failed to seintain 
. any white lights visible in the direction he was preeeeding, in 
conformity to the City Grdinance. Exnch count coupled personal 
property damge, by reason of damage to the Ford car, with 
the personal injury damage sustained by the plaintif?. To 
fpese three counts th defendant Lendom pleaded the genefal issue, 
end also filed «& special plea to the effect that the olaintiff, 
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et the time of the accident, wee exployed by the Kobineon 
Furnace Company as 2 laborer or chauffeur, and was, there= 
fore, covered by the Sorkhen’s Gonpensation Act of the 
State of jillinsis, and hed sot eleeted not to receive come 
pensation, «sa provided by the Act, and was bound by the 
provisions of thet Aet; snd that he did not file a notice 
with the Industrial Coaulesion of Illinsis, of his intene 
tion not to be sc bound, and that, therefore, he ia not 
entitled to s@intain his avuit., fo this apecial ples, piain- 
tiff filed = replication denying it generally, and further 
setting out thet at the tive of the injury in questian he was 
not engaged in the course of hic exployzent. 


The cause was submitted to a jury and 9 verdict 
was returned, finding the defendant Lendon guilty and aese«s= 
ing the plaintiff's dexges at the sum ef 27,500.00, dudgmuent 
wag entered on the verdict, and a further judgeent was entered 
by the court, dismissing the Fiseonsin Lime 2 Sewment Go., vith 
judgeent for ite costs. 


The defendent Lendon, by his counsel, aske to have 
t8is judgment reversed, and for reason therefor, relies upon 
several points which we will congider in the order in #hich 
they arevraised, it is férst insisted that onthe motion 
in arrest of judguent the court should have grented a ner 
trial because of the fact that the declaration was defective, 
in that it contained no allegation that the plaintiff at the 
time in cuestion was in the exercise of due csre for his emn 
safety. Tre point of lew is well settled that before a 


plaintiff can recover he eust allege and prove that at the 
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time in question he was in the exercise of dw care and 
caution for his own safety; and on a dewurrer to such a 
deolaration it ig evident thet without such an allegation 

the deolaration would be held bed. There seene to be, however, 
a difierent rule where euch e@ motion is made after verdict, 

fhe first count of the declaration inartifieially charges 

that the plaintiff at the time aforesaid was in the exercise 
of ordinary care for his own sefety, but the "time aforesaid," 
appears to have referred to the time thet the defendant ¥Yiseongin 
Lime & Gement 6. wha operating ite wagon in a southeasterly 
@irecetion. There is no allegation of due care in the other 
t¥o gounts. The first count, however, is a charge of general 
negligence; and after verdict, the oourts are much more Liberal 
in epplying every intendsent in faver of the pleader. Penneyi- 
vania Company v. Elliott, 133 111, 654; gerke v. Fancher, 57 
Tll. App. 651. A motion based upon refusal of « trisi court 

to grant = sotion in arrest of judgment, only raises matters 

of record and not of evidence, go that in considering the 
question here, ae to the dealaration, this court is compelled 
to asaume that the facts in evidense sufficiently shored that 
the plaintiff eas in the exercise of ordinary care for hia own 
safety, and there is nothing in the decleration which dischoses 
thet he was mot in the exerolse of ordinery care for his orn 
aafety. In other words, while it is a necessary allegation 
in a pleading before a verdict, it is @ statement of a negative, 
and wnleas it appeara from the evidence that the plaintiff was 
not in the exercise of ordinary care, the verdict will not be 
disturbed on 2 motion in arrest of judgeent, because under & 


motion in arrest of judgaent the covrt must presume that the 
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evidence failed to show any want of due care on the part 
of the plaintiff. ioreover, the court instructed the jury, 
at the recuest of the defendant, thet the burden was uron the 
Plaintiff to show that he was in the exercise of ordinary 
care and caution for his om safety, and that the gury hed 
no right to disregard this rule nor adopt any other, but 
should adhere atrictly to it. A declaration is not allowed 
to go to the jury, so that the pleadings were not before it as 
& question ef fact, but it apveara that the jury wes expressly 
instructed as to the resnonsibility resting woon the plaintiff 
with regard to the oare he, himself, wae required to exere 
cise, The declaration may have been eubject te demurrer in 
that it was defectively steted, but it did net state a dee 
fective cause of action, and re are, therefore, of the epin= 
ion that the sourt ruled properly in overruling the motion 
\in arrest of judgnent, for the reasons stated, Foster v. 
Shepherd, 164 111. App. 199; Yrenklin printing compaay v. 
Behrens, 182 J11. 340, 


fhe second proposition advanced by the defendant 
Landen, is that Sis motion fer a directed verdict should have 
been sustained, As we view the evidence it would appear that 
the truck wes proceeding at such a rate of speed that after 
striking the Ford it proceeded a considerable distance up over 
& curbstone, end up agninet a tree, from which it is fair to 
infer that the speed at which it was being operate) was greater 
than it should have been, keeping in mind the fact that there 
was coneidersble travel upon the eatreet, and that the nevement 
was wet and liable to esuee skidding of cars which were not 


completely under control, Ali the facts were before the jury 
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and we believe thet the trial court properly refused on the 
facts to direot a verdict. The driver of the truck testified 
that he saw headlights ahead of him; that they disappeared and 
he believed that the machine ahead of him had turned in at 
some other street or into some entrance along the street. 

The witneases on behalf of the plaintiff testified that the 
Ford was noved over to the curb with ite two right wheels 
touching the curb, which would plaoe it in a position with 
ite rear Light toward the north west; and that the Lighte 

of the ford sedan were burning xt the time in question, I¢ 
was purely 2 question of fact for the jury and this court bag 


no resson to disturb that finding, 


It is argued alao thet eertoin evidence given by « 
witness on behalf of the plaintiff, to the effect that four 
dayea after the secident he examined the Ferd and the Licvhte were 
in working condition, wau error as it wes too remote and not a 
part of the res gestae. We do mot think the court erred in 
permitting this testimony to go in, aot as @ part of the reg 
gestae but as bearing on & question of fact, the weight of 
which was for the jury to consider, 


(ar attention is exlied te two instructions which 
were given by the court end which if is claimed were erroneoue, 
These instructions are referred to as Instructions 10 and 12, 
We believe there was ne error in the giving of Instruction 106, 
which was based upon the City Ordinance requiring lighte which 
&re Visible for 200 feet, Plaintiff had a right to have his 
cause presented upon hig theory of the case, which wag that while 


Lt was dork and after sunset, the ordinance required lichts of 
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certain specifications, visible at 2 particular distance, 
and there is no testimony in the resord from which thie 
court would have to sey, as a matter of law, because of 
weather conditions, thet it was impossible to see lights 
at that distance if they hed been on the truck of the dee 
fendant Landon and Lighted et the time. 


We find that there was no error in the giving of 
Instruction 12, nor thet the defendant Landon was injured 
by the giving of thie instruction, The facts show thet as 
@ result of the aceident plaintiff's Ford sedan was badly 
damaged and the plaintiff sustained a severe injury, which 
appesrs to be permanent and which has asterially interferred 
with the use of his left am, The injury consisted of « 
dishocated: shoulder blade and coller bone, resulting in « 
fiat joint, The end of the collar bone appears to be held 
in place by a ligament, holding it te the acromion process. 
In the event this ligament should be torn this bone would 
snap out of place, We cannot say that the damages aasesaed 
by the jury are so excessive as to shock the congeience of 
the court. We are of the opinion, moreover, that the court 
held correctly in sustsining the objection te certain cuese 
tions asked the plaintiff in regard to “is having filed a 
notice with the Industrial Board, it was not proper cross= 
examination, because the witness had been asked nothing 
about it on dixvect, It wes purely 2 matter of proof under the 
defendant's plea, When it became necessary for the defendant 
to introduce evidence under this plea, it would heve been 


proper for hin to have called and interrogated the plaintiff 
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For the ressone etated in thie opinion, 


judgment of the Superior Gourt wil! be sf firmed, 
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HELER WILMES, Adminisatratrix of the )} 
Estate of JOKN G. WILMES, DECKASED, 


Appellant, 
APPEAL FROU 
Ve ' QIRQUIT COURT, 
GOOK COUNTY, 
JANE CARLTON, 
Appellee. 


Opinion Filed Dec. 1, 1937, 
WR. JUSTICE PILSON delivered the opinion of the 


cours. 


This is an action upon two promissory notes 
duly executed, signed and delivered by John G. Wilmes. 
fhe notes are for $2,600 and $3,000, dated July 15, 192%, 
and October 1, 1923, respectively, with interest at six 
per cent after date, each note maturing six months after 


date and each note payéble to Jane Garlton, claimant. 


Wilmes died in New vexico November 6, 19635, as 
& result of tubercular trouble from which he hac suffered 
for about a year previous to hia death. A claim for the 
amount of the notes, with interest, wea presented toe the 
Probate Court of Ggok County by claimant. On a hearing 
before the Gireult Court of cook County, on apreal from 
the Probate Court, & jury being waived, ® finding and 
judgment was entered in favor of the pkmintiff for the 
amount of $5,931.15. From this judgment the eatate has 
perfected this appeal. 


This being an appeal from the Probate Court to 
the Circuit Court, it neceasarily follows that there were 
no pleadings, and it appears to have been underatood that 
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the only defense offered on behalf of the estate was that 
there was no eonsideration for the notes, On behalf of the 
claimant, the two notes were introduced in evidence and the 
Claimant thereupon rested. Testimony wis introduced on bee 
half of the estate, to the effect that claimant occupied 

® room adjoining thet of John G. Wilmes, the decedent, tor 
several years prior to his death; that there was an illicit 
relationship existing between them and that ahe head at ne 
time paid rent for the room, but thet expense had been borne 
by Wilmes, and thet he had frequently adwanced money to her, 
Certain letters were introduced by both parties, showing. the 
relationship and sleo referring, from time to time, to money 
matters and sccounts existing between them, fhe bank account 
of the claimant wae introduced in evidence, and it is «rgued 
from this that it shows no loans to thet amount to the dee 
cedent on or about the dates of the notes in question, On 
the other hand, it is argued by eouneel for the elaiment thet 
thie secount at times carri¢co as much as four or five thovesnd 
dollars; thet the consideration for the notes may have been 
‘im cash and not by check and that the size of the account 
indicsted her ability to make the loan. 


There ie only one Question involved in the osee@ 
and that is whether or not there is any evidence te support 
the verdict. 1 ie not the duty of this court, on #ppeal to 
weigh that teetimony, The introduction of the notes in 
evidence, in oxses of this character, makes out & prima facie 
ease; and the presumption is that the eo sideration named iu 
the notes wes = good and valuable consideration and was 


given at tee time of the making and exeqution of the notes, 
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Stickel v. Neibuhr, 221 i11. App, 606, The burden of 
rewutting thie preeumption reeta upon the estate, and it 
is its duty to overcome this by a preponderance of the 
evidence, Ghicego Title & Trust Co, ve Ward, 113 Ill. App. 
$27; Richardson v. Riches rdson, 148 111, 563, It ia argued 


by counsel for the estate that the relationship existing 
between the parties, as shown by the teatimony, ereated a 
fiduciary relationship, and that a¢ a result thereof the 
natural suspicion thrown round the transaction would be 
sufficient t shift theburden of proof te the claisant, 
With this contention we are unsble to agree, Gounsel cite 
numerous will oases, It is true that in the contesta of 
Wills, testimony as to such relationship is eompetent, tee 
gether with other evidenne, ag bearing upon the question 
of undue influence, if any, which might be exerted in the 
procuring of the asiing of the will, But the ciroumetances 
of thie relationship, standing alone, are not sufficient to 
overcome the presumption in favor of the legality of the note 
and the consideration stated therein, Ag ve have stated, 
4% ie not the province of this court to weigh the testimony, 
and as there is no error of record in the trial of the 
eause, the question for thie court is only as te whether 
there is any evidence to suprort the finding of the trial 
courte This court is of the opinion that there is testimony 
upon which such claim should be allowed, 

For the reneones atated in thie opinion, the judgnuent 
ef the Ciroulit Court will be sffirned, 
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TAYLOR, PeJ. AKD HOLDOH, Ja CONCUR, 
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Opinion filed Dec, 21, 1927, 


KR. JUSTICE’ WILSOS delivered the opinion of 


the court. 


The facta in this cace show that the plaintiff 
below, T. ©, Champion Realty Agency and Loan Company, filed 
its atatement of claim in the Municipal court of chicago, 
in which it set up thet it had crocured @ purchaser for 
eertain real eetate belonging to the defendant, 8. A. T. 
Watkins, for the price of $13,500, and that it befame entitled 
to ite commission of three per gent, upon produeing @ pure 
chaser who wae ready, eilling and sble te purchase ssid real 
estate; that it did produce such « purchaser, tut thet sid 
defendant failed to proceed with the deal and refused to pay 
the commission, The defendant denies thet the slaintiff 
produced 2 purchaser whe was ready, willing and able te pure 
chase his property, and that if it did so, it was without 
authority, and that the party the plaintiff produced was not 
ready, willing end able to purchase the property and did 


net carry out the terme of the agreement. 


Upon @ trial before a jury there wes ® verdict in 
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favor of the plaintiff, and judgnent was entered upon that 


verdict, The cnse¢ comes before this court for decision, 


upon appenl, 


The testimony shows that one T. ¥. Champion, who 
appears to be the president and wessurer of the 7, %, Chamyaon 
Realty Agency and Loan Company, saw the defendunt at 3712 
Grand Bouleward, in the City of Chicago, and had e conversa 
tion with him with reference to the sale of that property; 
that as ® reswit of his efforts 2 written contract waa entered 
inte between one Georgia Ingrem and Samuel A. fT. Watkins, 
defendant herein, which contract provided that the said Georgia 
Ingram waa to purchase for [12,6500 the premises commonly knorn 
ae 3712 Grand Boulevard; and that the said Samuel A, fT. Watking 
agreed to sell ssid preaises, at said price, and to convey 
& good and merchantable titie thereto, subject to a first 
mortgage of $5,000; thet the purchaser had psid #500,00 as 
earnest money, and would pay $750.00 when a general watranty 
deed was ready for dalivery, The contreet contained certain 
ether provisions in regard to furnishing abatract of title, 
and to perfora within = certain time; and to leave the con= 


tract and enrnesat money with the plaintiff, 


We have carefully read the testimony in the cause 
and geome to the eenclugion that sueh & contract was entered 
into, and thet it was brought sbovut through the effortea of the 
plaintiff; and that the pleintiff had fully performed the 
services required of it az a broker aud it wse, therefore, 
entitled te ite commission, fhere is oe ferce in the proe 
position advanced by the defeniant, that the claim *as upon & 
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written instrument and that it should have been set out in 
the statement of claim, beouuse, a6 » matter of fact, the 
claim was not upon & written instrument. The tris) court 
correctly held that the written instrument was only evidence 
of the oral understanding between the parties, ag it was net 
& contract between the parties to the suit. The courts of 
this stete have held repeatedly that where a broker has 
produced a purchaser whe is ready, willing and sable to pure 
chase, he has performed his full duty and bie richt te a 
commission #11] not be defeated because of a defect in the 
title ef the owner or beanuse of the refusal of a wife to 
join in the contract; nor is he required to show that the 
purchaser wag ready, willing and able te perform, after 

the owner has entered into 4 written contract with the pure 


chaser, Hushkiewlez v. St. George, 246 Ili. Apps 3105 
Wileon v. Meson, 158 Jil. 304, 


In the ease at bar the seller, for bia own protection, 
required the aaking of a deposit by the prospective purchaser, 
of $500.00 earnest money, 2nd this deposit was made, and it 
sufficiently indicates that the purchaser was ready, willing 
and able to perform; and moreover, the owner had protected 


himself aguinst loss in the event the purchaser wig not ready, 


willing and able to perforn. 


It is argued to some extent by defendant that the 
trisl court erred in not admitting in evidence » quit clais 
deed from the prospective purchaser to the owner of the preo 


migee in question, after the contreet had been entered inte, 
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We are unable to ste how this csate any light upon the 
question as to whether or not the plaintiff had earned 

ite brokerage commission. If the parties to the contract 
decided to abrogate it and not to proeecd thereunder, they 
had &® right to do so, and the issuance of the quit claim 
deed would clear the title and resove any cloud there may 
have been aminet the premises by reason of the recording 
of the agreement, It would not, however, defeat the claim 


for comission already earned, 


Some point is made upon the proposition that the 
plaintiff, being a corporation, covld not act as a broker, 
This Gy,@etion wags not raised by the affidavit of defense 
and we are not eslled upon to pass on it, We find nothing 
whatever in the evidence moreover, from which we could hold 


that it was not properly authorized eo te act. 


For the reasons stated, in this opinion, the 
judgment of the eunicinal Court is affirmed, 


JUDGE UT AFFIRMED, 


TAYLOR, Ped, AND HOLBROM, J. CONGURe 
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Appellant. 


Opinion filed Dec, 31, 1927, 


@R. JUSTICE “ILGON delivered the opinion of 
the court, 


This is an action for a reel estate broker's 
commission, fhe atatement of sleim charges that the 
defendants are indebted to the plaintiff in the sum of 
$300.00 for asrviecea rendered to them at their request; 
and is based on an agreenent whereby defendants agreed 
to pay him the aforesaid eum if he found the: @ purchager 
whe was ready, willing and able to purchase the property 
owned by the defendanta, fhe atetement further charges 
that the plaintiff procured a purchaser, and that a written 
eontract dated June 16, 1996, wae entered inte by the pertica; 
and that, thereby, the defendante become indebted to plaine 
tiff for his commission, which they refused to pay. 


On the triel of the case, the claintiff introduced 
in evidence = certain agreement, in writing, signed by Joseph 
jakeuskne and Anthony fuketella, parties of the firat part, 
and defendante herein, parties of the second part, The sone 
tract azong other things contsined the following provision; 


"It is further mutually agreed, that brokerage feeea or come 
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missions shall be paid to Anton Z. Michulis (400 by the 
first parties and $300 frou second parties hereto as beree 
tofore agreed between them and said broker.“ 


’ Plaintiff testified om his own behalf that he was 
the Nichulis named in the contract, and that they agreed 

to pay hin €300,00 oomeission, Plaintiff rested and there 

| upon defendants undertook to cross-examine him concerning 

& certain conversation hid with the defendmanta at the time 
they Sgreed to engage hie services as a broker, in and 

about the aale of the property in question; evidesatly for 

the purpose of showing that there eas some other and differe 
ent atrangesent betresn theta, with regerd te the commicgion, 
than that stated in the written contract hereinbefore referred 
to. fo all of thie Line of cueetione the court sustained 
ebjectiona, on the ground that the parties could net vary 

the teras of & written instrusert by parel, In thie ruling 
the court wee in error. The contract in question was not 

&% contrect between the nisintiff end defendants. The suit 

in question is besed uconm an entirely different contract, 
namely, one bebeeen the oroker and the owners of the property, - 
defendants herein; and any competent testinony tas admissible 
in regard to what was said and done 2t the time of the enter- 
ing into that agreement, fhe contract in question, Seing 

& contract between the purchasers and the eellers, ws not 
binding ae between the parties to thie suit; and #hile it me 
admiseible in evidense, for the purpose of showing the cone 
summation of the oentract, wid as bearing wnon the question 
ef the commission that wae due the plaintiff, if any, neverthe- 


less, it wes not subject to the rule of evidence that a writter 
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contract oo.1a not be varied by parol, as it was net a sult 
between the parties to that agreement. hie court is of the 
opinion thet the trial court erred in not persitting the 
oross~exanination of the witness, by defendente’ counsel, for 
the purpose of shewing that the facts were soncerning end 
surrounding the making of the contract between the partics 
to this suit. Hefendants by their ocunsel offered te make 
eertain proof as to whet wits said and done by the parties 
at the time the contract with the broker was entered into, 
om the question as te the asount of his commission, Objece 
tions were sustained to 211 of this line of testimony, for 
the same reason hereinbefore referred to in this opinion. 

In this the triecl sourt erred, 


For the reasons stated, the judgment of the 
Wuntecipal Court will be reversed end the esuse remanded 


40 that courts for a new trial. 


JUDGMENT PRVERSED AND CAUSE SEMANUED FOR A WEY TRIAL. 


TAYLOR, Ped, AND HOLDOM, J. CONGUR, 
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MARY KENUEDY, 
Appellee, 
APPEAL FROM 
ve | BUWICIPAL GOURT 
OF CHIGAGO, 


JOSRPHINE Ge LeMeLE, 
Appellant. 


Opinion filed Dec. 21, 1937, 


#h, JUSTICE WILSOCM delivered the opinion ef ¢ 
the sourt, 


This is an apceel from the tumicinel dourt of 

Ghiex go from a finding by that court, overruling 4 motion 
to vacate a judgment entered by confession on = lezse, The 
lessee was deted May 1, 1925, end was between wmery Kennedy, 
plaintiff below, ond Josephine G, Lavele, defenient below, 
and under the terws of the lease it expired the 36th day 
of April, 1857. The leased presises consisted ef a flat 
at @46 Waveland Avenue, which wae to be oecupied ae 4 
dvelling place and not otherwise, fhe lessee agreed to 
pey the sum of $5400, payable in wonthly installments of 
$300 each in edvenes upon the first day of each and every 
month of the term of the lesse., The Lease contained the 
usual and customary power to confess judguent, in the erent 
of the failure ef the lessee to pay the rent, as provided 
therein, it wia further previded in said lease as follows: 

*it is further agreed, by the parties hereto, 

that after service of notice, or the commencensnt 

of a suit, or after finel judguent for vousession 

of said prenises, the first party may receive 

and collect any rent due, end the peynent of said 


rent shall not waive or affect said notice, said 
auit or said judgaent.” 
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The judguent by the court was for $136.66, and was for the 
rent for the nonth of September and the first and second 

days of Gotober, 1926, during which time the defendant 

below wee in actual occupation and possession of the premises, 
The fnete further disclose that the netice in the forcible 
entry and detainer suit tas served on Septesber 7 of that 
year and the judgaent of restitution was entered on September 23, 
The judgment on the lease, for rent, was entered Ootover 13, 
of thet year and on execution issued thereon; and efter sere 
vice of exesution, defendant appeared on January 15, 1927, and 
filed a petition asking to have said judgment waonted. in 
this petition defendant avers that ehe had no notices of the 
judguent until December %1, 1926, when she was served with 

& copy of the executions; and that she has a goed defense to 
the suit. The petition sets un the fasts practianliy as heree 
tefore set forth in this opinion, end charged ag a matter of 
law that the lease and all the covenants thereof, iacluding 
the power of attorney and the cognevit contained in said lease 
were tersuinated by the plaintiff prier te the obtaining of 

the plaintiff's judgment on the lease. 


fhe position taken by counsel for defendant seens 
to be that by the service of = notice to terminate the Lease 
under the forcible entry end detainer proceedings, the plain 
tiff hed, by her actions in bringing said suit, expressly 
terminated the lease and had obtained the assistance ef the 
eourt, by an order of reetitution, in legally securing the 
termination, To thie plaintiff replies thet by the sleuse 
in the lease, above quoted, the defeniant expressly agreed that 
she was to be liable for rent regerdless of the institution of 
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any legel proceedings, during the time of the use and ooaupae 
tion of the premiace by her. It is agreed that the judgement 
for rent is for the exact period that the defen ‘ant below 
remained upon and in pessession of the premises in ouestion, 


& O85 Very auch in point is the oaee of Growmmes et 21 v. 
the “+. Paul Trust Go., et al, 147 Fil. 634, The case in 


question wis not a confession of judguent but en action 
brought upon a lease, for rent, based upon « clauge in the 
lease, which was to the effect that « re-entry and taking of 
peaséssion by the landierd shall not have the effect of 
determining the lease, aer operate to prevent its continuing 


in force, The court in its opinion at page 643 says: 


*On the eontrary, the lease provides, in 
substance, thet a reeentry and taking of possession 
by the lendlord shell not have the efiset of 
determuining the lease, nor operate to prevent 
its continuing in force, ilo other mesning can 
be given to the words, "without such reeentry 
working « forfeiture of the rents te be paid * * * 
during the full term. There is nothing illegal 
or isproper in en agreement, that the obligatioa 
of the tenant te pay 211 the rent to the end of the 
tern shell rennin notwithstanding there hes been 
@ reneentry for default; and, if the parties choose 
to muke gueh an agreement, we see no reagon why it 
should not be held te be wolid as ageinst both the 
tenant and hia sureties, * * * It may not be 
atrictly accurate or correct to call the money to 
be paid after £e-entry rent, or to treat the lease 
ae in force after re-entry. But the parties have 
& right to fix the awount of the rent to accrue 
aecording to the teras of the lease, aa the amount 
ef the damages to be paid by the tenant in ease of a 
breach of his covenants, It oan make but little 
practical difference whether the sum agreed to be 
paid be called rent or damages. it may be regarded 
as damages for the purposes of this suit.* 


ido sourt is of the opinion that under thig clause 
of the lease, the plaintiff below wae entitled te collect 
the rent during the time the premises were occupied by the 
defendant, regardless of the pendeney of the eult for possess= 


fon, the defendent had the actus] use and possession of the 
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premises, and in good conscience should pay for the sane, 


it is the opinion of this gourt that the petition 
filed by the defendant for the curpose of setting aside 
the judguent for rent did not set up a good defense to the 
Claim; end that the trial court properly refused to set 
aside the judguent, 


For the reasons etated, the otder of the Municipal 
Court denying and overruling the motion to vacnte the 
judgment will be affirned, . 


ORDER AFFIRMS De 


TAYLOR, Pe J. A 0 HOLDOR, a ® CORCUR 
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premises, and in good conscience sheuld psy for the sane, 


it is the opinion of this court that the petition 
filed by the defendant for the purpose of setting aside 
the judguent for rent did not set up a good defense to the 
Glaim; and that the trial court properly refused to set 
aside the judguent, 


For the reasons stated, the otder of the Municipal 
Court denying and overruling the motion to vacate the 
judgment will be affirned, . 


ORDER AFF IRNEDe 


TAYLOR, Ped. AND HOLDOM, J. COBCUR, 
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GEORGE M. AKERS, 


Appellee, APPEAR FROM 

GIRGUIT core, 
Ve 
SOOK GOUETY, 


PAU HAGSEL, ET Al 
On appeal ef JOHE H. BILLSBURY, 
Appellent. 
Opinion filed Dec, 21, 1937, 


MA. JUSTICE SILSON delivered the opinion of 


the court, 


The facts in this esse disclose that the d«fende 
ants FPeul Haeseel, =. A. Johnson, Gharles J. Boorse, Joseph Oo, 
Cronin, John G Fitegereld, G. L. Wood, P. R Manning, 9. He 
Huskoevits sand Jchn BH. Billsbury, «ade apolicetion fer a 
charter for 2n insurances company, te do business in the 
State of fliinois, and to be known as the Fioneer Life ipneure 
enee Cowmpony, The apclicmtion wae sede pursuant to “An Act 
to Regulate Life Insurance.* approved March 26, 1869, in 
force July 1, 1869, and acts amendatory thereto, furcent 
te their purpose to incorporate aaid insurance cowpany, 
ami te obtain subscriptions te the capital steck, certsin 
subscription forms or blsnkse were issued, and, among others, 
one Georges H. Akers, plaintiff herein, subscribed for stock 
to the amowmt of $2,000 and paid for his subserigption in 
eash and received a receipt therefor, which wae offered in 
evidence, fhe soney wae paid te P, % Manning, one of the 
defeniants herein, end one of the corsoratore of the proposed 


Pioneer Life insurence Oompeny. 
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On behalf of the defencent Billebury who perfects 
this appeal, it appeare from the teestigony that he etated 
he signed the ap clication for « charter at Manning’s request; 
that he never heard ef eny meeting of the incorserateors aftere 
ward and did net know he wes an ineorporator; thet ke never 
attended any meetings and did not know that the incorporatore 
hed filed with the Georetary of State a form of receipt or 
stock subscription; end thet he never authoriged ugnning to 
20licit such subseripticns. 


This aetion is predicated upon Section ¢ of patagreph 
11, of An Act im Relation to the Promotion end Orgenigstion of 
insurance Corporations, under the Inaurance Act, chapter 73, 
of Smith & Hurd's Revised Statutes, The particuler section 
im question reade as fcllowsa: 
*Tunde end securities held by the corneretore 
as bailees fer the subecribete,; shail be deposited 
with a Metionsl Bank or a State benk or frust Come 
pany of the State or County under the lawe of which 
such corporation is being organized, until it has 
been duly authorized to carry on the business for 
which it is being organized, snd every contract 
within subsection (2) shell contain a stipulation 
to auch effect.* 
Paragraph 14 of this Act provides a penalty of a fine or 


imprisonment fer failure to comply with ell the provisions 
ef the Act. 


From the testimony it @poeare thet no money ves 
deposited with the Firet “ational Eank of Chicago, Iiinsig 
as wae provided fer in the subscriction ferm circulated by 


the eorvoratera of the proposed Life [nevrange Compenye 


fhe princisal question imvolved in the case is tha 
of the character of lisbility, if any, om the part ef the 
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defendant Bilisbury. The action is predicated on the theory 
that he mie a bailee, as provided in the Insurance Act he reine 
before referred to. If Sillebury, the défendant below, ras 
bailee and the soney in question vas converted, an action 

in trover would Lie and it would not be necesenry to mske a 
demand upon him for the soney in order to maintein the 


action. ZeGonnel 1 Vo Basp, 147 fil. APR. 56. 


It apoears from the testimony that the defencant 
Billsbury at no time had in hia possession any of the money 
involved in this litigation, aad it b comes & question for dee 
Gision as to whether or not, under the circwsstences, ke is 
jointly and severally liable eith the other eorporeters for 
failure te deposit the money received by some ope of than 


pursuant to the provisions of the statute, made and provided, 


We ean see no force in the argument of the defendent 
Billebury, that after eigning the application for = charter, 
he never attended any se¢eting nor knew of any scetings, formal 
or informal; nor authorized or directed Manning to golieit 
subseriptions, and, in fact, did not know that ‘snning was 
20 doing, The entire teatimony of the defenient Billebury, 
in this connection, shors an utter disrezerd Of his oblige tion 
to those rho might subseribe te the capital stock ef the ine 
surance company, which setion on their part sight, perhaps, 
have been based on the fact thet his name was suong those 
making application to the tate Insurance Departsent for the 
Pight to incorporate an insurance company under the laws of 
the State of illinois. A person who undertakes te act as 
& corporater of an insurance company owes more of an obligetion 


tc subseribers than to negligently fail to perform eny duty 
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ade 
whatsoever to protect their interests. 


it is argued that after the tro year period proe 
vided for by statute fer the accomplishment ef the ineerporae 
tion, && ection for essuapsit might lie, but it does not alter 
the situation that if there has been a misapplication of money 
solleotsd, a liability as beilee under the statute would arise, 


The facte in this case show thet the soney of the 

plaintiff below was paid on June 19, 1924 and July 24, 1924; 
and © Gn the hearing, November 4, 1926, over two years after 
the money had been paid by plaintiff, the record shows, there 
kad beén no sonsy deposited With the First Nationsl Bank of 
Ghicago, aa was previded for in the subseription blanks, and 
&@s a condition, beeed upon which the slaintiff paid his money 
to Menning, one of the corsorstors herein. The facets clearly 
show, in the absence of proof to the contrary, that there had 


been 2 sonvergion of the soney paid, 


Shere & person undertekea to sgeuse 2 lisbility as 
a@ corporator of an insurance compeny, under & statute which 
provides that by undertaking se to do he assumes the lLisbility 
of 4 bailee and becomes jointly and severally responsible 
with the other corsorators, he oannct be heard te deny that 
liability on s proeteding to recover against him, based upon 
the failure of the corporatore to serform their legal obligne 
tion in conformity te the statute under which they attemnted 


to act. 


The Supreme Goort of this Stete in the onese of 
Loverin v. eLaugnhlin, 161 i11. 417, which held that directors 
and officers of s corporation were, under the statute, liable 
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for ite debts, contracted by then in the name of the corpors- 
tion before the certificate of its organization had been 
recorded in the county where its crincipal offices vere 


losated, says in ite opinion at page 430; 


"what, then, was the intention ef the legislature 
in edopting section 18, which will be made asnifest 
by the inserticn of the vrord, ‘or’, between the clauses 
in question? The intention wee te secure the public, 
dealing with corporations, agzinat the evils of illegal 
or incomplete orgenigation, and fictitious or bogus 
subseriptions, by placing upon the aeneging officers 
or directors the responsibility of seeing tu it, thet 
the provisions of the Incorporation act absil be fuliy 
complied with, ani that the subseriptione te the cap- 
ital atock shell be made in goed faith." 


The court acsin at page 434 says: 


®*Seetion 18 ineocses the lisbility upon the cfficegss 
and directors, because, being prohibited from eroceed- 
ing to businegs, they permit sueimeae to commence and 
liabilities te be incerred in vislation ef their duty, 
The creditor's richt of recovery is toteliy wasffected 
by any actual loss or injury he may have sustained by 
the failures or neglest of the officers or directors. 
(Diversey v. Seith, supra; Nickerson v. *heeler, supre). 
He is entitled to recover, if be ahows that he is a 
ereditor ~- that the defendants are sud: officers, agents 
er directors ee are smenticned in section 18, and that 
gne of the previsions of the act, such ag the requiree 
ment to recoré the certificete, bas not been comolied 
With or that 211 stoek named in the articles of incorsora- 
tion hae not been subseribed in good faith, There was no 
estoppel by reuson of contract with the pretended sor 
incomplete corsoration,* 


$e it would epvesr in the cese in question, that the failure 
ef the cerperators te comply with an essential erovision of the 
aot, rented a joint and several liability aginst each and 
ali of thea, by reason of their failure te make = deposit 

ef tne funds eolleeted, in 2ccordamce with the section of the 
statute provided for that purpose. Ineurance business particu= 
larly is isepressed wit’ a oublie interest, and the Fight ta - 
earry on & business of thie ekbsraecter depende upon * strict 


sompliance with the statutes provided for tat surpese; it being 
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the intention of the lezgisleture to secure such « tranesction 
with more than the ordisery safeguards. orth americen Ins. Se. 
ve Yates, 214 111, 272; Integrity Mutual Ins. Go. vw. Boys, 793 
Til. 307, Those undertaking orgenigse a corporetion of this 
character are held to a strict complience with the legisistive 
requirements, passed for the bemefit of the cublis, and in the 
oaee at bar the acts of the defanisnt Sillebury indiczte » 
total disregard of his obligation toward the subscribers to 
the cepital stock and toward the general publie, The statute 
ereated hia liability and at the seme time geve the subseriber 
his Fight to a cause of action ageinst the defendont, and 
gsve him an individual right of emforcing thet lisbility. 


Fer the reasons stated in thie opinion, the judge 
ment of the Circuit Court ia af firmed, 


JUOGMENT APP IRMED, 


TAYLOR, Peds AHD EOLDON 5 J, SONCUR, 


wien 


R2LIBseweT? & fee axsous ot stegalsinel of? ie soiggeadal ec? 

Hess ee edt aede aiid 

eisd Te no ifetoren & | aednspee # yatinerebas seen 808 oi it 

ovttainiget aid ijl sean fame teitte: = ae. Sled oss Eeapatede 
ace at bas et tee: ee te #temes ais ol neseom smtemarr ipo 

# eSephiont 188 sii Prahantet ade tes ae at oe ease 

ee exsdtronive » ate bussed naitags ilo age Yo Brqyorsth tated 

: i fo Sesewen'g oes rane ban sects fab qe0 ods 

gedizgeadee e8¢ oon ‘enle sane sie te bas Wesidast aid baguore 

bas ,fachusteb aals Faniege noises 2 eeu 2 st @fgis nad 

ee oe: pote : erg cane - ed mn me eee avrg 















= ast saotatge nia mi badabe snonem oe Sot 
: Sem ak te He at to sae 





She See rear 
Sas Fe 





285 = 31896 
Le. *. DIMEDALE, 
Apreliant, 
; APPEAL FROM 
Ve HUSIOLPAL GOCRT, 
i OF GIICASS, 
ELIZASETH MeRULTY, 
Befends nt, 
LYON & HEALY, INC., Garnishee, ! 
Apoeliee, ) 


BR. JUSTICE WILSON delivered the cpinicn of 
the court. 


fhe facts in thiz ease diselose that om Jjanusry 7, 
1928, a judgnent for $156,00 and costs was entered against the 
defendant Elizabeth MeNulty, in favor of the plaintiff L. ©, 
Dimsdale, in the Kumicipel dourt of dhioago. Execution issued 
and was returned "iio Property Found.* An assignment of the 
judgaent appears to have been made to one fillies Rk. Wiley, 
on April 12, 1926, and on April 27, of the saze year an affie 
davit for garnishment summons was filed and sumsons issued 
ageinst Lyon & Hesly, Inc., appellees herein. This sumone 
wae returnable May 5, 1926, and on that dat a rule was entered 
on the garnishee to answer in ten daye. On Jane 2, 1926, 
trial was had an a defevult for failure to anewer in compliance 
with the order of Hay 5, 1926, was entered, with judgment 
ageinst the garnishee. =xecution wes ordered and was issued 
against the garnishee, pursumnt to said judgment, and on August 


20, 1926, a motion was made to vacate that judguent, fhis aotim 
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was made over thirty days after the entry of the judgment 
in question, snd coming on to be heard before the wunicipsl 
Gourt the motion was allowed, and thereupon, the court's 
attention being called to the fact thet ower thirty days 
had expired after the rendition of the judgnent, that motion 
was vacated but leave wag given to the garnishee to file a 
petition in accordance with the statute. This statute, known 
as Section <1 of the #wicipnsal Gourt Act, provides ag follows: 
*If no motion to vacate, set aside or sodify eny 

such judgnent, order or decree shell have been ene 

tered within thirty days after the entry of suck 

judguent, order er deeree, the same shall not be vae 

cated, set aside or modified excepting upon aspesl 

er writ of error, or by = bill in equity, or by = peti- 

tion to esid “onicipal Ceurt setting forth grounds 

for vacating, setting aside or modifying the same, 

which would be sufficient to cause the same to be 

vacated, set aside, cr modified by a bill in equity; 

provided, herever, thet ail errears of fact in the 

proceedings in such cage, which might have been eore 

rected at common lar by & writ of error coram nobis 

my be corrected by sotion, or the judgnent may be 

set aside in the "nner provided by law for similar 

eases in the circuit courts.* 

fhe petition in supsort of the <otion to set aside 

the judgment was filed September 7, 19236, and in substance 
stated thet on the Sth day of may, 1926, ome =. B CGonfelt, 2 2.2 
clerk in the office of the attorney for the garnishee, appeared 
in room 812 and delivered an oral answer tc the clerk of 
the court of “So Prorerty,* and that the clerk advised her that 
auch order would be entered, which was the customary procedure 
in said court room, Affiant further states that she has been 
informed that an order was entered by sistake, wherein gornishes 
hed been given ten deys to answer; and that at the expiretion 
of said time to answer a judgsernt was entered, without her 


knowledge; that om June 2, 1926, the garnishee was served 
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with a copy of the execution, Petitioner asked that 

the court vacate the finel judgeent heretofore entered agminst 
the garnishee, on toewit;: the 2d day of June, 1926, From 
this affidavit and petition it would appear that the garnishee 
had been served and had been represented in court and that 

& finesl judgment had been entered on the 3d day of June, 1926, 
The only question for consideration apseare to be as to 
whether or not the petition and affidavit was a sufficient 
compliance wit: the statute, by virtue of which petition and 
affidavit in supsort thereof, a court would be justified, aiter 
the expiration of the period provided by the statute, in 
vacating a judguent theretofore entered. ‘There is nothing 

in the petition evich vould apoesl] to a court of squity aor 
which would shor any diligence on the part of the garnishee 
or anyone on its behalf; or any facts which wowld justify 

& court in saying that it had presented e state of fects shich 
would have been sufficient on & bill in chancery to hove 
called for the aid of @ chancery court in the prevention of 
the issuance of the éxeestion upon the judgment originsily 
entered, fn &ppeel would properly lie from this order, as 
has been frequently held in this court, JImbrie v. Sear, 

230 i11. Apr. 155. Neither is there any custom known to 

this court by which it eas customry for clerks of courts to 


see to it that orders should be entered in pending causes, 


For the reasons stated in this epinion, the order 
of the Municipal Court, entered September 24, 1926, vacating 
the judgsent of June 2, 1986, against the gernishee defendant 
Lyon & Healy, inc., be and is hereby reversed, and the cause 
is remanded to that court with directions to weeante srxid order 


and permit the judgreent of June 2, 1926 to stand, 


TAYLOR, P.J. AND HOLDOM” 5g 2 RERABDED WITH DIRECT IONg, 
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75 « 32013 2A TA. 617’ 
ALBXASDER BEKDER, 


(Complainant Below), 
Plaintiff in Srror, 


VS. 
PRLIX FARATOFICS 


( Defendant elev}, 
Defendant im Yrror. 


| 
BRHON TOC SUPERIGN COURT oF 
} COOK GOUNTY. 


BR, PARSIDIAG JUSTICE Batcnure 
DELIVERED THE OPINION GF THY COURT. 


fhe complainant, Bender, appeals from an order which 
diemissed his bill for want of equity. The subject matter ef the 
litigation im $1080 hich defendant received as earned comziseions 
Yor the gale of certain real entate, This um was peid te him on 
December 15, 1926, by Stanley G, Hilewaki at the ond ef Litigation 
which was reviewed by this court in the ease of Yanatoewies v. 
Bilewaki et s1., General bo, 29282, in which an opinion was filed 
April 30, 1928. It was urged ae « defense to that suit thet if 
any commiselon was due it wae to a copartnereship, and the come 
plainant, Bender, teatified ta that effeet in thet suit. fhe 
werdict of the Jury, hovever, wan sgainat tuis sontentien, and 
this court refused toe set amide the Judguent watered on that ware 
aiet. 

Of sourse,the complainant net belng « party te that 
preceeding, the sase Le pot res adjudicata ae to Aim. After the 
payment of this count selon the complainsnt began this present 
litigation by filing a bili in equity, im whies he alicged that 
on or about June 1, 1971, he ferned « copartnerahip with the dee 
ferndant for the pureore of conducting a real entate brokerage 
pbudiness upen an agreement that defentant an’ complainant sheuld 


@ach receive anenehalf ef the profite earned by the cavertnership 
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and sheul4’ ehare the lesees of the business in the same propertion. 

The bill avers that the cepartnership continued until 
December 10, 1692, at whieh time it was disvelved by autual consent 
and alleges that at that time thie covmiesion of 4100 wos due fren 
Stanislaw G, KMilewaki to that eopartnersnip, and the bili prays an 
aeoounting. 

The defendant answered, desylng thai there vas a part- 
nerehip agreement ag alleged, denying that t.e partnership was dine 
solved on Decesber 10, 1922, aid denying that &@ cesmiesion of 31080 
was ‘ue to the oopartnership, but aileging that on the contrary 
Bhe money was the sole coumieeion ol tae defendant. The snewer 
further desied that there wae any sum of money due from the de- 
fendant to the comp ainant whatever or that he fe entliled te any 
Telier, The eourt heard the avidense and dismlesel the bili fer 
want of emaity ae heretefore etated, 

‘It is urged fer reversal that the evidence suatained 
the allegatione ef complainant's b114 and that thie $1080 reseivea 
by the defendant became a part of the partnership agseete, The 
evidence shows conclusively that a partnarakio wae entered inte 
by these parties an¢é that that partnership wae disacived prier te 
the payment of thie esmubesieon te the defendant, Fhe emeslainast 
teatifled that notice of the disselution oF the partnership was 
given on Deaenber LG, A922, walle defendant testifled that the 
notice of dissaclution was given by the defendant to the couslainent 
on Septeuber 19, 1922, befure the contraet fer the wale of the 
preperty of Kilewseki to one Kottas was made, That contract, it 
appears without disoute, wae entered inte Ceteber 17, i9p, 

It ie alee conceted that a notice was given by dee 
fendont te cempl sinant terminating the partuoreship, tut ecomeleinant 
dees net produce the notice, saying that it #as lost or destroyed 


in a fire, Esch of the parties offered avidence tending te aupeert 
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their respective cententions ae te tae time at whien the notice 
of disselution was given, and the fact of the right te torainate 
the partnership by such notice does not seem te be disputed. 

The complainant eontends that the exietonce of the 
portnership having been eraved, the burdan of proving the disselue 
tien of the aame was om the 4efondant, an? that 14 was fer the de- 
fenAsnt to show by a preponderance of the evidence thet the parte 
neronip wae digesived on tha date whieh he alleges; that thore ie 
& preaamption of the Low that the partnership foul’ centinue und 
that in the absence of aus’ preponderance of the preef! on 4defent« 
ant's part, hie centention that the partneranip was disaplved in 
September mast mall. 

This is nsrdly « fair statement ef the eondition ef 
the reeord, ot only dees a preponderance of tne evidence inAlecate 
that the partnership wan in «xiatence, but it is conclusively proved 
that it wae dissolved prior to the solinetion of thie cenwiilevion. 
The deme ie whether the diaselutica scourra’ in Gepiexmber ag defence 
ant tentifled, or in Beceuber as complainant testified. There are 
facts in the reserd tending te serroborate, together with Taote 
tenting to diseretit, the textimony praduced by both parties, The 
Sule by which this court muet be gaverned in determining whether it 
Will reverse the deeree, is whether the decree is cleerly ont manke 
festiy agsinet the prenenderanee of the evidence. We eanroet se hold 
in this state ef the record, The advantages which the GhancelLler had 


in secing and hearing theese vitnasses ag they testirled Lend ue te 
‘eoncliude that this court ought net te revoree en the ground urged 
by the eonplainant, 
Tao decree is therefore affirwed, 
AFFIRRED, 


O'Conner and Melurely, J7,, concur, 
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JORARUA ORDSES, 

Defendant in irror, 
WBHOR TO GUPVRIOR GoURT 
VR. 


SEGLEY GVEDZES, 
Plaintir? in Srrer. 


OF COOK CounTY, 


ene te te ee ae Nee 


UR, PRESTOLES JUSTICE MATCURTT 
DELIVERSD THE OPINION OF THE COURT, 


The defendant has appealed from s deores which 
granted & Siveree to his wife, complainant, and directed the pay- 
ment by him te her of certain sliseny and aoliciter'a fees. The 
ecouplaloant hae not appeared in this wourt to ouspert the deerae, 
The blll was filed on May 1, 1925, averving the marriage of the 
Complainant and the defendant on July 7,1919, at Crown Point, 
Indiana, ond averring that no ehildren bad been born of the mare 
riage, Ae ground fer diverce, the bili set up that the defondant 
had been guilty of extreme and repeated eruclity., In particular 
it charged acta of sauelty in the monthe of Bargh, 1021, duly, 
1924, Sentember, 1924, and om April 28, 1928. The bill alae 
averred that defendant wae « oattle dealer an? was carning at 
Leas® seventy dellare a veeck, 

Tne defendant answered, denying the acta of crualty 
and denying that he received an ineowe of severty deliers a week, 

Compinainant testified te agte ef cruelty in March, 
290, and on Suly 4, 1924, and stated that she ucparated From the 
defendant om april 22, 1025. The mother of complainant alee 
tewtified gorroborating complainant nae to the inaidents ef alleged 
eruclty in Karsh, 19%, and en July 4, 1954, Gut there was no 
proof tending to sugoert the other wilegatione of eruelty. Dige 
regarding defendant's alleget variance aa to the date ef the firet 


act of cruelty, 1¢ agpeara frem the reserd that from July 4, 1924, 
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to April 22, 1985, complainant continued to live with defendant, 
notwithetanding the prior acts of erualty; and it hae been hela 
in Young v, Young, 130 Ill. 236, that auch action amounts to 
eondonenece of the previous acta of cruelty, Yor this reasen 

we must hold the proof ineuffieclent to sustain the deeree, 

An examination ef the ovidenee further diecloges that 
the proof «f the finanelal gondition of the defendant at the time 
ef the entry of the deareas was meager, while there is ne proaf 
at ell as te the walue of the fave of sempinainant's soliedter, 

Fer the reasons indieatead the Judoment ia reverred 
and the eause remanded, 


HAVSRSED AND REALTY, 


G'Cenner and KkeSurely, J3,, concur. 
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PRAEE VW, NARTZNN, 
Appellee, 


CD 


APPSAL WACK KUKICIPAL COURT 


Ve, 
OF CHICAGO, 


LARS GL8OR, Doing Business 


ae OL8OR BROS,, 
Appeliant, 


MR. PRESIDING JuaTros mAToHUTT 
DELIVERSD THR OPLEION oF THR courT, 


fale appeal is by the defendant from @ judweent in 
the sum of G1356 entered upon the finding of the court, 

The piaintifY sued for damages Tor the alleced faile 
ure of defendant to deliver to plaintiff fifteen shares of the 
preterred etook of the Kishawska Theater Corporation aeoording te 


the terme of n written agreesent dated Saptember 25, 1974, 


fhe gertract suet on reeltea: 


“That in coneldération of the services te be performed by 
the party ef the second sart, im proeuring a sontract between 
the party of the firet part ani the Mishawaka Theater Corsora- 
tion, the sald party ef the first part does hereby agree te and 
foes hereby assign and trenefer te the said party ef the seeend 
part (15) Sharese-Fifteen aisares of the par value ef (ne Mune 
area (910¢) Cellars eaeh, of the preferred ateoek of the Lishae 
Waka Theater Corsoration, and dese hereby agree that upon the 
delivery of maid steck to the said iret party by said corpora. 
tion, tuat said first porty will duly assigm and deliver the 
game to said party of the second part, 

: "Witness our hasds and eeale thie 22 day ef September, 
e24. 
(Signet) Oleon Broa." 


The atatement of claim averred that plaintiff *per- 


formed eervicee therein specified te be performed by Sim snd pro- 


oured the signature of the Mishawaka Theater Corporation on a cer« 


tain contract for the earpenter work fer the Hishawaks Theater 
Corneration, Mishawaka, Indians,* It alec averred that defendant 
failed and refused to aseign and transfer the etoek in saecerdance 


with the acreement. 


The affidavit of merite averred in substance that the 
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plaintif? had never performed any services Tor the defendant in 
proguring the contract and hac never rendered services of ony 
kind entitling nim to compensation and that ha was net entitled to 
the shares of stock im question nor to any aneunt ef money whete 
ever. 

Upen the trial Plaintisr called the defendant, Lares 


Oleon, ae plaintiff's witness under section 35 , and the evidence 
* 


shows that he ie a esrpenter cantragter sand that he sesured a cone 
tract for earnenter work for the Kishawaka Theater Corooration at 
Mishawaka, Indiana; that he had performed the work ond had been 
paid the contract price wiich ineluded fifteen shares of the pree 
ferred stock of the Theater earperation, 

aA writing /veastved in evidence whieh pursorte te have 
been made on September 25, 1924, and is signed by the defendant 
Lare Olson an Cleon Bros., but does not sentain the signature ef 
the plaintiff. The seeretary of the Theater corperation testified 
that the corsoratioa was organized im 1924; that he had been its 
manager since it wee in operation, and taat he had something te de 
with the letting of the contracts fer the eonetruction work on the 
theater; that the Theater correration entered inte a contract with 
Oleen for the garpenter werk; that ne transacted the business in 
connection with this sentract with ir, Levine, an architeet, ana ur. 
Hartzser, the plaintiff; that he bad never seen Cleon prior to the 
signing of the contract; that Levine was an arcuitest ané one ef 
the eentractors on the Jeb; thet “fr. Hartrer was thse wan I went te 
at first in order to get the building built, an’ he was eonstantly 
in touch with our side of it, and dr, Levine as Lf anderetoed 1t;* 
that the contract was brought to cim by Hartzer and Levine; thet 
he 414 not remeuber whether he or Olson eigned firet. He further 
Teplied in response to questions as te what Kartser bad to de vith 


the procuring ef this contract that he “thought that dy. Horgser 
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was always in the capacity of representing Levine & Company to cur 
ecompany;* that he, ‘arteer, brought the contract ur with br. Levine 
and presented 1t “to our company, and it wes signed;" that Levine, 
as one oF the contracters, was considerably lewer and aleo Kr, 
Oleon's and other contractors! bids were considerably lover, and 
that “we naturally accepted their bids. On cress-examinatien he 
said that Hr. Cleon's bid was accepted as it was the lowest bid fer 
that work; tiiat the bide wore presented as a group by Kr. Hartzer 
and tir, Lewine; that Levine and Harteer cot the bide frem the 
Aifferent contractere in Chnicags and bulked them in ver the comple 
tien «of the vullding from ench eenarsate contracter, ont then aube 
mitted the bide as a group on the entire cost of the bullding; that 
Oleen'ts bid was the only one they had fer the carsenter werk and 

it naturally wae the loveat, on’ it was accepted for the reason that 
it ease as a whele t ing with the other bids; that the b44 he saw 
was  ° only one of a group, that be didn't Know whieh was Oleon's, 
and “sigh was the other, Just so the tuildimg wae built for a cer 
tain figure, “which was « saving of fifteen or trventy thoe¢end dole 
lars; that a lecal firm had made one bid for the entire work; that 
he did not know ho procured the bids for the various contracte; 
that kr, Hartrer and ME. Lavine aubsaitted them that he 4ealt with 
Levine whe presented Oleon's contruet; that he 414d net pay kr. 
Narteer anything; that ae he underetoad it the only thing Hartzer 
had to jo with it ws8 as s reyrespentative of kr, Levine; that there 
wae a building committee for the theater on which wltnesa served, 
ané that all agreed ee Oleen's contract en the grean4 that 1t wae 
the leweet; that it wes Sevincte duty te get the sontraet ag low as 
posible ae he was working in his own behalf in getting bide and 
getting contraetes fer the bullting; that the Acty of br. Levine at 
the time Oleon's contract was mode, was to get sume contracters 
tegether to bullied the building a6 a® lew a cost a8 nesaible, which 


he did for the purpose of erecting the building and getting the cone 
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tract. 

The gontract between Glsen and the Theater corpora- 
tion previded that Olscm should réesive $22,800 for the work and 
fifteen shares of the preferred etock of the Theater corporation 
of the value of $100 « shere, ae part payment en the contract, 

The witness esid that the first time he aaw the contract was when 

an order came threuch fer the Theater carperation te transfer 

stock, after the building was erected; that he did not see any- 
thing like 1t befere the buliding was erected; that dr. Hertzer bed 
ne t¢onnection with the building except are a Fepresentative of ur. 
Levine; that it eas not a part of Levine's dities te revresent the 
Bishawaka Theater Gorneration in the letting or signing of oontracte; 
that he tbreuch$ the contracts at a price bidding tm « lump; that he 
was not hired by the Hiehowaka Theater Cornoration to do this work, 
an4 it wae not a ceniition of Ale having the contract. The Theater 
Cor-oration teck the position that Lt wanted the business; that it 
Wanted to heave the buliding built as wall as persible sn¢ as cheaply 
a8 possible, ond that Levine wae not to enter inte any part of it 
unless he sould show a material saving, ani on that condition he get 
his contract, 

Plaintiff teatifled that kr. Levine teld him that he , 
Levine, represented 4 group of contracters and that if se, Hertcer, 
esuld get bide fer him he would give nim a certain commaissien for 
them; that he want back and Perth to the theater while the bide 
were teing figured, smd that Levine alec get bide free his people 
. 2nd geve thom te plaintiff; that Levine cot Gleon's bid and many 
of the bide were higher, an’ these were alened snd delivered te the 
Theater Corseration and delivered back to Lewine's of fiee; thet 
Plaintiff gave Levine quite a mumber of asntracte for e#ach sone 
tractor to agsign to him in getting the werk fer sim; thet the 
contrast with Gleon was among thees; that he, Harteer, delivered 


‘Several of these te Levine and this ame wae asendg thom, and that 
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he tock various sontrects to Kieshawaka, Indianuy; that they were 
signed there at different times; that he, Hartser, brought these 
bagk and gave thes to Levine; that he received the document upen 
Waich eult was brought from Levine; that he waa net working for 
the Kishawaka Theater Corseration; that he never saw the defendant 
(@lgon until a week efter the job had been Pindshed; that he had 
never met him before; that he firet Learned ef the exiutence of 
the contract when Levine had the eontract aligned but he had never 
talked to the defendant about it; that under the carpenter contractor's 
contract with the theater there wae no partioular work to do eutelide 
of prosuring the cantract; that he only waited fer the ateck to be 
G@liveres to Oleonm. Ne says: 
"In the entire transaction I was representing Oleon through 
Kir, Levine, who claimed that be wag an agent ef Gliaon; I only 
knew what kr. Levine tela me. i hed never talked to Gleony; 
there wae a group ef eight or nine contreactere that had thie 
sane document and they were all returned to me at the asme time 
(referring doubtles# to agsicnment of skarea,} After Levine 
tol’ me be tind had that almed (referring to said contract sued 
en in thie oage) I waited and inquired from Levine if SLeon had 
yoeeived his steek yet and waited te knew Lf the stock was dee 
Livers’ to him whieh «ae months «nd gonthea after the wark wag 
completed, in your office, and when the final payment wae being 
arranged for, almost a year ofter the werk wan completed, * 

He gaye that Levine oot the bide firet and kent them, 
ané that they were working in Gout Bend with some leacal contrace 
ter@ om local bide; that the nlaintiff strained every effort te 
got the kisheawaka Theater ts go te Ruben Levine Company, wader wan 
accustomed to doing that kind of work; that he was present when the 
Hishsowake people decided te accept the bide; that they were not let 
at one time, but-they were turned over to Levine when he Let them 
all. He says he talked with Mishawaka and trie? to impress unen 
their minds that if they took these bide they vould get a group of 
sontractere whe Aad done thie kind of werk and weuld be able te 
4o a better Jeb, “e¢ eaye that when Yr. Lavine solicited bide he 
414 not 46 it om beHalf of the Theater Carvoration but an behalf 


of plaintiff; that he got Er. Levine tunis werk ond that Lewine vag 


to get people he represented to pay that eomalesion: that he was 
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on neither the payroll of Levine nor the Theater Corseration. 

fhe defendant in hie belialf teetified tint he made only 
one bid; that he had never said anytoing to Hr. Lavine about repre 
senting "im; that he wee called om September “trd, 1954, ta come to 
Levine's office; that Levwina hsndetthe centract over te him ana 
he signed 1t; that this wan befere the building wae built and age 
Proxinately a month efter the contract wae signed for the carrenter 
work. 

The evidence siae shows that the fifteen shares ef stekk 
in question were turned over to the defendant im the month ef Suly, 
1926. 

Prosositions of law and fset ware evbmitted; bat the 
record (nile te disclose whether the same were subsaitted on behalf 
ef the defentant or the vinimsiff, 2% is aselgnad ant argued as 
error thai tae esurt rendered jucdgsent in favor of the slaintirr 
and agsinat the defendant, and thia assignment mact, we think, be 
suntained, ABS @ Matter of Tuet, the centrast had already been Let 
te Olsen becauaa he wae the lowest bidder prier te the execution of 
the Aecument on which the plaintiff eves, This document is net 
even signed by the plaintif! and dons net contain « promise on 
hie part either te do er to refrain rom doling anytiing reeueried 
by Gleon. The evidence waelly faile to show that Levine had any 
angthority to empieoy plaintiff te represent tae defendant. dn 
other words, the reeord fails tu disclose elther a vaiid contrat 
between Olaon and Plaintiff, er (sesuming thai the sugresed cone 
traet was 4 walid one) that tie plointiff oerfo:med any services 
in the interest of Gleon thereunter. 

The Judgment ia therefore revarsed with a finding ef 
facta. 

REVERSED WITH A FIEDING OF Pacts, 


O'Genner and Kedureiy, 77,, ceneur. 
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Wa find ae faete that the plaintiff, Narteer, 414 
not perform any services in Aefentent's hehalfs under the alleged 
contract sued usen; that the alleged centraet upon whieh suit is 
brought wae never in fact exemited and delivered as between the 
suprosed yartien thereto, an’ that plaintiff in met amtitled te 
recover on account of the refuaal of the defendant te aselgen te 


plaintiff? the steck deseribed in the statement of claim. 
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GREAT LAKKS FOHGS COMPANY, 


Appellant, 
APPEAL SHOM MUKICIPAL COURT 
vs, 
OF CHICAGC, 
R. K. BDOY FOUNDRY co,., 
ApPpelice, 


BA, PREGIDIEG JUSTICE MATCHET? 
DELIVERED THE GPIRION OF THE COURT. 


Plaintiff sued, slieging that defendant fulied to give 
delivery or¢ers or to secept delivery as agreed of the balanse af 
an order fer 4rep ferginga to be manufactured by the elaintifr at 
fefentant's request. The order was given on Kay 14, 1925, and is 
in writing, The particular time within whieh the forcings should 
be manufactured ond delivered by plaintiff wan not sinted, but the 
evidence tende to show that three scnthes would have been a reasonable 
time. 

| The order was for 80,0006 sete of forgings of six sarts 
each, making a tetal of 120,600 parte or pieces, and it agsears that 
the plaintiff manufactured and delivered 63,080 of these parts frem 
the time the order wan given up to and ineluding January 17, 1924. 
The statement of claim averse that the defendant paid for such forge 
ings ag were actually furnished and delivered; that the purchase 
price of the Puisnce of the pieces amounted te $3,530.69; that the 
tote) saet of completing the parts would have been 31,912.47, 
leaving « 41fferenece of 32,518.27, for which the defendant was 
liable te the niaintiff by reasen of the breach of the contract. 
Plaintiff aleo made claim for the purchase price of sertein high 
earbeon steel nlieg-é to have been purchased by it fer the tanue 
facture of these forgings to the amount of $294.45, which ateel, 
it averred, 18 still held subject io the order of the plsaintirr, 


making a total calaix ef $2,612.87. 
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The defendant tn ite affidavit of merits deniod the 
execution of a centract as alleged and Aenied that Lt had refused 
to cive delivery ordera or accept delivery of the remainder ef the 
arep forgings for which 1t adwitted a purchase order had been given, 
It aleo 4enied that the plaintiff wane ready, willing ond able te fure 
nigh the fergings se alleged or that 16 delivered vergings in accord} 
ance with the orders required by the defentiant. The defendant 
further averred that prior te December 14, 1924, a dispute arose 
between olainmtirf and defendant relative te the terme of yayment fer 
the fergings 4elivered om’ that the parties agreed te cancel the 
purchase order; that by sereement bots verbal and written the said 
purchase order was cancelled, 

A fury was waived and the cause submitted to the eourt, 
The court found fer the defendant and entered Judgmant for voste 
againet the plaintiff, The nmiling of the court upon pronvritions 
of lew submitted inifecates that te onee wan decided upon the theory 
thet the order user whieh suit waa brought had been reaoinied and 
mhandoned by mutual agreement of the parties, and further that the 
evidence bearing upen the smoont of damagem wan purely speculative, 

She evidence tenis to showy without dicnute that the 
forgings were manufactured and deliveriles wade of various quantities 
of the fergings, sid that on Decomber 13, 1923, the attomeys fer 
the plaintiff wrote defendant stating that plaintif? had slaeed a 
Claim againet defendant in their hands for soliection smeunting te 
$3,930.72 and suthorized suit if the matter was mot taken care of 
by Saturday neon, Degauber Lith, The letter sold: *Sheuld yeu oall 
up or come in, please ask Sor kr. Andrews,” In reseaner to that 
letter Er, Cuarlies BH, Kddy calied at the efrice of the atterneya, 
and on the same day, Decenbder 44th, wrote a letter which vr. Bddy 


gaye praetically covered the eonversatisn, This Letter in eubetance 


stated defentant's regret at the stand which nad been taken, which _ 
Wer beaut bg aw 






the writer 
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he could not keap, and the letter comtinaed: “It 4a apparent that 
our two companiee wil) disoontinus te de business from this paint 
on, *4ieh ie all right with we, smd ir. Hodson apparantly wishes 
this to be the couree of procedure on account of the action that 
he has taken vith you, ond it ie emtirely agreeable to us,” 

Thie letter further stated? that defendact was willing to pay its 
bill in fuli ae per staveneast #t band lesa defective materiale; 
that 4% aust insiet upon being furnished with ell the diese used 
Tor making the forgings, which 1t said defendant hed orevieusly 
paid for, and that the specification blanks provided thet prices 
quoted en dies and tocle repreeented 668% of their setual velue 

and that they should remain the property of plaintiff until paid fer 
by the customer, The Letter continued: 


We area very atrongliy of the epinien tant we lawe peid in 
full for these dias un te date, and therefera feel that we must 
have them as a part of our final setti ement. 

"fo show that we are perfectiy sincere in trying te acmmly 
with Br, Sodeon's if4enes, re are enclosing herewith our aheek fer 
82,800.00 om account, ond siall be very pleased to sené him a 
eheek ror the #2 7forendge when thie suaetion te eettind, The Ales 
ara no good te them in any way, shape or erm, and the enly thing 
that they can 4o with them in to destroy them, or threw them in 
the serep, They sre of ome value to ua, * 


On DBeoember 52, L983, the atterneya Sor plaintiff re 
plied, the material parte of the letter being aa follows: 


"Yrom our talk with br. West 1% would appear that the beat 
thing for beta parties, in the pranent circumstances, would be to 
0 shead and finish up the order, im wiew of the fact that there 
has been considerable work dene usen the cies recently, ont thet 
there is a quantity of steel in the hands of the Great Lakes Ferge 
Vempany, waisck wae ordered last epring fer your use, 14 dose net 
seam Feasible te esncel it outright. The Crest Lakes Forge Company 
is ready to go ahead with the work, but «at the same time it would 
iike to Rave ol) matters in question adjusted aa far as peenible, 
and nome agsurance of mere prompt osyment given en future shine 

Bente. : 

"Ge mey add that there are two Lota of steel in the Hunde ef 
the Great Lakes Ferge Company, hich were ordered for your uae, 
The firet de a let of high carben ateel, which wae ordered 
especially fer you vhen the order was first placed. Afterwards 
you found thet the steel was too hard Sor your paurpoves, and you 
shanged your epeoifications to a aefter ateel., in the meantime, 
thie high carben estes) ehich eas ordered opediaily for you is | 
still om hand, The Great Laken Pores Corpany has me wee fer it, 
ant dt le net poseitiie to tiepesa of it. The cost price of this 
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high carbon stee@l which rexains on hand was $292.59, ‘The Great 
Lakes forge Caxpany ia perfectly willing to turn thie ateel over 
te you at co#t; or, if you prefer, wikl charge you for it, and 
aa you its value ag serap. Ilts value as serap will be akeut 
$110.00, 

"The second lot of steel is some wiich was ordered for you 
last spring. Thie ie the softer eteel, whielk you are using 
Fegularly new, anc whiten can be used im making up the wrenches 
to eomplete your order.*** 

“The Great Lakes Forge Company will, am a matter of sounrse, 
take Baek and give you credit Yor any defective sastings.«** 

"It appeare that the cost of the dies was about $1,226,060, 
and the eixtyefive per cent. whieh yeu paid amounted to 2797,0°, 
Leaving & balance due of $429,090, We do not Rave the of4 eante 
here, tut these are practically the figures, On eempletion of 
the contract, the Great Lakes Yorgs Company will 4eliver these 
Slee to you for $420.00; or, if you do not care to take them 
aver, the Great Lakes Verge Company will retain them, 

"Se will be pleased to have lr, Edty atoe in and eee the 
writer at hie early convenienee, “hen he Le 4own thie way, and 
let us knew shat your concluzionea are,* 


The evidence tends to shew that on or about Junuary 1¢, 
1924, the Ferge Gompany called up deferdant and ssked if defendant 
would take off their hands 10428 main frane forginge «hich had ween 
mad@ up but not desivered, Zhe defendant ugreed to, and om January 
17, 2924, paid therefor the full invoice price of 9156.60. Lee 
fendent complied with plaintiff's request and peid the 65° rer the 
dies, acesrding to plaintiff's terns. The evidence tends to shew 
that after January 17, 1924, there was no further eoomnicationg 
either oral er written between tie parties until more than ea year 
later, namely, February 13, 1925, st which time plaintiff, through 
ite attorneys, wrote defendant, again en Kay O%th, and ofterwarde 
en June @, 1926, In the last mased letter plaintiff said: 
Se wrete you on Mav [7th last regarding your contract with 
the Grest Lakes Forge Compsny, “hich was made on Kay 14, 1923, 
fer 126,000 “ren Forgingo. # have net heard from you in reply. #** 
*It appears to ue that the tlee hae arrived fer clesing thie 


matter up. If you want the Sergingsa called for by the contract, 
the Great Lukes forge Company will make them and deliver them te 


you. If you will not accept and revelye the forgings, ond wh1ll net 


give any delivery ordere for them, such refusal en yeur part will 
be regarded by the Great Lakes Forge Company ss a Breach of the 
contract, and actien will be taken secordip ly, 

"Ye are acecrdingly authorized by the Great Lakes Yorge 
Company to notiry you, and we do hereby noticy you, that unless 
you notiry the Great Lakes Ferge Company, within the next three 
days, that you will acsept and receive these forgings aa salle’ 
for by the contract, your failure to ee notify the Great Lakes 
¥orge Company wikl be regarded ty it as a breach of the eontract, * 
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Prier to January 17, 1924, defective castings vere 
Peturned, an’ it in admitted that defendant paid in fll fer all 
forgings manufactured and delivered by pleintif? prior te that 
fate. In view of the correspondence betreen the parties and their 
subsequent cenduct, we think the trial court was Justified in finding 
ae a matter of fact that the order upen whieh plaintiff eues had 
been mutually rescinded by the perties, The complete setti emoent 
fer ali of the goods delivered with adjustments allewed for the 
defective forgings, the requeet end agreement by whieh the defendant 
took umd paid fer the precise amount of forgingea whieh plaintirfr 
had manufactured, the eslience of all the parties for more than « 
year concerning an order which in the usual courses of business woukd 
have been completed in about three monthe from the tise it was given, 
and the written eorreayandenee between the parties prier to these 
settlements, are undlermuted fxete from which we think the court was 
duetified in making that finding, Our gonclusien exon this paint 
makes it unnecessary te dincugs the otter questions areued ag te 


the matter of damages, elbthough on this peint alec, we think the 
views of the trial court were Justified by the eviderae, 


¥or the reasene indleated the fucement of the trial 


eourt ie affirnedc, 


AFFTRAED, 


O'onner and Negurely, J7,, concur. 
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WILLIAM MW. OUNKINOS, 
Appellee 
: AVPTAL PROM SUPSRIOn coURT 
we. 


THR CHICAGO, ROCK ISLAND abo 
PACIFIC RAILWAY UGRPARY, 
Appellant, ) 


GF CUOK cOURTY, 


KR. PRASTOING JUSTIOR BaTCoUEt? 
DELIVERKD THE OPINION OF THA couAY. 


The plaiatdi’ breugnt an agtien in esse and flied a 
deciarsiion ef tro counte, in which he slleged thst while in the 
employ of the defendant, a eommen carrier engaged lu interstate 
Commerce, aid im the course of hie eaployment he received persarial 
injuries en Newesber 25, 1998, through the negligence of defendant 
in failing te comply vith certain aets of Congress known ae the 
Federal teployera' Liability Act and the Pederal iafety Appliance 
Aet. The defentant Tiled a piea of the gernerah tame and there 
was a trial by a fury whieh returned a verdiet ef $25,000, uven 
which the court, evereruling sotlone fer a new triad and im arrest, 
entered Judgment. 

it wae stipulated upen tre trial tant the defendant 
was liable, and the evidence inirsduced wae dirveted tolely to the 
guedstion of damages, Yhe only point urged for revorgal is that 
the verdict in exeeasive and the result ef passier and prejudiee, 

Seo evidence was offered in behalY of the derencent and 
the proc? fer pinintiff tends te anow that at the time of the accie 
dent elaintiff eae in the emoley of the defentant as s Preight 
conductor sand “ertra passenger man,” Pisintiffwar fifty-oleht 
years of age. This wan not hia firet seeident. He saye that he 
was at one time knoched between tro care by an overhead bridge but 
that he was not hurt; the date of this injury dees net sopear, but 


in 1911 the top grab iron en a ear broke and let him fell back onto 
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the ground agsinet the pilet of an ensine and seme breaker, At this 
time three ribs on hie Left side were broken and be was laid up fer 
two or three weeks, Hie next secident took place in 1913, when « 
terpede expleded end cut the eyeball of one of hie eyes ac that 
he has preetically ne sight in it; st the eeme tine the end of 
hie nose was cut off aud a hole put through it, and he reeetved 
sears on hie face and head. After thet accident he wae away from 
work from danuary until June 4th follewing, after whieh he resumed 
agtive cervice, Nesie « large wan, and at the time he reesived his 
injuries weighed fro 198 to 197 pounde. At the time of the trial 
he weighed 200 sounds; he ie about & feet 4 inehew tall, 
Nia earnings from Kovember, 1924, to Sovasber, 1975, 

inclucive, shee & salary which waries frem 9136.91 te $452,990, 

Pisintay7f Lives in Blue Island an? was injured November 
28, 2926, st about 6:26 4. m Ye was then seting as the contucter 
of a train «cf abaut 65 freight eare te whies «a exboose wae attachad. 
He was in the cabeces, the train was moving taxvterly ond he faged 
toward the west, watehing, ae he asaya, to protect sis train frea 
@ through peeszenger train, te snya: . 

"fhe engineer ran by the switches and had to beck up in 
order to head in the yaria again, As he startet te head in, 
the evee of the drow bar, nine care frem the engine, pulled ont 
of « Heek Leland ear, causing the train t» go inte mwmergency 
and throwing me backward sogainst the steve that Lead Trom the 
flser to the qupela of the caboose, vith my back againget 1¢,* 

fhe train wae moving from eight ts ton miles on hour. 
The etepa te the cunela led up to the eenter of tie ear end were 
about ele feet from where plaintiff was etanding, His back straek 
against the stepe and he went to the fleer, eal oné other stuff 
vere thrown over him, but he monacad te get uv, Mhet>oer with aia 
he is net gure. The passenger train wae coming snd he could ane 
the headlight. #laintiff sage he was in great pain and started 
for home. He got eff the traim right then before it moved, and 


went up slomgeide a? the train. He stepped dewn of f the esboose 
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ents the greund and welked alongeide of the train, tie Lott hie 
grip in the eskoose and another employee threw it eff when he 
parsed the Tingman. The eankense paeeed by plaintiff at the time 

the grin was thrown off and he had walked m distange ef about two 
blecks by that tins, Mie house was on Grove street in Blue Island 
about twe biceks from the Kook Inland tracks, and he walked home 
which wae about 4) blecka from the nheee whore he was injured, Sis 
wife called Dr. A, 3, Gnyder, the Heok Island docter at Slue Teland, 
end took plaintiff te the Ot, Francie ‘espital «at thet pluee, He wae 
at the hospital at 7:28 a. m. and at ten e'ologk Aeray oiatures were 
taken. 

Or, Snyder of€derad that het water bottles be keot on 
plaintiff's tack add directed that an aleohel bath be given him 
twien a day, whieh {ireetions were followed and that wae all that 
wae fone until eur weeks later, Plaintiff was informed by Dr, 
Snyder tust the Zeray pictures “showed nothing; that there was 
Mething wreng *ith wr taeks it vas not breken om4 the alignment wae 
ail right." “At the end ef thie time more Keray wletures were _— 
ana « hedy cast eut upon plaintiff, These pietures vers taken by 
Dr. Muntington st the heeptital, The body east was clesr un unter 
pisintiff's area ant clear jown hie hive. after the cart was wut on 
he steyed at the Keaplteal fer 25 days and taen went Lome, Ae wore 
the first cast 40 days im oll. During @ part of thie time he eas 
up and about. After the cast was taken off he reeelved seven elece 
trical drentwents from Dr. Gmyder, one every other day. Fer that 
purse oe plaintirr went to Dr, Unyder's office, whieh wars about 4+ 
blocks away from his heme; he eaya, however, that he wae not able 
to walk about at that time; that bis wife took him to the effice, 
but that he was able te get up to Dr. Gmyder's sffiee shem he got 
ever there in « oar, sad that in bad weather he eailed a taxicak, 
After the eleatria treatments another cast was ordered, 


Plinintifft wae sent te the office of Sr, Plummer, the 
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ehiefS surgeon of the defendant company, Dr. Plummer was away and 
hie aasintant, Or. Hanson, tock care of plaintiff, By, Dr. Handon's 
orders plaintiff went te Sr. Potter's Seray lateratery and three 
pletures were taken, Or, Haneon ordered another enet put on, the 
game os the iret one, and plaintif? stayed in the Hospital ten 
days after that and then went home, (mee after that tine he went 
baek and saw Dr. Snyder, about karch 10, 1926, Afterwards he wage 
sent by hie attorneys to Dr. J. ve UKalley, whe remneved the cast 
and put brace om him, and thie brace plaintiff was wetting at the 
time of the trial. Or. G'halley alse had three or four Jeray pice 
tures taken at Vaughan's laberstory, dnd a few days pricr te the 
trial «ether pictures were tuken at Potter's inberstery. Plaine 
tiff wae sent to Potter's laboratory by Or. Hagnusen, a bone 
epeaialiet, whe testified aa an exmert im the ease, 

The teatimony showed that pisintiff oan get around 
when he hes the breee on en4 that the braee glvee Sis come relief, 
but Be agye that he esanet eteep over ta put om or dece bis shoes 
or wash hie feet; that hie wife does all that fer him; that hie 
back will not permit him te atoep; that he in stiff ant sere right 
in the amali of hie back, rignt om the hip bone, Whiec he went on 
the stand at the trial om April 26, 1927, he earrie’ « ware ane 
seemed to walk with a limp, and plaintiff said this wae the way he 
Walked sli the time ever since he came cut of the heapital, and 
imeteaad of getting better it was getting worse; that et tines 
some days it was better than ethere; that the treuble he euffered 
wae due te widen in hie back ond nowhere slise; that the sain vaa 
all ever snd not on either side ef his buekbome; that it came slear 
up in hie neck an‘ head and got inte the right side of hie head: 
that the pain in his head wan pot conetant; that sometines it would 
be for m week steady, then maybe he wouldn't have it Tor a week; 
that the nain in hie back wae right on the baakbone at the 


eoupling; that he beught a therses lisht to use on hie bask, teck 
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& preseription «ef tableta; taat the thermos light «ns an ¢leetrie 
Light of 200ewstt power and that it was to hest aie bask the sane 
as a het water bettie or an electric pad, 

Plsintir? hee net worked or attempted to rerk wince 
he received his injuries, He testified that prier te the time of 
receiving the injuries ne was in geod health and condition and 
without any of the painea which he deseribea, 

Br. Vaughan as a mediesl export teativied that he 
made hie firet exasination of plaintiff on Jume 19, 1926, and 
thet he discovered s rell marked lerdosias, thet is, w ineurving # 
or Ris back in the Lumbar or lower region, a gyn8m ef the muscles 
om both sides of the apine, aid a tandernees which was not an obe 
Seotive symptom; that the apine was alag dewiated ta the right 
at the iower lumbar region. jeading the Aeray pictures, he saya: 


"Je ales see here the Sth, 4th, 3rd, 4 and ist lumber 
vertebrae, atid aleo the pelvis; the tube was in front eof the 
patient, centered about opposite the tnterval between the 
fourth and fifth vertebrae, There xure seen 2 healed fracture 
or the left tranaverse precene of the fPiltn lumbar vertebra; 
there Le another fraeture of tue Let lateral procesa of the 
fourth lumbar vertebrae, Gna the left tranoverse process of 
the third vertebrae there ia m eiight deformity, but not marked 
enough seo that 1 would be able to diagnose a fracture just fram 
that. The whole apine fe tilted to the right aide, and alee 
tristed., One sees the teict because these apinous pracesses 
whigh lie right underneath the ekin of tae buek should nermaliy 
run right up in a middie line, but here Shey are seen ta be 
twieated off to the Left aide ae the whole spine in tilted te 
the right, The main vert of the tilting seane to oecur at the 
function hetween the fourth and fifth lumbar vertebrae, PBaeide 
that thera is aleo a twieting - a fetatien of the vertebras 
above this level, which appears from the fact that the dorsal 
spines are net in the mide}ine ae they shoulda be, The other 
pioture of the gpine shower tae anue thinge and shewa a little 
Lifting fracture st the upper margin of the right his secket 
at thie peint; that shove im beth plotures.” 


oY. Vaughan Further teativied that the pietures of 
June 26th indieated an 014 standing arthritis, whieh in ciain 
language ia articular rheumatiau, wid he maid the effeet of vie- 
lence upon such an arthritie oentition would be ta Rasten the 
progress of the diseuse; that many people have the beginning of 


arthritis at the age of forty years; thet they may have it without 
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pain or discomfort or any ef the disabilities and be unaware of 
it. In reaponse te a hypothetiaal queetion, he etated that, ore 
suming the facts to be true, 1% wae nie opinion, "tased upon a 
medion) certainty, wid from a reanenabls and prebable standpoint, 
that the injury eae auffictent ta have nrodtuced the results ate 
gamed, Agsuming the hypothetical fucts te be true, I think tha 
eondition is permarent.* Me slee stated that tie epincus processes 
were healed, and when asked on eroas-examinatien to state, sugh 
dSeing true, What else there was about the plaintirs that was net 
healed, the vlinesa replied: “Hip spine is still tilted and 
twisted, aid he Bae an exaggeration of hia chronie arthritie,* 

He farther testified that on accident such as gcoaurret would 
produce such a tilting ase found if the muscles were tarn on ene 
side; that the muscles on She ether side becwmme predominant 

and would hold the spline over on tiat sida and tend te maintain 
4t there. Thiea wltnese enid teat in hie opinion the prior injury 
whieh plaintiff euetained in 1925, when hie ribe were oroken, 
weuld not auffice te sroeduce the tilting of the giarseter founds 
that the rotation tende to but daca net alvaye aecompany a tilted 
apine: that the retation in wiaintirf's ease was about oneethird 
ef a right angle; that arthritia tas net unusual in peesle asorasahe 
ing sixty years of ag@; that &t wae o progressive trouble and 
sifficult to arreat; that whatever disability resulted from the 
accident was due primorily and principally te thea apraining of the 
musoles or the breaking or tearing er stretehing of the oureles, 
rather than te the fracture of the spinucus prosega, The witness 
expisined that when he spoke of tae comditien sas teraanent he 
meant the apinal defermity was permanent, the tilting of the 

apine to the right, im line with rotation, and the arthritiea vere 
permanent, 


In reeponse te a sieilor hypothetical question or, 


8 


OOO eta ad Dew ee Pe RL oW ES gee Le Veh 4 ee ottmened Ge ited — " 
“see ad? betade’ OM nested See Remtoqed a of sememeee RE ER : 
s hogy banad™ jaciatee @het we ¥2 [enke of OF wtpat orte oo tows Me 
eta toghainte’ 2 idagetq¢ Kine’ 6 Sdedoaeon ib ime bee tale dts iept hen a | 
din shines Se Sebihody DenU Ge See bette aiew tuted out teat a 
etd Babine T lott BEOUF otoet Lhodowds one ndt:qubmond,’ eae ian 
awaneverg avondqa sds bn wetarw dite wR * 4 a vegan eg et cobeeaeeo 
‘faut ,atade oo whit ulnereouet a dori omit, hee saci ee | 
dant naw Pans Viheulety one tress waw mua ae le dae waned sated ee 
Tor ae Le ee ee 
* o8% Pudi ea DLT BEE Ye MOREMY Yeo We wart wi tow Loniaaedl 
° SEptet Pittwbes he thom Fiebiebe ate Yad We Pek eens ones pie 
ae ho trod sie¥ HoLvems ea “LF Duvet we yale Che im ene soieniibd 2 ; 
» Fuente eng waved abie wee ea ae wetewuN snd wens) SORE : 
 piagato ae hand bear pike tact He ‘Ot gakew wy “btort Maow hate 
ent wokiq odt aobetee wld ak ‘sist titnw seo bw eet ron oh 
eve hal ahs ‘oh adie eter ‘ut Bambayiene orereatnte Monte ; 
| ‘pnaet tet terd ate ta gaze ins ‘rte woubons ‘ aol Ytaw ‘aw Site | 
“beg tt & YHtiqacnos weguiintal toe weak avid an whee so ttanex eet gone 
pubs tuade Bae stew at ritatate ae vobtat oe ott Seite - neal 
_ssowortaas oitaoe at ase se ton enw absent faite petye, i * a) . 
hie stdout onswentgorg a sow ae saitt ta Xo. arany ool gat a 
| sae ‘aan pod Lage age tia tp savages aie itaere aa vivo ttthp 
ead ‘te yitacenad ‘sat pe Vlngtoabag be Ute we ont new saebtoes 
Gh tee me ad ‘i ats se tente a sanaent ‘te patio ad mis 10 us Sona 
waoud te aot sHanaorg aMomekae odd te wewbowt ‘oad of ‘heat redder 


oat tee nana gy an nie bs d have aad te exoas oa ait sade pestalexe 











edt to gait fhe edt ,thenmetag maw yitenotes fenton wit tase 


M 


ezew ahd hades oat Dae sto ddasen tit by ruke ‘et i. out of, ‘antes 


a AS es, 


“| Ml sodtennp Beotted@ogyd tellale # ot wooo eT at aH 





Magndsen testifies that an ingury which was severe enough te Prade 
ture the traneverse proceases tue to a 4kreet blow was severe 
enought to cause the synptomea which a man, in the con@itien elaine 
tiff was in, would bave, Thies witness further sald that an 
arthritie seine healed more alewly than a normal apine in « large 
majority es cases; thst «fter a mon passed Pifty years it 444 net 
heal ae fast am before he wae thirty years old; thet plaintirf te 
eondition wae surfielent te cause palm; tuat the migeéle apagm was 
eimply an evidence of nature trying te protest the sere srea; that 
4t wae Aifferent frem the inveluntery hordening of the muscles; 
that it was not posetble for a man to harden one ef 2 group of 
mascles and net harden the otherm, and that thie wme dae te Protae 
tion fren somewhere along the path of the narves; that whether the 
Gendition woul?’ remain se it wae or get pregreseively weree fepended 
largely on con4itions; that be bad seen them get better even in « 
man of pleintiff'’s age; some stared the sane and seme got worse; that 
he theught thet with reat in bed ond suprert under the lumbar region 
and traction on the legs and prelonged reat, the man would orebably 
have some improvement; that the sondition of mush a man ae pleimtirr 
would prevent hin from aetively engsring im ratiread service. He 
said; “If these ligamente get well, the man is well, beeause the 
Sieabliity ie new in tae ligamenta; the bene is neaied. Tt ie 
always true thet the bemee heal long before the Ligaments do. Teie 
man's troubles sre in the iiganents slengside the backbone: ac far 
as the bone is concerned, it is anited,” He further aeald that 
changer were that it would stay about the same es ft wae; thet with 
treatment 1¢t migkt iupreve seme that witheut treatment it adieht 
get woree, 

In suesert of ite contention that these damages sheuld 
be regarded as excessive by this court, the defentant has «ited 


three sagen, In the firet cage, Central of Ga, Ky, Ca. v. Robertson, 


92 Se, 470, which was decided by the Supreme ceurt ef Alabeoma, 
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Gotobar 27, 1921, the plalmtify was a yeung man trenty-one yeare 
eld, There was evidence of a fracture of ome of the traneverse 
proceaves of the vertebrae, snd the plaintiff teretified that he 
still had pain teere when ke bent over. in that case a vordiet 
fer 919,000 wae reduced by the Supreme court to 314,000, However, 
ét epvesre that the plointil?r van able to work ond earn wages ae a 
bookkeeper, while in thin enews the evidenes tends to shew a tetal 
Aleability. 

The megond gage olted La Broek vw, 0, MN. 2s AP. Ay. Ce., 
266 & %. 698, The evidences in that sage sheves infuries somewhat 
similar ta ithoexe which appear hare oN wnich ware far nore severe 
im character, and the Supreme court of Siesourd nel that a werdiet 
of $20,600 was not exeencive., Whether the eourt would Rave suse 
tained a muck Kigher verdivt deen net apsear. 


due third case elites Le & 





199 R. WY. 178, decided by the Gugreme wourt of Minnesota, The 
plaintiff in thet case, after he received his injuries, testified 
he couid 4e no work besmise ha sould not use his right leg. He 
Walked with crutehes and wore a leather scoreet aid complained af 
pain im the emsli of hie back, A medical expert testified that 
twe of the lusbar vertebrae were tipped out of line snl cracked, 
gauging @ galiuse te form which wreeeed en the nerves af the neing 
or the injury; that resvendent's rigcht leg was numb ant Yeak and 
eowld not be mewet without pain; an] thai the maseler of that leg 
had become permanently weakened, Yhe eedical expert, however, ade 
mitted on cross-eaxamination thst exeept in a general way he could 
hot teil How such permaiient disabllity there was, and added tha 
future iwprovement was te be exoseted, Tm that omse a verdiet of 
915,000 was reduced by the @uprene sourt of Kinneseta to B10 ,000, 
It ie apparent that the court la that case wan convinoed that the 


pain and injury were largely feigned. Lf we were seonvineed that 
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such wae the feet here, we would not hesitate to require a renittitur 
in this case, But we are not able te say that such ia the fact. 
At the time of plaintiff's infury and for weeks subsequent thorete, 
he put himaeif entirely in the care ef physiclane and surgeons 
whe were eonioyed by the defantant, If he were faigning, we think 
it apperent that he would’ not heve pursued thir course, Horeower, 
these vhysiciene ant surgeons were not called as witnesses ner wna 
there any attempt to exeuce their abrence, We cannot abut our eyes 
to the raet teat if the injuries of niwlntiff eeare esaumed, the 
opportunity te detest thai fuct was acusaetbhle. 

the defendant imeistse that at my rate plaintiff's 
working daya were abeut over; that a gan Piftyeeignt pagre of ave 
whe had eurYered injuries sues ae plaintiff sustained theretofere, 
could not expeet te perferm eerwices of the kind reuuired in ralie 
roading mach beyond hie siaty-fiith yoar, Be evidence, however, 
wae introejueed tending to show thie Faek, if it is true. The life 
expectaney of plaintiry, according te the tables, would be more 
than an adtitiona) #ixteen yeara, end while it le very tmerobatle 
that plaintiff, in the abseenee of the injury which he sustained, 
woul’ howe heen able te eontinue hie services fer that Length of 
time, we Ae not find any evidanes in the regerd tending to Pim 
the date that would mark the dead Line, We are referred by the 
Fenly brief te an article entitled "fhe Old Age Problex«,* by Dr. 
Jonun O'Grady, whieh tha brie! infoerne us ie embraced in the ree 
pert of the Ohie Health and O14 Age Inaurance Commlagion, pub« 
Lisked in february, 3919, an! it is said that the awther, ¢me 
Pioying the usual process of averages, acpearn to Tix alxty-five 
years ag the pragtionl Limit of the working Life of « man. The 
Freport of the Pennsylvania Commlasion om Cid Age Ponwione, 1919, 
RB. 145, ie alae cited, with this etaiaueont: 

“Sen in modern transportation aysteme ore subjeat te 


greater hazards and wear out more rapidly than in many 
other branches ef industry, * 
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A poner read by Dr, Louis I. Tblin, stixatiatieion of 
the Metropolitan Life Ineurance Company, belore the Mediesal Ansoe 
¢iation of Greater Kew York, in February, 1917, {2 alse menttaned. 
Prom this paner the folloering is quoted: 

"For the phrroves of this diasuseion 7 shall set age sixtye 
Sive as the threshold of o14 age, This is in general sgreouent 
with the beat eustem, for it ia at thie peint thet the rates of 
mortality snd morbidity beth show a decided tnerease,* 

The opinions of ihese experts, hewever, are not in 
evidence, This aopeal munt be considered on the reeord wade in 
the trial court. The assunt of dasaves te be ahlewed in cases 
ef thie charaeter is peoullarly wituin the prevince of the jury, 
whieh ha@ advantages in seclng and hearing the wituesees which a 
court of review does net possess, Te have often, on questions of 
thie kind, pointed to the fset that the purchasing pewer of the 
¢olliar has decrensed materially in recent years, Nar many years 
of life mey be left to the plaintiff we may not knew; but the evie 
denee in this regard tends te shew, withent an attempt en the part 
of the defendant te dispute it, that thie pleintiff's active life 
and his sbility te previde for hia wacnta and theee of his fanily, 
heve been ended by thie aeeident, for whies the @efandant adwite it 
ie at fault. The dsasyes cannet be ascertained by any mathematical 
eomputation, Defendant ‘oe8 not suggest what smcunt weuld couwnmene 
gate plaintiff fer the pain which he hae wuffared, The evidence 
indicatee that in the future plaintiff will need mediasi care, 
Bureling and attemtion, Indeed, it ia net impossible that the very 
fact that his injuries have tneaosaitated him for hard manual Llaber 
may prolong the years of hie helplesmess. If we aseume that 
without thie accident he might have enfoyed ten yoars of active 
service, with the ability to earn the amount whieh he ueually ree 
eeived, hin compensation would have brought tim gore than the 


amount of thie verdict. Thie court does not usurp the functions 


of a jury. The rule of lew is that we may reverse only when the 
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Judgment entered te mantfestly arrsneous, That te not the situation 
hore, 
she Judgment ia therefore afft reed, 
AFFTRELD, 


O'Conner, J,, concara, 


/ Meiurely, J., diesentea, 
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RN, PRRGISING JUSTICE RATCHETT 
DELIVERED TRE GPIZIGN GF THE GcuURT, 


PiaintisY sued defendant in ease aid Filed a decla« 
Fation of ene count whieh wae in form for tae comveraion of cere 
tain goods and fixtures alleged to be the property of plaintirr, 

the defendant filed a ples ef the general iseue snd 
afterwards @ apecial Plea justifying tie taking ef the goede and 
ehattele Gider powers given by a chattel mortgage, 

There wae a trial by jury and a verdict far 22,000, 
After a renittitur of 3200 the trial seurt over=ruied motions fer 
a new trial a4 in arrest and entered judgcent fer 51,800. With 
ether peintsa, the defentant urges for raveraai that the verdict 
ie manifestly acainet the ¢videnge, The material facts are not 
eeupligated and some of these net disputed, 

On September 24, 1924, the defendant by written lease 
demised t¢ the vlalntiffY a aterercom Lgcated at 3601 Fallertean 
avenue, Chieage, “te ba ecoupied for Fetall confectionery etere 
and ice cress pa¥lor, Lune counter, cigura ond tebacce, an: fer 

‘Bo other purpese whatever,” The lease by ite terme was to begin 
om Gotober 1, 1924, and te exeire April SG, 1926. The agreed 
Fental for the term was $8078, payable in monthly luetaleentes ef 
$126 up te and ingluding April 1, 1925, and $180 te and ingluding 
May 1, 19265, Yor the balance of the teru, The mentuly rental was 
payable in advance om the iret jay of sash and every month of 


the term, and time was expresely made of the essence of the agreee 
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On the game day, a8 part ef the same transaction, the 
@efendant made a loan te plaintiff of the mam of $125 in sash, 
an@ pleintiff axeqsted ant delivered te defendant a Judgment note 
ef that date fer the sum of $1,000 by ite terse 4ue om or before 
Oetoker 1, 1975. The consiterstion in part for its aote was the 
$125 advanced, and the balance of $876 represented the Tiret seven 
monte rent whieh would secrue under the terse of the Lenee. 

im the eame day tow plaintiff exeeuted ana delivered 
te defendant a chattel mortgage in and by which he #014 and in 
veyed to the defendant certain goods and chattels therein dese 
eribed. The mortgage was in. the usual Term, conditioned fer the 
payment of the note of 91,000 “on or before Ostober 1, 1925," 
with interest et the rate of seven per cet per annum after mae 
turity, asi was to beeome vold upen the payment of the note, 

The mertgece provided that the mortgaxor might re« 
tain possession until he should make default in the oayment, sid 
the wertracer covenanted tat im ease of such Aefaurt, “ov if the 
mortgagee, hie executors, advinistraters or ageigrs, shall reel 
himself ineeeure or unsafe or anal fear diminution, removal er 
waste of eal4t oroverty; or if the mortgagor wiakt geil or ageion, 
un, the sade goods wd chs 
interest beneetns er if any writ, or any distrese warrant scall be 


levied on said goode and chattels, or any part theracf,* then the 





note should, st the option of the mortgagee, witheut notice of the 
eption to anyone, become at ones dus und payable; that the mortgagee 
Might take immediate poaseesion of the property, and fer that pure 
pose might puraue the same wherever 14 wight be found and might 
enter any of the premises of the mortgeager with or without force 

or process of the law, wherever the goode wid chatthela might be, 


OF supoored te be, and search for the same, and if found, to taxe 


Poeversion of, reneve, sell and digvose of the vroperty, or any 
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part tieress, st public auction, to the highest bidder, after giving 
three daye notice of the time, place, and terme of snle, together 
with a deserigtion cf the proverty to be wold, by notices posted up 
in three publie pleees in the vicinity of such sale, ox at private 
sale, with or without notice, for cash or on credit, a the mortgages 
might «leet. 

Boyajian, the mortgagex, paid the rent for the prenizges 
for the months of May, June and July, 1926. He ALA not pay the 
rent on Aucust letmer any day therealter, although he was eeveral 
times requeeated to do go. A presenterance oF the evidence Ludicates 
thet the business of mlaintiffr 414 not pre@pers that on several ode 
easions it *ae slosed during business hours; thal the steck wae 
Tun dewn and part of 41 was being removed, and that olaintiss was 
offering the businese For sale, 

Under these eclroumetmege the defendant preeured the 
Gheriff of Cook county te Soreelose the ehattel mortgage and Kiewert, 
a deputy sheriff, took pos#ession ef the ateore by virtue of the 
mortgage om August 20, 1925, A wrliten notice war that day served 
upon the plaintiff, Seyajian, in substance reeliing that the morte 
gage thereteorore given by Sim wae fereclosed and that the sale 
under the mortgage would be held at 3601 Fullerton avenue on 
duguat 24, 1025, at ten o'elock a. 

tm the gaue dey the dooaty aneriff, sa agent for the 
defendant mortgages, made out and pested three neticee ef sale, and 
the record shows that one of these written neticsa wae posted on 
the front Acor ef the store, sme on the elde ioer, one in tae alley 
on & telegraph pole, and ene at the County building. One af these 
written notices was handed ts the plaintiff, Beyajian, on the 
fellewing day, Auguet “let. 

The evidence ales indicates that the sale wae held at 


the time and plaee described in the notice; that abeut fifteen 
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persons attended; that the articles which had been taken were offered 
separately and afterwards in bulk, and that the best price offered 


was by the defendant, to whom the property was sold for $889. The 
depyty testified that on the same day he handed a written statement 
of the proceeds of the sale to the plaintiff, 

The sontrolling question in the case is whether defend. 
ant mortgagee was justified under ths evidenee as disclosed in fsele 
ing umeafe and insecure, and Yor that reason taking possession of and 
Belling the property covered by the mortgage before the note was due 
according to its terms, 

Whatever the law may be in other states, it seems te be 
the settled law of Illinois that the mere declaration of 4 mortgagee 
that he feels unsafe and insecure is not conclusive, It must not 
only be made to appear that he actually felt insecure, but also that 
he acted in good faith sand had probable cause or reasonable grounds 
fer so deeming himself unsafe and insecure, That is the law which 
the Supreme court laid down (distinguishing prior cases) im Roy v. 
Goings, 96 Ill. 367, and that decision has been followed by the 
Supreme court in the later case of Hogan v, Akin, 181 Tll, 448, 
and by the Appellate court of the second district in Tanton v, 
Boomgaarden, 111 Ill. App. 37. 

As tending to show that defendant foreclosed the morte 
gage in bad faith and without probable cause, plaintiff testified 
that defendant offered to pay him $850 to surrender his lease ana 
alterwards offered him $5,000 for the fixtures, stock, and the sure 
render of the lease, He says this offer was made on August 10th, 
and that after being unable te effect a deal of that sort, appellant 
on Auguet 20th caused the property to be seiged, This contention 
Fests, however, upon the testimony of plaintiff only, which is ene 


tirely inconsistent with the testimony of other witnesses, and is, 
we think, most im probable in view of the uncontradicted facts, 


Indeed, plaintiff did net take the stand in rebuttal and leaves 
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evidence uncontradicted to the effeet that he had ne money; that 
he hod taben in but Piftyefive centa in the businere on the dey 
of the foreclosure; that the etere nad been olesed during busines 
hours and had almort ceased te do business; that he himself asked 
that a five days notice should be served upon his for the purpose 
ef terminnting the lease; that he had advertiesd the place for 
sale in Greek newspapers and told defendant that he gould not 
eet & pureheaeer, The whele regord indicates that any man of 
ordinary businees prudence end sagacity would have felt inseoure 
aid unesete an far ag the property covered by this mortgage snd 
the indebtedness resresented by the note it sequred were eoncerned, 
We might add that the plaintiff dees not seriously ocne 
ten’ thet artual ftamages te the amount of this Judoment vere suetain- 
ea, On that poling he oltes cages to the effvot that exenulary 
fanages may be awarded here an injury complained ef dm done 
Wanitonly ant eiifuliv, The desleraticn ‘ees net sver wi{lfulneessa 
oF wYantonnerss, ner is there evidtenes in the reeerd which vould 
Suetify the infliction of any euch dasisges if Lt had been as 
averred, The plaintiff alse testified that sreperty net covered 
by the mortgage was taken tut deca not deny evidence to the eff eet 
that after defendant took pessessicn he obtained proverty demanded 
without giving any receipt for it, Gounsel fer slelntiff sugecete 
in his argument in thie court that plaintiff was evicted by deo 
fendant ond his henchmen *preathing fire from their nostrils." 
Perhaps the vardiet of the fury can be agcounted for on the theory 
that counsel sucaesded in impreasing upon the minds of the jury 


his own views in this reeard, 

The verdiet 4e aguinst the presonderance af the ewie 
dence, and a new trial should have been granted fer that renron. 
The judsment is therefors reverted and thea cause remanded, 


REVERSED ART REP ANDER, 


O'Connor and Mecurely, 77,, conour, 
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Defendant in brror, 
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*"vlaintirr in Error, 


WR. JWOTICE MeNTRELY DKLIVERED THR OP TKRIOR OF THE GoW. 


By thia writ of error the defoncdant cucations an ade 
verge Jutgment for $344.36 entered nyen a trink by the eourt of an 
agtion in replevwin with « claim in trover, 

It iw Firet said thet the court faites to Tix a time 
for the trial of the onae, as recunlred by deation 44 of the duntete 
pal Court act. This #a9 woteceasary, as the reecrd sheve “nat on 
January 20, 1927, when the case cane on fer trisl in regular 
eouree, the parties were present ond the record reelties the heare 
ing of evidence sud the argument ef soungel, Also a motion ras 
madeon the sane day by the defendant, who is an attorney at law 
and npreared per ge,to vaoate the Tinding ond Judgeont, which 
motion wae continued wntil February loth, February 15th the 
defendant Filgd a petition asking that the Judgeent be vooated, 
from which it aprsare he wae either present or was represented 
wpen the trinl of the case on January Sth. In hin brief he ade 
mits that ho wae present at the trial, slthough objecting theareta, 
The purpore of the statute requiring that the time ef the trial be 
fixed in that the parties may be infermed, but when both parties 
are before the court and go to trial, neither can compliain that 
moO order Was onterad getting the oase for trial, Furthersere, this 
point was not raised in defendant's petition te vacate the Judge 


ment, but it ie reieed for the firet time in thie court. It can 
mot be entertained, Goode v,. Bliinois Yruet & Gavings Bank, 
‘121 Thi. App. 161; Hexrsington wy. MeCollum, 73 Iii. 4763 hrowp~ 
mark vy. Livingston, XGc TLL. App. 474, 
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The oeurt proreriy denied the petition to waecate the 
Sudgment. It wae defective in failing te otate any gesd reason 
why defendant 4i¢d net proceed with the trial, The only thing 
approsehing a reasen is the sllegation that he wae engaged in 
anether eourt, but he 4cee not atate that he wae ongaged in the 
actual trial of a gaee, Furthermore, the petition Le faulty in 
net presenting any meriterious defense. HKoberis Ve Corby, 36 T1i. 
Boys Trust Go., 28 Ill. 1%. 


February Lath by a cierical error an order vas entered 





which read: “Kew cones the pialntifr and goves the court that the 
judgment and finding of January 2, 1927, be vacated and eat avide, 
which motion the court overerules.* Manifesatly, the giaintirr 
made no such motion, but the defendant aid, and within the term 
this order was corrested me av te sorrespend with the fact, 

This serrsetion vse proserly made sand within the power of the 
court, Penole v. Holmes, 312 IL]. 264. 

Defendant complains becauee he war not vrevent at the 
time the court Sierered of hie petition to vaeste the Judmment, 
Tre reeord ia silent in thie reapeet, but it ts shewn that the 
court reled wpen the petition gureusnt to a notice served hy 
Plaintiffte attorneys upon the defendant, the receint of which 
Was neknawiedged by Side 

kg goo4 Yreaton apvears Sor reversal and the Julonent 
is affirmed, 

AFP IAKED, 


Matohett, >. J., and O'Connor, J., concur. 
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PHILIP ENELECRG, : 
Plaintiff in Error, 
} ERAOR TO MIMMNICIPAL comat 


OF CHICAGO, 


ve. 


SANTSL KB, BDLSOR, 
Deferdant in Orrer. 


MR, JUGTICE MeStWSLY DELIVERED THE OPTICS Gi “HE SOTRT, 


Plaintifr seeke the revergal of a Judgment againeat 
him in an action tried by the court. die statment ef clsim ale 
leged a breach by defendant of the following contract; 


"Kr. Philip Bdelberg, 
127 Kh. Dearbern St., 
Chieago, Tilinotia. 
Dear Sir? 
In consideration of your purctasing the Twenty«live (25) 
Qne Yhansand Della ($1,000.00) bonds of the Breadway Halsted 
Building Corcoration, numbered troehyunired sixty-five (265) 
te Troehunired eightyenine (249) both inclusive, and due Sareh 
16th, 1934, the andersicned agrees to reepurchase eai4 bonds 
at the par value thereof, on Sentember 18th, 1985, previced, 
hewever, that you are the ovener ef asid tenda on Seoteaber 
16th, aofs, 
Breagwvay Haisted Bullding Cersoration 
By Or. Seemel BR, Baieon, 
Prenident, 


in conaiteration of One Teliar ($1,606) and ether goed 
and velnvahle conpicerationa, the reeaint ef whieh ile hereby 
acknowledged by Gemuel &. Bilson, 1 do hereby ungonditionally 
gwerantee the payment ef the said ea of Twentyefive Theusacd 
Deliars ($265,000.00) om September 1Sth, 1995, of the said 
Brosdway Halsted Byiiding Cerroration, to be performed sa 
above set forth, and i hereby waive a11 notices réecuired 
te be civen in connection therewith, but agree to oay on 
demand said am of Twenty-five Thoneand Bellare (928,000.60), 
in payment fer said bvonde, nuwbered troehundred sixtyefive 
(265) to Two hundred eigityenine (258) both inclusive, on 
said abeve mentioned date. 

; br. Gamivel Kk, Rdisen, 
Witnesa: ‘ 
Levis 0. Levit,* 


Plaintiff contends that the finding de contrary to 
law and to the weight of the evidence, Defendant seeke te sup- 
port the futemoent on the preyvnd that plaintiff 4id not make a 
tender of the bonds on September 2%, 19°98, the dante mentioned in 
the writing, 


The evidence tented te ehow that slaintiff and dae 
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fendant had a conferenee on that date at which defendant stated ia 
@ubstance that he had approximately $11,000 dn cheeks with which 
to make good bie guaranty of the purchase by the breadway Jaleted 
Building Corporation of the boride soe vaiue of $26,006, It 
appears that at a feruer trial he testified that he had only 
$8,500 with him at the time. Plaintiff testified that the ser-~ 
tificates ef eteck were with hie bank Vor asfe keeping and that 
he eould have obtalned phyaical porssasion of thes in five 
minntes, Defendant'a esrgument is that, beeasae elaintiff aia 
mot physically offer the bonis to ule em September Ith, therefore 
defendant was not in defeckt. 

the law does net require & us¢leee tender, Defendant 
by his omm adwinaien was presared to pay Lease than half the amount 
he had guaranteed to gay, and an setusl physiesl tender of the 
bends would have been unelesn, Subsequent te this date there 
were Tepeated tendera of the bends, but devendant deociined te pay 
for them. 

the Feet that the interest COvpOHA on the bonds were 
Glirped and evllectet ia not material ae affeeting the prisoary 
feeye, It slao showid be noted that under the terms of the 
agresmment defendant waived a1] neticen and that hie guoranty was 
wuncgonditionsl. He cgewld avei< the obligstion enly by tender of 
the full sxeunt under bis agresment, ant thie 1t in conceded he 
444 not 4a. 

The finding of the trial court was based apen pe 
mieaporehensien of the Law, and ite Judgment is therefore roe 
werged and the gause remanded, 


REVERGED AD REMARIOD. 


Matehett, FP. J., and O'Conner, J., sonmeur. 
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BARY KULEWICZ, ; 

Defentiant in Hrror 
BRAOK TO SYPRRIGH Cot? 
ve. 


WALTER GLARENIS, 
Plainti¢f in Error. 


GF OOOK GOUNTY, 


WR, JISTICR Me wRALY DELIVERED THR GPINION OF THE COURT, 


Piaintirr unicrend Aofesdunt wht wrengfully aesaciting 
and beating her and upon trial by a fury had a vertiot fer 91106, 
wpen which fudoment was enteret ent wiiah defendant eeske to have 
revereed, 

tly two witnerses testified te the ovourrence - the 
Plalatiff anda the defendant. PleintirfY lives with her husband 
abeut two sed a hal? bieckse from where defendant lives with kis 
wife. Plaintirr teetified through an interpreter that en an even 
ing in Avevst, 1923, about nine otelcek, ehe wae lesking for her 
cow, on¢d in saesing defendant's honse she aaw ker hyebend sitting 
there with the defendant; that exe rent into the house an4 wesaking 
affectionately ta her husband reeyeste! him te ga eme with her; 
that thereuaen the defendant streek her in the bhaek and threw her 
fownetaire, chased her ont of the houwge, chased her ol) the way 
foen te Both etreet and kept en beating ner for sbout half «a bloek; 
that she 414 not make ony entery at ahe "had ne chance te da any 
hellering because he always kneckeod me doom," She sai¢ that she 
could Bot count the number of times the defendant knocked her downs 
that vhen defendant firet nit her, her hushan¢d disapeared; that her 
husband io = large man weighing one hundred seventy-five powds; 
that her husband tack her home; that the defendant hit her on 
the back an‘ threw her down staire, tut she later testified 


that he 4i4 not hit her while in the house, byt hit 


her after he hut pueiet her cut ef the howse and that he atarted 
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to "beat her wp* as uhe eli down the staira en she ground. 

There are incensiatenclas and eome highly txerckable 
features in her story, It im 4ifVievlt to bellewe that during the 
Ralf block or more when, ae sie says, defendant was striking and 
kiexing her, she made no ontery. 

Defandant teatifiad that he was a walter secloyed at 
the Thien Lesgue Club for six years and Gexvore that nad sean oe 
ployed for seven years at the Chieago Athletio Club ae a waiter, 
He testified that he newer hud anyteing to de with plaintiff, 
that sidewalks had been built in front of hie property ond the 
property of plaintiff and her husbands; that tae company supok ying 
materisci fer the walk bad filed a mechanic's Lien acainst both 
Pieces, snd Ewlewier, plaintiff's nuebsnd, cane ower te defencant ‘se 
hanse te talk over the matter, Gefendant oyte the date ae Leondey, 
Angest 20th. There were present in the kitehen of thin time 
Kuleries, defendant's wife and the defendant, Defondent seys that 
Evlewies had begn there only seven of eight minutes when sleiutiff 
ran in the frent deer and gtruck her hugband abewt five or six 
times fn the fuse ant the husband Went @ui the Baek doors that 
defendant rexonstrated with plaintiff tut she eaid, “It you don't 
shyt up 2°12 give you the asme."” Defendant then opened the door 
and told her to get out and she did, Defendant denies that he 
ever struck her snd eave that he never touched her in any manner 
or fashion; that he never knocked her dewn or ehared Her ont of 
the hovee, Plaintiff testified that shen she Leoked threugh the 
window she saw that her hueband wae d4rinking whisky. Delendant 
denies this, seying that they did net have anything to drink; that 
there waa ne drink there, 

| Defendant put hie wife om the stand te toatify as te 
the ecourrence, bet on objection the seurt, follewing the statute 
diequalifying the wife under euch elremmetances, Held her inceonee 


tent. Thus siting one more instance to the many vhere thie 
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factitions rule has hindered justive by helping to hide the fagts, 
Bee Wigmore on Evidence, 2nd e4,, vol. Lt, ® 1G51. 

A physician whe exanined the viaintiff teatifies that 
he fevund «a muamber of bruises on her body, There ic agple evidence 
that she received serious bruises frow some soyree which eased 
Kar to anffer « oisearriage. Yae deeter teativted that he firet 
examine? her and found the bruises on Ayguet 5th, which wasld be a 
week prior te the date given by defendant as the tice when wlaine 
tiff eraliedt at bis house. Pisintiff 4i4 met fix the date; this 
wae atkevmed in the qnuention ef her attorney, 

at is very d4ifflenlt ta believe that defenctant with 
Mo erevocation would #¢ bryutaliy aecault & omen ves he auareely 
knew, it is eviden: “hat plieinthif was angered at the leng cen- 
tinued abeance of her hueband while ahe wae ynevecesefuily nent ing 
for their cow. Ge aun yiderstand her displesaure with nim, wad 1%. 
vould saat be improtable that he and hia wife muibsequentiy had some 
eltercstion over the maiter. 

There were orrora on the trial whieh neesesitate a rae 
vergnl. Upon orece-exzumination plaintift waa saeked whether she 
requested her hueband to help her when defendant wae beating her, 
and’ ebiection te thie war sHateined. Ghe wae further aaket what 
her hyushand @id, if anything, at the time; sbjestian te this waa 
tnetained: aler she wae sacked whether her hyabeand fecained in Ate 
fendant'a heyee ‘uring a1) the time in questions ebirotion te thie 
wre auataine+, She wat THrtner asked on crosn-examinatien whetoer, 
after #a0h time she wae knooked form amd Kicked, she got up and 
ran, te hich objeetion wae wsuatuined, The witneae shewld have 
beon silowed to answer theee gutstions ag tending te teat the 
acauracy and truthfulness of her teetinony in oslef. 

“pen consideration of the reger? we are nek opntent te 
allow the Juigment to stand, It is therefore reversed and the canse 
renanded, 

REVSASED AND REY ANDRES, 


Matehett, #. J., und O'Conner, J,, concur. 
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CORA C, MAYELL, 
Appellee, 
APPSAL FROM CIRCvE?T ComRT 


OF QOOR COUNTY, 


We. 


BAVAICK BE, DALEY and G, LYK 
OGRER, Jointly and severally, 


Piet! ae i a Or eel Sem 


MA, JUSTICE MeSURSLY DALIVERKS THR OFIKIGH OF THX Conky, 


Defendants sek for the raveresl of a jucoment xgainet 
them for $1,000 entered ween the verdiot ef the jury iy the trial 
of om action fer breach «ef contract. 

fue declaration cemtained five enumte, ont the 
principel ergument of defendantea Le that nome of these sountea 
atatee so cevae of netion, it le too well agttied te reevire 
eitation of avtherity that if any ane count ef seversi im « dece 
lsration ie geod, «a verdict will mot be aet aside beaasse other 


counts may be 4efactive, Bennett +, Chic 





943 T21, 420. A defect in pleading, in eubvtanee or fore, which 
may be Catal ween jesurrer Le enred by verdict where the Leave 
Joinad ia evch 48 negosearily requires proof ef the facts so 
iuparfectly stated or omitied, 


Slauzen, 173 aii. 2&6 


Pisinedre's Ciret count sllegad that ake (whose 





maifen nase wae then Cora ©. Galloway} and the defendants 
@nterad inte sn ogreement in writing dated Auguet %, 1924, 
tenching the sale by sof ondanta and the purehage by pledintiff 
ef cartnin rights in the Nationel Thrift System in the state ef 
‘“ElAineia, The phan of oneration of tile Syaetem ia ast gaterial; 
it geeme te have been & device te encourage savingwe FLEA the oo 
operation ¢f banker. 


The cantract reeited that the defentante, deseribed 
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ae oartice of the firet part, “are the owners ef righte ef 
Wationsi Thrift Syetea in the Stute ef Dlidneia," sid that the 
party of the second part, the pluinthif, “desiren to purchase 
&@ oneetanth interest in the righte ef sartige of the rirat 

part ** ew Therelore, pnrties of the iret part agree te 

eeli te party of the second part" a one-tenth interest in and 
to @uch rights fer 91,000, aii the plaintiff agresd to purchase 
a ongetanth interest in end te the righta sn@ te pay $1,000 

for the anme, Plaintirf averved that defencante 114 nat regard 
their premise to sell pisintiff o oneetenth interest in ond te 
eadd rights “whieh they clieged were gyned by them tn eat d 
Bational Thrift Gyetem im the State of Thi ineis *°* bet thereby 
preached thelr said contract” and did net e«asiom any interest 
im the rights whieh defendants claiged te Save gened and that 
Plaintiff therefore has reogived nothing Prom the dsfeudants fer 
the $1,000 psid by her fo them, altueug: she has repentedly re 
quested tas defendants to deliver te her # oné-tanth interest 
in the rights of the Syetem, but daefendante refused te transfer 
and deliver the aumo te her, 

Tule iw a centract te #621 certain rignte, snd it is 
alleged that plalntdif perforsed Ber part ef the agreement by 
paving 4sferndante $1,000, but defendants refused te perferm 
theiz sort; thie rae a evffiolent eount te sustain a verdict, 

Tha record sheeo that at the date tale contract 
Was wade the enly riente which defemtante had in the Patiqnal 
Thrift System were vy virtue of & epntract (not abstracted) 
entered inte June 22, 1984, between "Wiliiam J, Metiweenay snd 
Willian J, MeGerthy, trading as the Natiensi Thrift Gyetem,” 
ang Daley and Caser, the defendante here, by “iden the defendants 
were civern the exclusive right te sell and deveiep thie lyvetes 


im Tilineia upen certain conditions. Gne of taese conditions 
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wae that the agreement aheyld not 89 transterre¢ or aneigned cithent 
the written consent of keSwoaney acd KeCarthy, The evidence faiis 
to show that defendants secured thie conrent ic tin assianmant or 
tranefer of the one-tenth interest, which war tha avbjeas of the 
contract of Avgust ©, 1924, between plaistilf and gefendente, 
Furthermore, Ga Geptember 18, L¥d4, the Kketwoengyekelarthy contract 
Wat annulled’. Ut therefore apeears that defendants at tae tlae 
thew entersé imto the contrast with plalntifr wera never in a poui- 
tien te eervey any cf anid rigihte exeept with the cengent of nen 
Sweeney and kelerthy and after Sentember Léth had na rlente waate 
ever is the Syeter. 

The second sount of the declaration is good. It ai- 
A@eae that by toalr gentragt 4eTearcsants claimed te own certain 
rignte in the Syetem, but that defendante were not tis senera of 
eaidg richte et the time of the sentFasct and therearter lest any and 
aii rignie whlek they had ef any nature whatacever in the Gyutem in 
the otute of Ijlinete, thereby braaching their warrenty. the rights 
Whied defendants aequixed under the koSweeneyekoUarthy eoitraat were 
merely these of iigensees for a limited tera and subjest tc termina 
tion wpon the Hapoeming ef a nyaber oF ceniingenciea « a xind ef 
terminahle permit. fhe defendants were not tae evnera of rights, 
a8 they Tevresented thentelver te be in tac eontract. 

At Might be wseoted that thie Rodwemney-ReCorthy sontract 
with Daley uid Gasur wea considered in as opinion rentered by another 
@ivinion of tris gowrt; 41 Ti. ang. 698, Li waa there ania that 


thin contract *i4 unintelligible,” an¢ that Daley ans Gawer berrewed 

the 91,000 (the enbjeet matter of the destant awit! free viva. Galle- 

way. Osmer toeatified that he was held respeneible vor this money. 
Brver ig claimed in peruitting the wLlinese ietarthy te 


State his epinion of the traneaetion. Thais witness <i4 act witer« 
take te give hie epinion, ie waa only relating » convereation he 


had with the defendant Oemer, in eiick the merits ef the traneaetion 


my, me 








twedtthe ainetoaal Tr) benzos aus ad dam bivewte pee nine ont tad tet : 


ot i: devtdue aie" haw is bite stewed A 808 weve wat ‘bey had 
 stAbUe Ah Oe TFPML Ake MoeNsed 5 MEL 4M Gama TO a t0 . at 
toatinad yi eblinlaQwusetle® Oe YOROL jOL sedai2qod av joromedgage 
Chie be Fe Hoa CANTEE Gaur stanngR oneleredt ce ho Liat 18 8 | 
ee ee Vind dite: athe teomtaes old aded hdabesia ee 
«oid Le dawlaiegs” belo HeRW Room agate hae ‘hie pia wrae9. 8 am 7 
taste 858% 90 Bont Shek eadntews ode me et Os base. oan gus 
site D YES anal haem 
«in ra tony 8) obd sree ESN ons he ewe: rosea eR: scabs tlhe te ; bs 
poe oan atte ok Brite te adeahie Yeh “Pea rboupe Lae gt pa 3 ae 
‘te w¥sdhn Bey Low Duet Boawbo@ OR Sart Met jumtey® ont ah tg tee ‘i . 
hee ia feet Seely bas teeniraed wae he woke este ae. oie hia HN a 
ai werwee BAS ok Vere nweAde Biedoe yuie RG Bowl yes dake ange 6te 
odia te SAP oehie tne Hed? Gatdeeeee gletenh e2oat sis to state, oat 
wie Powitiws Gar eOe ogee are cHMmeR boetnowa adaitars tay simkale 
 naditonait “ep Feekdow toe) eee MERE anol deomnesed “tes smoRt sion 
: "a bela « ~ eokormegaliow te tedanaie te peakan wage st Bat ng OS 
a settee Ao Winaey Aad Poa Ok AAwRAO TOR od? ttateg ofdambenet A 
Sy abat AiG gle Of oe Qo Reiedawds Ladas tae, yoeh | 
Pe ee ee ee 

















: “upate ate ee Fareham Aelakgs t@ a) eter him aswesaes Bae: prbanepe ian 
fate Pine Heke new oR GAMO \awad eEED LAC. ghewoe eh) ‘to note doh ? 
ewan wot there Kine ete deat Oho“ oddigtifogmsmy al? gomedaco, otsd — ‘ 


—wGhled pewter). (dtey detead ae Le. OR PBR, Ponhidee ade), 2), tt. ry oe 
YRAoN | ahae 40? olflenodeet bind aan sal pati heiti¢eos ‘ian we 


ot wiraedet sant de etd ymin hewhy ap Beatety ot Xowkh ) boenene 


wtenity Sha DE caevd dw whith > pwoteamanant eee hy sicthiidiis etedge a) 
yA Olt RTO TAOw « aid takes waite, wi ol _pfokakas aks owhy ot edad 


makgogeant, pat, hi ya tawe wae Apdalw ak Ls seme dueban "ab ed nate hea 


Sega te mt Pw, ay 


ae , a 4 mets 
WIN oc J : aes a A {is t A Seas By Ne The. it yo pee m 
= Hey), ile 8 . DRE a BH) CSR Ru ARE i, Oe 





4 


wers tigenssed, The teetimeny as to the cumulment of the contrac 
wae largely elicited by the attorney Yor the defendants, 
important evidence appearing in the reecrd is omitted 

from the abstract, Under eueh sircwmetanees it wiki be preayemed 
that the evidence, {2 completely abstragte4, wili eueteia the 
Judgment. Glos vv. Shedd, 28 Thi, Boe, 

the verdict iq in socerd with the weight of the arie 
dence, md ar there were no errcrea upen the trial the Judmrent 
is «ffirwed. | 
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Matehett, P. 7., smd O'Conner, 7, someur, 
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JOHN KEXREDY, 
Appellee, 
APPEAL FROM SUPERIOR ComRYy 
78, 
j OF UOGs. COMETY 
a, @, Hebe IRG, 
Apvellant, } 


MA, JUSTICE MeGUARIY DELGVERZD THE GPINIOR OF THE GONAT. 


Faiaimtirfets agent wae driving Kie astonetiiec serth on 
Blof?’ avenue in LaGranga, Tiiiseis, while defendant wan driving 
hie axtomobiia emat on Coawitti atreet. At the interacetion sf 
thease streets the axtomebtles collided. Pinaintiff brovght auit te 
reeover 4amuces to hie eax end fae awarded GOO0 by a tury.  facus 
the Judgement for thie amewnt fefondant apnesia, 

Whether er nat the acelfdent was eauged by the negiia 
gence ef the defendant and whether the plaintiff wae euiltlees of 
any centributery negligence wert questions «ef faat peculiarly fer 
the fury to determine. The accident happened om Senday, abewt 1] 
&. mM, On & bright day in Getover, 1925. Cernidering the #Lightry 
variant sterlea of the wiinesaes, the jury cowlid progerly bellewe 
that plaintif?r's car approached the intersection of the streete 
at about aixteen or trenty miles an hour, walle defendant's car 
Yaa anoresching the intersection from nlaintiff's Lett st x espesd 
ef about twenty-five te thirty wilen on howr; that defendant's ear 
etruck the aer of slaintiff on tne Left rear eide, inflicting tre 
damages eomplained of, The Jury resolved the onestione of fat 
in faver of the plaintiff, an’ we cannet way thet ite conelvelen 
ie manifestly againet the welght of the evidence, Suiliven vy. 
Qhiksver Uo., 291 TL, 589; Caepbell wv. ©. BH, ts % Pao, My, Con, 
94% Til, G80; eo., S42 TLR, 124, 





& large number of ether enaern might be cited swecerting the cenelu- 


sien that aveh questions of Tact are primarily fer the fury te 
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determine. 

«Phe wae a case Sor the application of the statute 
whieh provides that vehicles traveling an public highways snail 
give the right of way to other velicles approaching aiong intere 
secting highways froa the right, and shall have the right of way 
aver those sppreaching from the Left, Chapter 05a, Paragraph 34, 
Cahiii's Tilineie Statyten, 

A distinterested eyeewitners Sor tue defendant toatie 
fied that ehes he firet paw the plaintiff's car Lt was obewt eiszty 
feet south of the intersection and the defenient's ear about seventy. 
five feet west of the intersection, Plaintiff's car wae sporesehing 
at twelve or fifteen miles an hear and the defendant's car af 
twenty-five er thirty miles an hour, It should have been avident 
toe the sefendant that there wanld be &@ collision wnlese he observed 
the rule se to the right of #sy and yielded tile te plaintiff's emr 
approaching from hie right. This rule has bean applied in many 
similar cases, Lenarte v. Fumk, 2°94 fii. Awp. La; 
Ehersatein, 225 i113. Ano. 869; Zeapt wv. Eutten, 129 Thi, Apo. 406; 
Mgtarthy v, Fadin, 236 Thi. Apo. 300. 


A& #onewkat indefinite cempliaint ie made by the defand- 





ant a2 to eertain inatructions, They are not given in the brief, 
but we are referred to the abetrast and reeerd. Inatrvetions 
eoriticized showl4 be eet owt dn the brie? Gs Fy Ss COs Me 

on & Sone Ca., 298 112. Apr. 201. davwever, we 





have exenined these instructione® and Sind ne reversible errer in 
the aetion of the court with regard thereto. 
Ryan tie evidence he ether yeriiet gould hare been 
properly returned, ec thet sliicht irregulerities wpon the trial 
will not require a reverend, Sony srt ts Bisher 6 Batcos 
' * & FP, iy 


192 til, App. 618; Eridwors r a ave Thi nae 
the judgment te affirmed. ith : 








Matehett, #. J., conevre, wanna 

BY. Justice O'Conner spectally concurring; I sgree wiih the cone 
Clusion reached but not in all thet ta said. Gee Beller 
v. Wilgon & Bennett Go., #43 112, App. 3. 
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WORRIG HN, KOGRH et al. 
Def ondants in arrer, 
BRNOKR TC THE BIWICIPAL gutmT 
OF CHICAGO, 
WILLIAM C, HAN ULEY, 


) 
} 
' 
we. 
Plaintiff in Error. } 


BR, JUSTICN O'CORNOGK DELIVERED THR OPIEION OF THR couRT. 


By thie writ of error the defendant seske toa ree 
verre a Judgment for $770.00. 

The record diseloses that en September 45, 1926, 
Plaintiffe cavsed fudement to be entered by confession uncer 
the terme of a rritten Lease for $780, the same being rent fer 
the month of Sevtember, 1926, and $90 attorney's face, Gn Deceme 
her 3, 1926, the detondant moved thst the Judgment be epened up 
mad that he be given leave to defend, The metien was in writing, 
The court 4enied the notion, su apseal was praged to thie court 
and aliewed gpon defendant Miling a bond and b1LA of exeaotions. 
The ayoe2al wae not perfeoted but a writ ox errom® ingued out ef 
thie court and on motien 14 wae made a syporeedene, 

the defendadt in seppert of his setien to waeate the 
Jutgment Tled a written decument in whic: he set wo, inter alia, 
that the fudq@aent was entered wiier the provisions of a written 
Lease whereby plainti fia demised to the defendant certain presises, 
which lease contained a prevician tr the effect thet the bullAaing 
mentioned in the lease was then in srosesa of sonstyrction and 
thet 1f 1% wae not ready for oeaupancy by April 1, 19°26, the 
Fent showl’ abate until the teuliting shewld be ready for cecupaney. 
The motion fyerther stated that the tufilding casa inet finished ter 
ecoupancy Arril 1, 1926, “and was noi finiwhed and ready for eccue 
poncy for the menth fer whieh wald Judguent was rendered;* that the 


beilding vas wider sonetruction during the wontha of april, Hay, 
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June and July, 1026, but was not ready for cacupancy wotil after 
July 12, 1926, "and that no rent accrued to the plaimtiffs ontil 
after said date;” that ot the time of entering into the lease 
defendant paid to plaintiffe 9750 for the firet monto'sa rent ace 
eruing wnder the lease and thet since said date he had “paid te 
the viaintiffe vartene other sume of money, totaling st least twe 
more monthe rent," and that he was reaty, able and willing te nay 
the plaintiffs any and sli aeme taat aight be tue uniter the lease, 
“but that the sald sume paid an aforesaid are far in exetaa sf any 
rente that have aecrausd to shaintiffs under sania lease indecendent 
of the Judgement hereinbefore antered;" that the ¢efendant “hy vwirtie 
of the terss of the said lease and by virtues of the Facts sat forth 
in the affidavits of Willies J, Horan, Andres Jordan, Sarisna J. 
Davis ani Bisie ¥, Enoblaca, herste stisched and made a part heree 
of,* did net owe any amount te the plaintiffs on the date of the 
Judgment. Vollewing thie ia what purperte to be an affidavit of 
the jefendant. Sut it is neither enbscribved be nor eworn te. 
Ko affidavite were attsehed to the motion und cemeel for the de» 
fendent im their briefs say that the oourt refused to consider 
them ané that he oertified the bili af excentlens “with them 
omitted,” | 

Counsel fer the wlaintiffe peint ent in thelr brief 
that the 4oomment Tiled by the defendant im eaupport of tae eotion 
to vacate the Jutgumit wae net verified, In theme clremetonces 
we are of conrse unable te emy that the court Waa in error in ree 
fusing te open up the ju¢dement, Certainly the defendant shewl¢ be 
required to file geome awormn document before the covert er preduce 
some wwern testineny in order te have the Judgment vacated er 
epened wp. This not bhuving been ‘one, we are Whale to say that 
the action of the trial court was errenscoug, but on the contrary 
we are glearly of the opinion that 14 was the only action warranted. 
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set forth clearly that the defendant has a meritorious defenen, 
The Judgment of the Biunteipal court ef Crifeage La 


affirmed, 
AFVI2KED, 


Matehstt, °, 7., and efyrely, 7,, eoneur, 
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FLORSKOR B, ROBINSOR, 
ABP MLL A , 
APDPSAL FRO SUPER Tie 
WR. 
Come? OF Boos CoOvNTyY, 
WILLIAM A, RGGAD, CLARMACE 0, ROUEN, ) 
SVER OC, SATRINGON and THMOMGRS JOHNSON, 
Ape ollants. 


WR, JUSTION G'COENOR OMLIVERTD THE OPTATOR oF THe comR?, 


Pleaintis? brenght aedi againet ‘the datandantea te 
Yecoever dasages clabaad t¢ have bean gsuetained by Her fer the 
malicious preseeustion of a cretiter's bili. The jury returned 
@ verdict in her favor for $68,078, the oourt required plaintirr 
te enter a renittitur fer $95,072, and entered Judgment on the 
Verdict fer $35,000. 

Plaimtity's declaration ae auended was in eighteen 
cawmte; 2 denurrer was gumteined ca a number eX thege counte, 

Ae the ease went to trial some of the somite oharged the defend. 
ante with a malieioua sreaeceution of « areiftter'sa bill, in whieh 
metion oclaintifr’ was daorived ef $f2,00 of her money Ser ahbewt 
four ¥earg; other eounts eharged that the dePendantsa entered 
into a aonaoiracy te extort, embexsle and erang?uliy deprive her 
or $22 0%, 

The reeord diasleses that in the Yall af i920 the 
defendant Kosen, whe wae engaged in tue reak sstate and tnevrance 
business in Chisago, met plaintiff in the detel Suerman, Chdeage, 
being intredyced to her by one Charles kk, Gutson, Hoven having 
theretofore wet Sateon turowgsh the defendant dawkingon, he having 
known Hawkinson for a number of yeare. AL that time and for some 
eonsi¢srable ceriod prior to that date, plaintiff had been ene 
gage’ in negotiating ofl leases on property in Texas, Charles &. 
Wateon wee engacedt in the aame line of business and was stopping 


at the Hetel Gherman at that time. Watesen and plaintiff had 
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knewn each other for a number of yoars and appearet to be very 
good frienda; ehe referred to im as "tmole Charlie”® ond he ine 
troduced her ae hie niece, esaen became interested in ceil leases 
and afterwards Joseph Erieson wd David 1. Swanson, an attorney 

in Chicago, and Theodore Joimson likewlee beaame interested in 

the eubfeet, and they met Yateon and plaintiff at the Aetel 
Sherman anmumber of tines, afterwards some of these parties went 
to Texas to look over tne eituallen; when they returned te Chicage, 
and a8 4 Fesyult of negotiations, a sentract was mitered inte be- 
tween Resen and Yateon, Rowen seting on belwi’ of aiwaelf and age 
sociates, whereby they ware to obtain trom Fataon a certain of1 
lease in Texae, Tor whlen they agreed te may 39,000, A assh paye 
ment of $91,000 was esde, Thertiy therealter @ateon wae pald ane ther 
$1,000, the money being given to ‘da hy Rosen but contributed by 
Reeen and hia friends, 

Afterwards Lt wae learned that the lease Satson elaimed 
te have had on the Texas property oa4 not teen reeerded ont complaint 
wan siade of this fest to nim by Rosen and Bie associstes. Wateon 
clalaed the lease had not been recorded en account of the negli set 
of an attorney in fexas snd asayred thes that everytoing was ail 
right. Sut apparatly Pateon was not stile to wtraightan out the 
matter and Rosen dewanded that the 32,000 be returned, which Yataonu 
agresd to do, but etated he had no ready money. At thie time Keeen 
end hie assaciates sought the advices ef an attorney and the Aefend« 
ant Hogan was raeomcendad by one of them as being a competent ate 
terney to handle the matter, Reagan teok the sotter wy ant endsavered 
te eollect the $93,000 from Watson, but without ayoceess, and at 
Regen's eugeeetion Yatoon exeevted a 99,000 mote to losen, On Become 
ber 18, i¢2, Regan euused a Judgment by comfersion te be mntered on 
the note against Yateon in favor of Nesen, Fae amount of the fudge 


ment, including attorney's faces, was $9101. AMR @exeantien wae iasned 
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and delivere’ to the eheriff, ene wade a demand upom Fatson, but 
ne part of the Jutgment was valid; thereupon the exeeution vas ree 
turned wholly uneatisfiad, and on Decesber 20, 1926, Acaen filed 
a creditor's bill against @steon and Florenes Hb, Hebinacn, the 
plaintiff in the inetant oase. The ereaitior's bill wae in the 
neual fern and there were aliegations te the *ffnet that Florenee 
BR. Rebinesom had enue arcoverty belonging te Yateen, On the same 
fate the court, om motion of the complainant Rosen, entered an 
erder enioining the defentants Vatecn an’ Kahineon from trane} 
ferring, assigning or eeereting any property that Yateon might 

be beneficially interested in, and a8 « part ef the sane order 
the court appeinted Jaech Goldman receiver of all tho property, 
effects and assete of Yateon., Complainant war required to and 
filed a bond in the sum of 910G, the receiver one for 22,000, and 
4t wae further ordered that the eavee be referred to Pilidiem aA, 
Doyle, one of the maatere in chancery fn the Cirouit eourt, with 
fwll «antherity te saubpeena ali wlinesses far the purvese af Adige 
eovering asnete belenging te Yatson. Later on the same day a ayb- 
reena wae ecrved on Florence &, Robinesn te sopear Before Kaagter 
Deyle. There wan a hearing on that date before the master, which 
Was continued until the next day te enable “lorenerm EB, KRehinaen te 
obtain counrel, Gn the next day the nearing wae rerumed, The 
defen4ant Sebinson wae reoresented by sounsel and 14 developed 
that there were twe checka in newsesaian of the Firet EatienaL 
Bank of Chicage, belonging te the 4efondant Rebinewm, one fer 
$2,000 and one vor $20 ,00G. These sheake were Lert with the 
Barter, ene sugesetad that the parties appear? the next day be-j 
Yere the chancelior fer tnatruction «@ to what shenlid be done 
With the cheeks. Gn January 16, 1921, se order waa atered by 
the cheneslier wales reeites that the motion ef Kebinson to dige 
mies the bill of complaint eame on to be heard aid that she with. 


@rew from her motion that part requesting that an order be entored 
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Airecting the manter to return the chacks te her, Wer motion te 
diewles the bLil was denied. Gm January 26, 1921, the defendant 
Robinson presented her notion and afTidewLt asking fw an order 
requiring the mamter to retern the checks to her, 

Aftervarde on February 7, 1921, certain parties from 
Indianapolia obtained leave te File thedr cross-bill, waiek they 
did on Fabruary 11th, wherein taey averred that Charles Kk. Yateson 
owed them 917,000 and that the defendant Rebinasn had property 
belonging to "atmon, On Pobrwary 14, 1991, the defendant Rebinson 
filed her demurrer ts the crossebili and em Hareh 15th follewing 
the demurrer came on for hearing 48 wall ae a petition Tiled by 
Goldman, the rageiver, and an order wag entered overeruling the 
defentant Rokingon'e deourrer to the oressebiil, And Lt wae 
further ordered thet the motion of Aebingen fer an order racuiring 
the master in ehancery toe turn ever to her the two cdiscke or, in 
the alternative, that the sheeks be returned to the First Pational 
Bank of Chicago ond that the teugonury injuretion abeve mentioned 
be vacated, be overeruled and denied; her demurrer to the receiver's 
petition wae leo overeruled. it wae further ordered thet vaster 
Deyle turn over to the reveiver Geldman the two checks, provided 
the receiver subsit for approval hie bend in the ews of $25,000. 
The order them reeilted tae submieelon wid sppreval ef the ree 
eegiver's bend ané it wae further ordered an4 deereed that Goldman, 
the receiver, be autheriged to gollest the money om the twe checke, 
“and te that end de and perform all sete that may be necessary te 
seonure the precesde of end? sheeke or drafte by enderreement or any 
other way,* and that he helé the fonds mubfsact to the further order 
oF the eourt. 

Aftereuria the defendant flied her anawer te the erose 
bill ond in May, 1971, on the application of the defendant Rebinson 
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at Vort Yorthg Texne, 1t seeue that thereafter both parties took 
deponitions touching the iseucm involwed in the creiiters’ bil) 
and in the crese-bili, but the defendant Hoblnaom 4id not take the 
4eposition of Watson ner of ire, Watson, A muather of depositions 
vere taken in the case, About April, 19°95, the Chancellor bagan 
investigating the doings of Jacob Goldman, who had been apoelated 
receiver in about one hundred cases whieh had bean inetituted in 
the Ciranit sourt ef Coek esunty end sovering a comealdarable period 
of time, and an onter was entered reseving him as receiver in the 
oretitera' bill, and the Cateoage Title and Trust Co, was sopointed 
in hie stead, An erder was aleo entered removing Filliam a. Kogan 
ae attorney fer the receiver, 

whe record furtuer diseloses that om Deeenber 71, 1921, 
when the hearing wae ragumed before tha master, the deYendang, 
Robinecn, waa represented by Timethy J, ¥ell wid on the neat day 
he wae succeeded by attorney Ueurge i. Gohein and bis asscociate Lae 
BR. Hoffman; these aticrneys were Lator aueceeded bg attorneys 
Albert Fink and Prancia Kk. Lewee: Aster Jebn H. Beauliff wan sauhe 
stituted and he in turn wae eubetituted by Keasra. Saignt, Adcock, 
Hafegot & darria, and Vail & ¥sll, who were Later avaceeted by 
attorneys 7. J. Lucey and Gerald K, Barry, On Secember 3, 1923, 
the latier attorneys were egceseded ty Kdward 3, Yooda, Srfendant's 
Present counsel, sn4 on Hie notion the gourt emicred an erder ree 
Quiringe the complainant te file an additional bend in the eum ef 
$7 406, 

On February 23, 1984, the deteniant Pied her petition 
praying that an order be entered requiring the recelwer to turn 
over to her $248, an order wae ontered dirasting the receiver te 
Pay the defendant, Hehingon, 82,000, Afterwarde the defendant was 
given Leave to withdraw her @nawer to the cross-bill and reinstate 


her demurrer, Her dewurrer was then sustained te the ercesebill «naé 


it was dismissed as to her and orders vere eubsequentig entered 
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whieh required that the balance of the $22,000 be pald te her, and 
this was done, 

Wateon wae defaulted aid 14 arrears that sometime 
therentter he entered hie apecial appearance an@ filed a petition 
for the ravoval of the causa to the Federal court. fhe remeval was 
denied wid the cause reinatated in tae etate court. The matter same 
om for hearing betere the chanctlior and after e@ trial that lanted 
eix days the crediters’' bili was dismissed as to the defoudant, 
Rebineon, the court having feund the merite in her favor, Gubae- 
quently the tnetant ease was brought. 

The reeord in the inetant case is voluminous, eonalate 
ing of 3346 pages. The evience teok a wide range and a great deal 
ef it wae imeaterial and irrelevent te the daavee invelved, Coun 
e@l fer the defendant have fle? an orisinal brief of 173 pages and 
& reply brief! of 76h pages, while counsel Ter the plaintiff have 
filed a brief of 445 pagea, Cougel for the parties aave paid 
Little or no attention te Rule 19 of this sourt. Inatead of waking 
& conaise xtatament ef the ease ag the rule requires, slaintiffe 
have taxen wp 45 pagea is tifa way, While seuneel far the defendant 
have flied that they desiguate a statement whish@vers 132 pages. 
Taie alleged statement quotes evidence in gensiderable deteil, intere 
apersed with argument and footenatea, so that we Bave been required 
tc do an wineceneary amount of work, ail ef which weyld kawe been 
ebviseed had the rule been congidered, 

In brief compane the evidence tends to shew that 
Flerence &, Rebinuon, the plalmtifl, and Gharles &. Yatson were 
friends for a nywuber cf years; thet they were both engaged im nagoe 
tiating ofl leases on Yezas property; thai in the fall of 1920 they 
Were both etooning at the Ketel Sheroan in Chieage an4 each was 
angaged in negetiating an oil leape; that the defentant Aosen was 
intro‘need by defendant Mawkinecn to Yataon and leter mat Yataon and 


Plaintiff in the levby end corridor of the hote; that there were a 
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number of meetings covering a pertod of a few weeks, and Yatann ena 
deavered to interest Hosen and tis Priende in of1 leases; that 
after Hosen had given the $2,000 as heretofore mentioned, «4 was 
endeavoring to have 1t returned, Uateon stated that plaintirr, 
Rebineon, had $55,000 of his money and for that reason he wae 
wmmable to return the $2,000, The defentants! ewidenes was te the 
effset that they instituted and presecuted the eraditormt bill 

for the wnroese of sseuring the 52,000 that they had given Yateon, 
ané that the ereseehill was flied for the purpese of seauring the 
317,000 that Indiermolia parties had given Watson, There ta no 
aiepute in the recerd, ner is there any argement sade that Yatron 
414 net owe the $2,000 to Sesen ont Bie aveeclates and the [17,00 
te the Indianapolis parties, Hut gialntirf's ecultion, sa we stdew 
Stand it, was and is thet she did net have any money er property 
belonging to Vatson; that the defendants knew thie but Praydtul ently 
ana maliclously prosecuted the ereditere’ Bik) and ergerebills that 
the proceeding balore Raeter Doyle waa not in good Palit; that the 
defeniant Regen and othera learned #hen ahe meg thes in the Sete) 
Shergan with Wateen that she had the two ghegke for $22,000 end 
Without any fustif#ication enlwaverad te tare 4¢ Tree Her. She 
offered in evitence depesitionga whiek she had taken in Texas tends 
ing te show that the $229,040 belonged to her; that she had ne 
brenerty belenging to Fateon, Ant when the defendants offered the 
Substanee of the 4enoeition taken by them tending to shew the cen. 
trary, oh objection of eounse) for pleintiff Lt waa exeluded, Tie 
was apoarently on the theery, ag etaied by the court on the trial, 
“becavee that has been adjatioanted by thle court thet the wean 
owned the money." In other words, the court eae of the opinien that 
because it had been adjudicated in tha chancery greeanding that the 
$32,060 belonged te plaintiff, no evidence conlt ke offered in the 


tie 
instant case, tenting to show the eontrary., in thig/eourt wae in 
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error, becayse it fe the law that although the chancery avit re. 
#ulted in «a decreas in favor of the plaintiff in the instant onse, 
yet ehe conl4 not maintaim this action for the malicious proesecu.e 
tion of that case unleer she showed that there was wazit of robe 
able cause on the part of the caupininant in the chancery case, 
Gienn v, lawrence, 286 Ill, $81, The defendant sleo offered 
evidence tending to show thet there was prebable cause for the 
prosecution of the chancery esnrea, but the court rejected mest of 
this evidence when it appeared that the facta sought te be ad~ 
duced came to the complainant's knowledge alter the beginning of 
the chancery suit. Guetaining objection to this evidence wae 
error. ‘the chancery avit was begun in Geeenber, 1920, ond it 
was pending agsinst Flerence B. Robinson wntil some tise in 
the year 1924, u perio’ of wore than three years, The inetant 
ease was brought toe recover damages net enliy Yor the inetiltvutien 
er the chancery ease but for the proeseoutien of it. If she had 
reecived hack her $27,1% eshertly after the beginning of the 
eait, her dawaces would howe been amcll, tut the chief damages eke 
Claimet was in being kept out of nossersion of the $22,000 for sbent 
three and ongehalf yoars, It is ebviena that if eompiainant ofter 
the begicning ef the chancery suit had received information which 
would warrant the continued proseeution of that vase, this weuld 
be competent evidence in the inatant eann ae tending te shew that 
complainant had prebable eanse Tor prosecuting the chancery ease 
and thereby defeat the action, 

pen a earefuh goneideration ef all the evidenee in 
the record we are clearly of the epinion that there is no merit 
in the plaintiff'a ease. The verdict in her favor is againat the 
overwhelming weight of tie evidence, The evidence all tends to 
ehow that in the wrea*ention of the chancery esee the cowplsinant 
Wat endeavoring ta get nie money, of whieh he had teen defranied 


by Yateon, that thie was the sele purpese, ond the evidence te 
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the contrary te but Little mere than a scintilla, The jury, we 
think, did not comprehend the issue, because the queation ine 
volved in a suit for malicious proseaition ia difficult fer the 
jury to anderatand. Gn this subject our Spypreme Court in the 
ease of Colling v, Hayte, 50 11, 353, maid (p. 384); 


"Our experience teackes ws there are few queations of law 
more 4iffieuwlt of somprehaneion by « jury than thoee which 
govern trials for malicious prorecytiong, It sense diffloult 
for thes te appreciate, if the plaintiff was resily innecent 
of the eharge for which he was preeeeuted, that he etill onght 
not te recover. They do noetreadily somprehend why any innecent 
man may be proeweeuted for « sunpesed orime oF of feriee, and yet 
have ne recourse agsinet the sresecuter whe caused his arrest 
and feprisonment, and yet the oreservation of the peace and the 
goo?’ erter of seolety require that aven innecent men may be come 
pelled te aubmit te ereat inconvenience and hurdshie, rather 
thaneltizens showl4d be deterred from institeting prosecutions 
whera there is reasonable or srebable greunde to beilewa ip the 
existence ef gullt. Good faith on the sart ef the proseout ion 
is alvays an femportant, if net a vital, element of inquiry, and 
im always a wyffieclent justification, @xeept “hore an unrensone 

“able erectwmlity Le manifested, iaduclag the preseouter to draw 
conclinelonsa of gulit, when it would have been wanting in the 
perception ef a person ef ordinary prudeniee aid Judomont,* 


the brie! and argement lied by counsei ror plaintirr 
well deserves the condenmation of a similar brie as exoresmed by 
the Supreme Court af the United Gtates in the case of doyal 
Abganyn vy, Green, “37 i. &, 841. We wili not refer to what ie eaid 
in the brief in this regard, tut 1t is auffieient fer ue te say 
that there is no baste in the record vor any critician ef the 
Kester in Chancery. The adverse crijiciag of the Raster and of 
the hearinge had before him are whelly unvarranted, 

Vounsel for the defendants argue that the Judgment be 
reverees with a finding of feet, but we are not anthorized under 
the law to 40 this. Wirten ¥. /oragh 
343, 


Gg., 322 tT. 





For the reason that the verdict is ugainet the 


overwhelming weight of the evidence, the Judgment of the Superior 
court of Cook county ta reversed and the gauee rewanted, 


REVERSED AND RERARDED, 


Batehett, P. J,, and Meliwreiy, J., conenr, 
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PEOPLE OF YER STAT! OF TLIINOTS 
@x rel, SLEANOR BR, STALLBOHM, 
Appellant, 
. APH th. TPR GSRCUITN ral Couar 
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GF COOk GOUNTY, 
THR BROAAD OF RDUCATINGN OF THE 
CITY OF CATCAGG and WILLIAM Meas DRS, 
®uperintendent of Behoole of chicage, 
; Anpellees, 


BR, JUSTICE G'CORKOR CHRLIVERYD THE OPINION oF THe coURT. 


Tha Peoole of the State of ILiineis on relation of 
Eleanor M. Stellbohm, filed a petition againet the Beard of Bducne 
tien of the City of Chieage sn4 Wilifem MeAndrew, Superintendent 
of the Scheoole of Chicage, proving that a writ ef wandome tarue 
directed te the defentanta, cammanéing them to issue to the relatrix 
"a certificate eypeinting her a permanant eleuentary school teacher 
in the publie achoole of the Gity of Ssteage;" te grant and furnter » 
HOY & Persanment cowsition as auc: elementary echoch teacher with « 
®intoum yearly aslary of 91760; to certify her name on the payrelle 
@? the board ef Sducation as such permanent slenentary echeol] teacher; 
@nd that she be paid the amount she would have earned as such teacher 
since September 1, 1925, less «hat eae haa theretefore received. A 
demurrer wan sustained to the petition, 1 was dismd aned and this 
spew) followed, Go the question presented ta, does the patition 
state a enuse of action. 

The allegations of the petition sre thet the relatciz 
ie and hae been for more than tern years last past a reetdent of 
Chicage; that the Hoard ef B4uention Le a cerrerstion ant that 
Willian KMeAndrew ie the Superintendent of Henoolks af Chicago; that 
ander the statute the Eear’ of Sducation Le given certain sovers 
and has certain dutiee te perform, Then follews the nowrers and 


duties specified in Sections 134 and 161 of the Gehool act appliesble 
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te Chicage. The petition further sete up that in the quncer of 
1980 relatrix apoeared before the Board of Examiners as on apolie 
eant for the poaitien as a teacher in the elementary eehoola ef 
Chicago; thet on September 1, 1920, tha Board of Education Larued 
te her @ certificate authorizing her te teach in the alementary 
scheols for a period of apprexzinately one year, at the expiration 
of which time the certificate was renewed yearly for « peried af 
five yeare; that she held such certificates for the years 1970. 
RleAkeaf4elhe 26, and turing these yeare she vas mmployed by the 
Board of Idueation and rendered survices as am elemantary echool 
teacher, during a part of which time she was paid $6.60 a day, 
which was later inereased to $7.00 a dey for the days she actually 
worked; that during all the tise she wae employed as an elementary 
eehool teacher ehe conducted heraglf properly and digeharged her 
duties in an afficient and satiefactory manner; that in Geptenber, 
1923, ‘having oreviously and eatiafactorily served a probationary 
peried of three years” ae on elementary teacher in the publie 
schools, she beesme and van lawfully ensttled te « percanent ape 
pointment as mich teacher, and it keeame the duty of the Peard of 
BAuention to iseue te her a eeriifvieate acpointing Aor ae on ele. 
mentary sehecl teacher in the elty seheols, aubiect toe reseval 

for cause only, and to carry her on the payrehle at the salary 
allowed @ permanent clementary echocl teacher; that she on numerous 
occasions Agmanded of the Board of Education that they leewe to her 
a certificate “ae permanent clementary secheol teasher,* but that 
the board refused to do so, although she was ready and willing at 
ahl times to perform her duties os sich teacher; thet during part 
ef the period of her eapleyment she was paid $7,00 a day ror the 
days she actually worked; thet during the wear ending June, 1926, 
the number of days she was sliowed to work kept deermasing and by 


reagon thereof her earnings were decreseed and that she is inte med 





te wade ae Tet akan hawenet gow siaeltigges ene wan it to) 2 ; te "aN 


Nes 3 
ri vipa 


OREE atany aay vet an teok the rep hvnhal bion ae Saale petery, Fahd 


bewad ‘ bayer om wae one erase wuts sage ai bre {ORB adGESOLR ye ive 
: . koadon eterna de se Ba avody rey ‘haw bie bm Wolawe ohh “to prs0t own 
| aah s 00.i8 bkng maw wile pie? He Retw’ e pay & geben: oH 





ae x Sigkes fra ee = ee 
IS Ee One ee ee ae, = 





i Manwowy ace sgh omy eae Ye O08 er Beehbtemt sede e wae a sti 


onbrnne fe: “ae i smo fans et ite mats wee Eke gaat eile rh 





meee: beptesion k8 baa ytemeore tteesew barebbaoe ere sie toa ae : . 





Rrenaiiadare we ‘horses entender rnd: all yin wanvein’ nisi © 


ahiviag. mots at wesian as bch tee ane eres oth w Seti | 





Aa eer: Ok Herm) Sere (ye kegsige: ge Reage ig he at: ‘toitoand fee os 7 ech 





fate dud © totonnd dsativw ‘etait cen ete Ls a 40 sere a” ‘wheo SL2age a 
ta gens Lib beat Yboat sat qeia AtagMOUNS Bis (ar of at sonora waved wut! 


| ee ee ee f Lag anew wate ‘ton angen Sep neal rT a ‘boring: wit 18 


BE peau ganhtow they ele jaitrah teMlt yhearow ¥Stoutnis oie ayn” ” 


OE Rte. ehonmm sae Sepos nOtig we ane Sereno Ka bal woth meh re ‘ott ote” 
| Sommobad ah ete: basa hate Ree: S all wighibinbaie sxieat oon Sad 





) Cy Bane s pak tortowen: hue BY Reese # Met ag ‘eitded" ot aot taba | 


tue pakuwh tase yomipand soRs tn wodtDh Yod wbtey oF aval ‘the fe 


ity 


Mike 
an 





ree 

_oyetee oak te ator wait we to gene od Ain, etee susie ‘rer! 
SHOOT MO 9 Hamed ;ReviaMOT Koadew YErTayes a Tm come ‘se powerta” dl 
_ toed od cea t walt hash Mo Ligowke Ro hte watt ‘ti Sill ‘snofnasee” 


by the Neardt of fdusation that the yearly temporary certificates 
will not be renewed and that her services will be required na 
longer; that there has bean in foree and affeet for a longer veriod 
of time a Tule of the Board of Education which mnrovides that « 
Teguisr elesentary school teacher alter receiving pernanent anseint+ 
ment shall be paid a yearly salary of 31750 a year, "with other pro- 
visions for inereanee in salary for Length of service and merit;" 
that there are approximately §,000 rogular @lamentary achesl teachera 
eaployed by the Board of Education whe have permanent appeintuarnte 
and the receive the minimum galery ef 17% or mere; that a great 
mumber ef guchi teachers reegived their appointuents after the relee 
trix had sompleted her three yoars of probation, and that the rela- 
trix wae entitled te one ef these posltions after September, 1923. 
These certificates Leaued to her are made a part of the petition 
and each of them ia entitled "Teachers! Texsperary Certiflonte « 
Day Sehocls, Substitute + Blenentary.“ 

The relatrix contends that aha is entities? te the ree 
Lief prayed for by virtue of the previelona of Sectlone 137, 138 
an4 161 of the Geheol Act emsliesble te Chicngs. Section 137 oro- 
wides that the Peort of Uivueation, gubdeet te sertaim Licitations 
gontainet in the Aet, @hsli have pover to vreacribe the c urese and 
methods ef study in the publie sechesle and to euploy tesvhere ond te 
fix their conpensation. Ey Gectlon 138, a board of three oxeniners 
ie vonestituted, "“whese duty it shali bea to examine ail applicante 
who are required to held certificates te teach,” and the beard of 
“Bducation ehabl iscue gratuitously te those who pasa a required test 
er character, scholarahip and general fitnesa, such certificates 
to teach as they are found entitied te ragelve; that the beard of 
examiners anali held examinstions aa required by the Beard of Uducae 
tion upon recommendation of the Superintendent of Schools, snd “shell 
prepare all neeessery cligible Lists ~chich ehall be kept in the office 


of the Superintendent of Schoels and be open to publio inepection,**s@ 
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Appointments and promotions ef teachers “**«¥sieall be made for merit 
only an? after eatiefactory service for a probationary peried of 
three yeare,* during which period the beard may dlecharge, under 
certain sontitione, such teachers, That section furtherprevides 
that anvointerente of teachore aa orineivals shall besome parnaanent 
subfeet to the rules concerning conduct ond of flaieney amd gubseet 
to removal for onuge in the manner srovided by aastion 161 of 
the Act. ‘Sea. 161 provides for a mathad to be pureusd in the rae 
moval of teachers wao are charget with being uneotiafsstory, 

XG wlli be noted that the relatrix preys that the dee 
Tendants be required te pay ber fromSaptecber, 1975, a windeum 
Salary of $1750 & year. if there were otherwice merit bn her petie 
tion, the writ of mandams would not be Lasuad eociannd ing the board 
te see that she wae pald since Ceptenber, 1923, because any sach 
Glaim that the relatrix might have in any view of the gage may be 
barred by laches, . 

Sut there ie mo morit in the relstriats prtition, 
She newhere allegere that she had taken the examination required by 
section 138 and that che has eatiefsotorily paseed such examination, 
Moreover, the certificates iswuedt te her and wite: she makes a part 
of her petition, shor on their face that she wae smployed during 
the entive tine aa a substitute teacher, an’ the certifi eates 
iaeue* te her are designated tesporary certificaieea, Fe do net 
understand that sectien 139 requires parnasnent axpolnisemte of sube 

etitute teachers whe may teach tut a few daye during the year, and 

| the allegations ef the petition shew that the relatrix 4id nat work 
tareughout the several years, beoause 1t is averred tuet she waa 
paid at the rate ef so much per duy fer the daye she actually worked 
and that during the last year the number of days she wae permitted 


to werk greatly decreased, Koreover, the relatrix prays that the 


writ imeue commanting the defendants te Leeue to her “a certificate 
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appointing her a permanent elementary sehook teacher," %e know of 
me provision of the statute authorising an igeusnce of ouch a cer- 
tifioate of appointment, Ho sueh statute in pointed out, ond the 
Yulee of the Board of Uducation whieh by seation 131 sutherizea the 
Boar’ te make ruleea whieh have the foree of ordinanees, are not bee 
fere us, The relatriz having railed to aver feete whieh show that 
shehme paaset the neeeasary exoninatian ond /anettLed to m certificate, 
and having Failed te allege mufficient faetse te show toast she was a 
teacher in the publie echesie of Chlange ror a period 6f three 
years, tut om the contrary shewing that she was but « substitute 
teacher, the demurrer was properly auetained and the petition 
Aiemiased, 

} The Judgnent of the Cireult court of Cock eounty is 
affirmed, 

APEIRUEN, 


Hatehett, P. J., and kelurely, 7., seneur, 
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CUABLES €, GEORTAGS and 
MARY EB, GIDDINGS, 
Appellees, 


APPEAL FROM BURIOIP AL COW? 
Oe CHICAGO, 


ve, 


THIWALD 8 WELiTARS and KAS, 
DORALDP 8, @ILLIAKG, 
APG LACED. 
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On April 4, 1927, pleintisfs, the lendiord, obtained a 
Sutement by cenfensien against the defendanita, tenantea, for $267,80, 
the anze being $976 ae rent fer the ment: of April, 16°7, snd 932, 80 
for attorneya’ fees. Afterwards the Jetdement wae speret ap sna the 
defeniants civen leave te defone, She gnge wag the oeard hefore 
the court withest a jury and there was @ “Undine aod Jndemonn fer 
gielotiffs and the defendants sogeal. When the Jaiowent wae opened 
WP and the defendante given Laave te defend, the afficavit: whoies 
they filed in support of their agtieon was ordered to etand as 
their sffidavit ef merits. 

Me reeord digelowes tint on SCeteber 15, 2925, slaine 
tiffe and defendants entered inte a written lense whereby “a front 
Foo and a rear reou an the first floor of a trick belicing leosted 
at Se. 660 Korth Bishigan avenue, Ghicage, Tllineic," were demised 
te the deferdante te be coewpied by thes as a salasronm for the 
gale of linen merehantise, The leanee enveret a periad camceneing 
Kevanter 1, 1975, and exeiring feptesber BS, 1950, at a tatal rent 
ef $18,075, payable fn sontehy imetalleentea, The avidoner akowe 
that the defendants entered inte oessaeaaien af tre srenkoer and 
ConAvoted their teelsesa withl Bare 6, 1927, whan they veuated 
the presisea; that they pold all remt we te April 1, 1827, ond ae 
stated, the instant case ie trempnt te recover the rena for April, 


192. 


The deSendants tu their affidevit of merits set up 
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among othex things that after taking pouseorien ef the presises thay 
were continually being hampered in transacting bielr business by the 
interference of the piaintiffe; that the elaintiffe entered the 
Shlesroam antl workroom oF defeniante and interfered vith defendantat 
employers, aid that plaintif?s were continnaliy quarreling among 
themselves end their enployeve, canving dieturbance in tie bylide 
ding, thereby keeping defondanta’ cestomerea from truisaeting business 
with them; that ene of plaintiffe ‘was esntinuslly taiking sbeut 
berglars ond wondering way tae defendanta did net lose atiy of their 
@togk:" that plaintiffe failed to avcpply the neeeseary heat coring 
the winter period, se that defentantea! exployess were coupeilad te 
fire the furnace at warlone times; thet on agauwnt of the fatlere te 
Yernieh heat the defentante ouTfered great Toga dn that teeter ene 
ployere could oot work, an¢ that on severel geeasians the Yenartcuent 
of Water ehet off the water free the building beusnsa of the failure 
of glaintiffe to pay the water taxes; that the Commenreaahin Cadeon 
Cempany shut eff the Lights, oring tc thea failure of claintirfe te 
pay their electric Light BLL te that Company; that other tenante 
ef the teilding made somplainté te the Eealtu Davatinent agninet 
pPiaintiffe on account of their Tallwre te forties heat: thet eourt 
balliffve, seeking te serve erite on plisintiffs, were continusily 
a¥eund the arewises, ereating bad lapreesions on dervendanta’ gus} 
tomers; that slaistiffs in quarreling between theeeelives snd their 
employees, weed vile Language, whieh *disgwated*® the customers of 
the defecdanta, and that defendante thereby lest a congiderable 
anouynt of tyeainess; that one @? pluimtlffea wale ene ef the defende 
ante on nymercus occasions thet pluintiffe expecte: to less their 
Lease beqavee olaintiff's were unable te nay rent: that defendants 
were makie to chtain burglar ineurance beeaume they ceaophed part 
of the prewieen with plaintiffa; that plaiatiffe took the eoarpet op 


in the hallway in the entrance te the prandises eooupied by the 
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defendants and sheliacet the floor; that this wae done before the 
Chrietuses holidays; that plaintiffs knew thai was the buey season 
of the year, and that by se doing they greatly decreased defend 
ante! bealnees; that defentante were notified by an scent of the 
ovyner of the preniaes that if defendante desired to stay in the 
premienn ft will he seeesesry for then to learme the whole beilde 
ing, since the plsintiffe vere continuevaly in srraare in the paye 
ment of rent. And on account of the Feregoing defeniante were come 
Pelied te waeate the preaisgs; that after defencants had vacated 
the preciess plaintiffa made no attenpt to relet the prendees, bet 
that plaintiffs thonesivee took possesaian of the praodiees aid were 
ecoupying them for their own tueiness, 

Om the trial of the case the dePrandants offered evie 
dence in suport of seme of the matters eet wp in their alSidavit 
er merits, #hich need not be adverted to here, we in this ooert 
the only peint ende is thet the defendants were Justified in varate 
ing the vrecices becavee the plaintiffs failet to fercisk heat as 
they were froqvired tc de by the terme of the leame. On the trial 
the conrt teok the casition that sitherch there migkt save been 
Groands Tor sustaining the defentantet eontention that they had been 
conetruotively evicted by the landlerd en acount of lack ef heat, 
yet this could not be availed of by the Jefoncante beeanee they 
Tailed te vacate the premises when Wiey might Lave done so, ad that 
having paid the rent fer the ment: ef Kareh, they could net vacate 
the preiees an claim an eviction, Im this we toink there wae 
error. We had ocvasion to ounsider shia question regently in Kinn 
Vn Glyde, 246 111. App. 26, “here we held that a tenant might sabenden 
the premises where the Landierd faiie te furnien heat as regeired by 
the lease, bit that te reliewe Bineself fros the payment of rent, he 
wyet wucate the orenises; that there cevli be ne oometruative evice 
tion wittert surrender of the preuiees, fe «aleo there held that in 


asa case the tenant was not obliges te waente at once, tet was 
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entitied to a reavonubie time ant thal wiat eas a Peanomable time 
wae generally « question of Taet; that where there was a growd 
warrenting the tenanta in vacating the premises, thie wowld be 
waived by the tenants rewaining in poseassion, bat that the ten- 
ante did not thereby waive aubsecnent breaches, And avtheritiea 
are there cited suetaining our views, 

in the inatant case the deferdante by remaining in 
the presises 4vring the menthe of Nevewber, Gecoober, fanvary and 
February, eight be held te ave walwed their rignt to vacate the 
premises in cage the facta warranted the equrt tn finding that the 
Jandierd failed’ te furnish necessary eat curing these monthe. 
But if the evidense showed that in the sents of Fetruary it wae as 
G14 s# to warrant the tenarte in vacating and they teid the Lend« 
lord that they were going te do se of secant of Lack ef heat, and 
the evidence further showed tuat they made raasonable efferte te 
Keonxe Lew quarters and vacated the premises ae soon as ney? 
querters were chisined, we Shink a cometrnetive @eviutien would be 
shown, And while, ae etated, we think the court erroneaysly 
Limited the defendants in the introduction of their evidence, yet 
we would not be warranted in reversing the Juigsent, becavse no- 
ghere in the recar4 414 the AeVerdants make an offer ase to what 
they expeate? to prove, lene the evidence offered wan of auch 
a akearacter that the trial ecurt might wnder the law Ting that the 
defentartea vould be warranted in vacating the prewiees, we would 
net be #arranted in reversing the judument. There being o failure 
in thie reapeet, the Sudament of the Zynieipal court «Pf (hicage is 


affirwed, 
APFIARKER, 


Matehett, *. J., and Ketyrely, J., concur. 
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MA, JUSTICK O'CGLAON DELIVERED THE GPISLION oF THE COURT, 


Flaintiffr brovgst an action of revlevin ayeinst the 
defendant, seeking te recover the possession of a plane. The 
pilene was taken en the writ end delivered by the bailiff to the 
Plaintiff. Afterwarda the caves came on for hearing before the 
eoprt without a Jury and at the close of the plaintiff's enee the 
¢ecurt farvmd that the right te the pesagaaion ef the elone wae in 
the defentant, a writ of reterne habenda waa ewarded aid plaintiff 
arpenla, 

The evlderae tends to shew that nlaimtii'?r rae engaged 
in the buying mid meliing of planes; that he bewsit the siane in 
queetion ant on January 15, 1926, defendant's wife eluned a written 
Agoameant to buy the plane im question fer $1045. Certain paymente 
were wade at the time and the contract provided Yer further paymente 
of 8809 on the Firet of each month theresfter vntil the purchase price 
war ould in fwli. it fvrther prevdided that the plane should’ remain 
the property oF the pisinti@ff wmtii paid sor in full. Appoatentiy 
wren the execvtion of Shis wontract tha piane wae deliverad. <A day 
or tws afterwarda, tue defendant, Francis A, ®illiamws, huwband of 
Mee, Wilitema, eslled st plaintiff's eisee ef tusiness and stated 
he Aid not want his wife te eign the contract bet wanted to elon a4 
himealf, Woon the contract being predvced, he etrundk ont hie wife's 
name snd eigned hie own mame. The ovidence tende te shew that the 


@dafeantant made a number of monthly payments, the lant ana bet+- — 
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on Anguat 30, 1926, There is further evidence tenting te chew 
that before bringing the suit plaintiff demanded the return af the 
Piano and not having obtained it brovgnt this action wnd recovered 
the piane on the replevin writ, 

The 4efendant comtends that the futgeant is right 
and shovld be affirmed becavee the evidence shove that the Age@ 
fendant's wife purchased the pluno on the instaliment plan, signed 
the contract, end the pianos waa Aglivered te har; that the court 
Properly Pefured te s4mit the contract in evidence becanee it 
showeA on ite face that it had been altered. Ye think neither 
of these oeontentione can be surtained, The evidences shewe thet 
the olaintiff eol4 the piane on the instalinent cantraet, the 
title to remain in plaintiff entil 44 was wald im fell; that the 
plane was delivered and whether te the defendant or Kie wife, it is 
obvious that they were living together, And the onilopeted evie 
Renew ie that the defendant made several payments on the contract 
alter the piane was delivered, Further, the slong wae taken fren 
the defendant by the bailiff by virtue of the reoievin writ, Tere 
ie no merit in the contention thet the contract wae properly exe 
Gluded, because it appeared altered om ite Tace. The alteration 
wae *xnlained by plaintiff's testimony and it is uncontradicted. 
The contrast sheild have been admitted, Ker is there any merit in 
the contention that the evidence falis te dieclese that a denand | 
war made ver the siane before trincitng the suit. The evidenee in 
the reeor4 in uneatiafactery. Commies], Yor plaintirr 4id nos 
bring ont the foots ae shewl4 have heen Aene, but 16 is ebyious 
that the plano eonld net have been returned het a dusmand been 
made, and gince it wovl4 have been wnuvalling pe demand ie 
neceseary. Hationai Bond and Investment Co. wv. Sakos, 240 IL, 
Apo. 608; Ree & Ghappli Co, v. Pennsylvania Co., Wi Ii. 
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The Jndement of the Municipal court of Chteage in 


revereed ant the csese rewanded. 
REVERSED ANDY RRM ASTEN, 


Wateshett, *. 7,, sid Medurely, J., conor. 
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MR, JUSTICR O'CONKOH DELIVERED THN OPIKION OF TiKe COURT. 


On Ray 4, 1927, a judgment by confession was entered 
iri the Lumicipal oowrt of Chieage in faver of the olaintiff and 
against the defendant. The beeie of the judgement wae a prowl ssory 
note dated Anenet 7, 1953, for 81290, dve aixty days «after date 
te the order of the plaintiff! and made by the defendant. tn Vay 
43, 3927, on motion of the defentant, the Judoment warm sooned we 
and he waa given leave to defend and the affidavit which he riled 
dn support of hie oetieon was ordered to otand ae Ade afYidavit of 
merits, 

the defense Was tuat the defendant on April 86, 1904, 
filed a voluntary petition in bankryptey in the United States Digs 
trict Cours for the Serthern Oistriet of ILllineis; that he 
scheiwled the mote in question and that in the regular course 
defendant wae discharged in the bankruptey progeciing by an order 
entered by that court on Ostuber 6, 1924, There was 2 trial bee 
fore the qeyrt elithout « Jury and there wee oe Pinding and fwigment 
im pleintiff's faver and the defendant agyesaia, 

In suppert of hie Sefense the defendant introduced in 
evi¢ercse a merit of toe geHedule Filed by him in the bunkruetey 
ceurt; that sehedule shows that Yarem & KeLangnlis of Se. PRB &, 
Tlilineie atreet, Chieage, [llinoie, was ene co! the defendant's 
creditere; that the indebtedness was contracted iy "1923 at 
Ghicago, Tliineia,* the asount being 01528.00, The evidence shows 


that Vakem & Kelanghlin, the ereditor mentioned in the sasedvle, 


2 


wat an Illinele serooration, located at he, 2268 Mast ULitnois atrent, 
Chicago, an4 that the plaintiff, 3, Wallace Wakem, cas the oreaidant, 
direestor and stockholder ani the general manarer ef Sarena & tee 
Langhlin.. The teetineny offered on behalf of the slaintitf wae that 
he had no notice or knowledge of the baxkruptey proceseding of the 4e- 
Tendant woitil after the order of Atecharge had been eptered in the 
bankruptey court, There wae rorther evidence to the etfeet that the 
Plainiwirf and the Yakem & Melwuchlin coreersntion reealved their gait 
at the same address, Be. 228 Sart Phlinoede etrest, there weg forther 
evicgence teuching the ovation af te «beter pluanetiff bree ef the 
pendeney of the takkreptey ereeseding, The cewrt Fount in fowsr af 
the defendant, that eleirntiff’s ftebt hat net been echetcled and that 
he had ne netics or knowletue ef the bonkreptey matter ontdi after 
the order was antered by that court. We have aarefpliy coneiterad 
@li the ewidenee in the reeerd and are umakle te aeak thet the find» 
ing of the trial Judge wae acainet the seniftert saight ef the oavie 
dence, in these cireumetances, we are not warranted in disterbing 
the fiudgment, 

Plaintifr'e glaim was of that character thet 14 wanda 
be discharged in bankruptey if it bad bean sehednled whether pisine 
tiff actually recsived metioe of the bankruptey oreesedine er net, 
It *owl4d aleo be diseharged ewer: if the cloim were net saneculed 
af plaintiff received naties af the neandenay of the bonkrertey. Far. 
$, Sec, 19, Bankreuptey Act; Allen vy, Streaks, 229 233, Apr. 144: 
Themeon v,. Caverly, 148 Til. App, 25; Batteson +, Sevar, 240 T11, 
Apo. #93, Aeouracy, however, in the eehetuling of a clatm by «# 


bankrupt is not @asential., Batteson v. Dewar , In the iastant 





euee Plisintiff's slaim wae neat sabedvied at aid. Phe obmim aghetuled 
wae eworn to by the defendant to be dne from him to Sakem A Deo 


Langalin, a corporation, sad the emowit wae stated to be SLBRS. Oo, 


We think this is nota eeheduling of plaintiff's claim ee as to bring 
At within the Bankruptey set. 
she Judgment of the Municipal court of Chissge is ere 
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G, Re WOODRUFF , 
Defendant in lrror, 
ERROR TO CINCULT GOURT, 
Ve 


COOK COUNTY. 
RAYHOND Ae VON DANDEN, 
Plaintiff in Srror. } 
Me PRESTON JUICE BAe 
DELIVERED FHE GIRO OF THR GyURT. 


Thie writ of errer secke review of a judgment by son- 
fencion. 

the record voneicts of a narre and ceguevit in the ueual 
form, the judgment order, an order denying defendant's motion te 
vacate the juccment and allowing am appeal therefrom, amd a bili 
ef exeaptions setting forth the notice, motion anc affiduvrit con- 
sidered by the court on entry of the latier order. 

The appeal came before thia court ang a decision waa 
rendered therein July 15, 1927, affirwime the order comying the 
motion bo waeatee 

Pleintiff in error has assigned ten errors, fowr of «hich 
rest upon seid v111 of cxcepiions and were comaidered ami cocided 
adversely to defendané on ssid appeal. Memifeatly they sannet be 
readjadiested. The ether six assignments of errer were mot only 
released by the cognovit, and therefere plaintiff in errer eannet be 
permitted te sesign them (Beylee v. Chytraug, 179 fll. S70, 374)¢ 
but there te nothing iu the record on woich so predicate them, It 
containg no bill of exeeptions of provescings bad at the time of the 
amtiry of judgment, which, in its abeonee, were presumably sufficient 


te authorize the judgment. Ase the judgment wns entered im term time, 
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. the werrant ef attorney, the affidewit cf execution and leases 
upen which Jucgment was confexeed, gust, in exder te be considered, 
be brought up by 2 b411 ef exeepiiongs, snc that was net dene. 

(Ide 374-) “hile the common law record purperts to shew chat 

the leases contsining the power of stlemey were cticehed te the 
marra, they fermed no part thereof, ami net being preseryed in a 
will of exceptions are not open to our comedderetion, (Jé.} 

Theare in, therefore, no basie in thie recerd fer eny of 
the eeesignments of srrer thst have not alreody been od judicated by 
thig court on said sgpeal, nox for questioning the juriediciion of 
the court. The Judgment wili be affirmed. 

AFYIAMES» 


Gridley snd Ueanmlan, JJ., vongute 
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BRENWAN PACKING COMPANY, } 
Appellant, APPEAL FROM MUNICIPAL 
Ve ) COURT OF CHICAGO. 
Be G. SHINSER & COMPANY, | 


WR. PURSIDING JUSTICN Bahwes 
DRLIVERCD TH. OPINION OF THE COURT. 


Thie is a fourth class case of the Municipal court of 
Chicago » 

Plaintiff is engaged in the business of pork packing 
and s¢ils snd Gigtributes its product to wholesslers «mi retail- 
era. Lefendant operates retail mest merkete in the ity of 
Chicagoe Fflaintiff made sxlews of ite product te defendant fer 
about ten yeare prior to 1924, making deliveries thereef at 
defendant's retail stores in barrele, which, when eupty, ite 
érivere on other trips were accustomed te pick up. 

The statement of claim ia for an alieged indebtednese 
arising upon an implied contract from «en alleged custom anc usage 
for the vendee to return the empty barrele within a reasonable 
time or pay therefor at the rate of fifty cents each for those 


unreturned » 
Yefendunt’a affidavit of merits denies the indebtedne as, 


the delivery of the number of barrels, “ag set forth in plaintiff's 

statement of claim," and the existence of such a custom in the trade. 
In aneawer to @ special imtexrregatory the jury found 

there was such a custom, but rendered a verdict im favor of 

defendant. From a judgment om the general verdict pisintifrf 


appeals, arguing (1) thet defendant should have been limited 
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to the defences set up in its affidevit of merits, and (2) that 

the court should have directed a verdict for appellant om the 
special finding. Ag to the first point 1+ ds urged as errer that 
the court received evidence tending to shew an express contract 

and gave an inatruction predicated thereon, and thot such a defense 
wae not ateated in defendant's affidevit of merits. 

Regardless of whether or not defendant should be permitted 
$0 show as egainet plaintiff's eisim ef an implied contract that 
there was an express one it appears that the evidenee reseived, 
which tended to show an expreas contract rather than en iaplieé 
one, was first introduced by plaintiff and received over dufend~ 
ant’s ebjection, and thet ether textimeny of like character, 
Compieined ef, was not objected to by plaintiff. flaintify, net 
having objected to euch evidence or moved to wirike the sane, has 
not properly eaved ite point and, of course, exumot urge it hore 
for the first time. 

Aga to appellant's secend point, there being evidenes of 
the character now complained of but net objected to, frem which 
the jury might fing thot while there wae such w custom there waa, 
nevertheless, an expresu agreement between the parties with raopect 
to plaintiff's right te get and take back empty barrele but with- 
out responsibility of defendant for their return, 1t commot be onid 
that the general verdict was nececasarily incensisatent or irrereoneilable 
with such special finding. 

The recovery sought is for barrels not returned from 
Lecember, 1922, to July, 1924, imclusive. Fiseintiff's president 
and manager, who conducted the megetiations with defendant » 
testified that the trouble between them started when the barrel 
account began “to rum a Little high,” and thet im a converestion 


with defendant's buyer between 1922 and A9245 he said: *I won't 
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e@ll you thie etuff unless it is understood any goods sold to 

you for delivery in the “ity of Chicago, that the barrels either 
have to be paid for or returneds” and th«t he would net accept hie 
order unless he agreed to that, ond that the buyer replied, *2 will 
eee that you get your berrele back * * here take the order.® it 
aleg appeara that after plaintiff's presidemt testified thet he had 
control of the ele of meat te defendant during the years 1922, 

2923 and 1924, he was asked “won there sny particular agreement with 
reference to barrels,* and he anewered that 1t was not only under- 
atood “but spesificully stated whenever amy tranesctionsa were made.” 

Defendant's president testified that whem plaintiff's 
president called him up and claimed that defemdant did net give 
back enough barrels he raplied, "I understand your drivers do not 
pick up the berrele * * you can have them if you wieh, but under- 
stand, I aw not assuming responsibility for your burrela.” 

From such evidenes, unobjected to by plaintiff, we eannet 
aay thet the general verdict wan inconsistent with the special 
finding. The insuffielency of the evidence, while assigned as 
error, is not argued, ‘the pointe argued are Bot well taken. 

APT TRRED. 


Gridley and Scanlan, JJe, concwte 
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ROKENDRY REALTY COMPANY, 
Appellee, APPEAL PROM CINCUIT couUET, 
Cook COUNTY, 
Vs 


OSOAR Ay JOMTION ot ale, 
Appeliante. 
BRe PREOILING JUSTIC’ BazwES 
MBLIVERS) FHS OPINION OF THE COURT, 


Tie lw & suit te reecever @ real eatate comalesion on 
the theory that plisintif?r threagh ite egent, one Velter, wos the 
proeuring cause of the sale of defendants’ real estate to one 
Handis. from « verciet and judgment for plaintiff defendants 
have appealed. 

Selter claims thet on Hovember 38, 1925, he took Homdiis 
ane hie wife out te show them property and om the trip etepped 
at Johnsen'a house and leaving Wendie’ wife im the ear went te 
the door anc told him he Sad «& cuetemer for the property; that 
Johnson gave him, at his request, the price of $53,000; that be 
then said te Johnson, “you underateand you will have to pay a 
commigaion.® He mever tulkec with Jehnaon sither before oF efter 
that time excoyt, aa he claimed, to uake him an offer twe or 
threa days later of £26,000 ewer the telephone. I deca not 
appesr that he «t any time disclosed whe he wae or whom he 
represented. There was no proef thet Jehneon assented to the 
payment of «a comeiseion directly or implisdiy. ‘citer testified 
that a few days later he tock Gandis to the premises in cuestion 
agein and Kendis then made on offer of $25,060, which he 


communicated to Johmaon «s aforesaid, without disclesing whe 
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mace the offer, and that Johneom axid Ae would not consider it, 
Yelter fad no further convarsation with wither andis or Johasen 
wntil after ¥Yandis closed « denl for the property with Johnsen 
about Vebrusry 23, fer $30,206, am! made ne further effert te 
effect a sale to Bandis. 

Jokneen denied ever heving seen velter prior te the 
heoring of the ense or ever hawing bi any conversation with him 
mt wll. amdie teatified oa wae not im Ghierge in the menth of 
Bovember, 1926, when Yelter claimed to heave tuken him te the 
premises in question, but thet it was about twe wenks before 
Christmas, 1926, when “citer tack him out asd shewed him several 
picces of property, including Jchneon'sy that whem they eame te 
the Johnson property be teld *elter he ksd been te that property 
Before, anc did met core to atep, Sut ‘elter insisted om stepping 
there; thet they did mot atep «<t dohngon’s house; that he bed 
previously visited the property agme aix ex seven times and had 
talked with Jehasan about the preperty im Seteber, end meyer made 
an offer of $28,000 fer the pregerty. He wie erroneously, we 
FRink, not permittee te state the somverastion he had previously 
hed with Johnsom about the sreperty, if it wa» with reference te 
parcheeing it. That he hac vieitec the property before he met 
felter wee confirmed by ancther witness. He testified, too, 
that he never sav or had conversed wile Selter after so viviting 
the property with him until after he Dougni the property. 

@¢ ¢9 mot thik She evidemse shows thot plaimtif? was 
the procuring cauee of the @e16< 

Purthermere, the oemly ewidenmse offered te connect Hocwig 
Ke Johnaen, the wife of Geenr, agaimet vhem jucgment was slee 
rendersd, «ith the property im queetiom wax ruled oot by the courte 
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The judgwent therefore will be reversed, not only heeauss of 
the insufficiency of the <videnge to suctain the ecwse of action, 
but for failure to make preef ef joint liability, ani the 


Gause will be remanded. 
NEVERGED AND REBRANDED, 


Gridley and Seanlam, IJe, conoure 
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BELLE QUIGLEY, { 
Agpellea, APVEAL PHO BUMICLPAL 
Ve CGUR? OF CHICAGO. 
SAM CONE et ale, 
Appellanta. ) 


Me PRRGIDING JUSTICR BakWES 
DRLIVERES THE OPTHTON OF THE COURT, 


Thies is am appesl from an order entered January lig 1927, 
overruling a wmotion io wasate uw defawhi judgment for $174.72 
entered Jsauary ébh previous agaimat appellants Kesemthal and 
Steck’ish, the only two defcadamts served cit suamens. 

He writtex ap,-esranuea was filed for any of the defuud- 
ante, ani while cuntinueness were had om threo different ocenciona, 
the final ome to Jennary 6th, no one purported te agsear for 
éefendcent Cehen before judgsents 

On denuary Mith, » motion “in behalf of defendants” to 
vacate the jucgment wee mee and overruled. On the following day 
& like motion, eitheut sffidavits te support it, we made and sige 
everrulec. It is from the lotter order the appeal was taken and 
allowed» 

There ia nothing in the revord to indicate apon what 
ground the igtier motion was predicated. “e ¢ammot asewae that it 
was presented om the sume afiidavite filed in wupper; ef tae provious 
motion ts vacate amd therefore ecannet say that the court abused 
ite diseretion in denying it. 

As éefendamt Cohen wea mot served ami did met specially 
appear it was not ermr to enter the judgment saainst the other 


two defendantas 


Gridley and ‘eanlen, JJ... conecure 
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BOSUELL B. HARTMAN, 
Appellee, ASPEAL FSOM MUNIGIFAL COURT 
Ve } O¥ GHICAGO. 
JOSEPH KRUBZKA, | 
Appellant. 


BRe PREGTHTRG JTUCTICN BAPBES 
PRLIVERLD THE GPIRION OF THA COURT, 


Plaintiff sued to recover for labor and material 
furnisheé in digging a well on defendant's premises. The 
Cass wae heard witheut « jury. The finding and judgment 
were for pleintiff in the eum ef $426, the contract priee. 

Plaintiff urgea eae the first ground for reversal 
that there was no eubstantial cumplianse with the contract. 

The only slieged departure from the contract relied om and 
argued is thet plaimtiff dug the well some 13 fect further 
frem defendant's kitchen decor than wae indiested by a stake 
placed by his brother Peter vhe acted as defendant's agent in 
the transection, 

The sole quection is whether there wae a modification 
of the contract er subsequent agrecment to campliete the work 
where the well was eterted. The omly testimony relevant te 
that iseue wes given by plaintiff and Seter Krusska. “hile 
there ie some variance in the same we think it tends strengly 
to support plaintiff's contention thet with respect to loexntion 


the contract was modified. 
Plaimtiff testified that when he moved his machinery 


te the plsce for work no one wae on the premises and the stake 


was gone, and he began digging ss meax to where the stake was 


Ne 
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placed as he could recall; thoi two or three duya later when he 
had dug some 50 feet Peter came and said the well wae not where 
he wanted it, but that he had comvimeed dcfendamt that it was in 
the best location ae the original designation was tee sear a tree 

Peter testified that he at that time told plaintiff 
thet he was digging in the wrong spet end that he would have to 
see defendant about 1%. He alee testified that he did see defend~ 
amt but did not deny plaintiff's testimony as te what he reported 
to plaintiff as ihe result of the interview, nor testify that 
defendant did not acquiesce im the change. It appeara that he 
came to whore plaintiff was working nearly every day efterwarde 
and never mace or reported atiy protest against plaintiff con- 
timuing to dig the well in that place. “Ge think the court was 
justified in finding thet there was a compliance with the 
contract as #0 modified. 

im thet view of the case it is net a question whether 
there was a waiver, or a wilful departure from the terme of the 
contract, as claimed by appellant. 

Appellant «also urges chet plieintiff said the tree 
would be kilied if the well weve gunk where the stake wae placed, 
and efferec evidemce te the effect thas thut would not be the 
CASO > Swen if pleintiff so seid, it smountec to a mere expression 
ef opinion and could met be regarded as a fraudulent mis- 
representation, as contended hy appellant. There was me reom in 
the evidence for such a theory of the cace. Finding mo reversible 
errer the judgment will be affirmed. 

AVVIRME Ge 


Gridley end ‘sanlan, JJ.» concure 
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CHIGAGO TITLE & TRUST COHPANY, 
a6 trustee, ectes, 
Defendant in Lrror, 


BEROR TO CIROUIT 
ve COURT, COOK COUNTY. 


WATHAW 2. SCHOSNBROD, 
Plaintiff in “rrere 
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BS, JUSTICS SHIDLAY DELIVERED THR OFIEION OF THE COURT. 


This writ of errer is sued out by defendant te reverse 
a éecree of the cireult court, emtered February 3, 1956, sherein 
the eourt adjudged that a certain written contract, ¢ xecuted by 
the parties on May 11, 1925, is “null amd void,* and is “remeved 
as a cloud upon compiainant’s title,” and that defendcxt and all 
persone claiming under Kim are perpetually enjoined from ciniuing 
any rights thereunder. 

The prayer of complainant's b411, filed December iv, 1826, 
is (a) that the contract be declared null and veid, (b) thet it be 
removed as a cloud, ete., and (e) that a perpetual injunction issue, 
Gice 

The contract is in the usual ferm. By it ecfendsanmt agrecd 
to purchase, and complainent {as trustee umder Truet Agreement, Noe 
10,881) agreec to sell, cartein deseribed real estate in Chicege, 
for $44,000, eubject tg existing leases ané a mortgage for ©12,950 
{due Auguet 11, 1928) whick the purchaser agreed to pay» snd alse 
subject to other conditicns mentioned. The purchaser had paid $3,050 
as “earnest moneys" anc sgreed to pay £19,800, at the office ef 
H. He. Harper & Co., Chicese, within © days efter the title had 
been examined smd found good er aceepted by the purchaser, 
provided a2 sufficient deed wan then ready fer delivery; and 


further agreed to pay the belance of $9,500, om or before 


; 
, 
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August 1, 1928, te be secured by notes snd mortgage. And there 
is the provision that “sheuld saié purchuser fail to perform 
this contract promptly on his part, st the time and in the manner 
specified, the earnest money paid ae abewe shall, st the option 
ef the vendor, be retained by him sz liquidated damages, and this 
contract ahall thereupon become and be null anc veid."— 

in the bil], after setsting the saking of the coniract 
{copy attached} and complainant's eenership of the premises and ite 
eontinued poeseasion thereez, it is alieged tunt the consumes tion 
ef the contract was deferred, repestedly and from time to tine, 
at defendant's request; that after its execution defencant vent te 
Florida and 2i¢ sot return te Chiesso umiil uring Sovember, 19552 
and thet om Sovember 24, 1925, complainant causec to be served on 
defendant personslly im Chiesge « eritten notices 

A eepy of thie metice, signed by complainant and dated 
Sovember 12, 1925, is attached te the bill anc mace a gart thereef. 
In it, after deseribing the sremises and mentioning the previsions 
ef the contract, and the fact of the payment of the carmest money, 
defendant is notifiec thst on Bomday, Hovember 3S, 1955, at 10 
atclock 4s Ee, complainant will, at the office of He Hs Harper & ©oe, 
Shiecge, (being room 748 Earquette building), have rex y for delivery 
amd will tender to defendant a good and sufiieient cesc, conveying te 
defenéant a good and merchantable titic te the premises, ¢te., amd 
will alse have ready fer delivery a serchuntable title cusreanty 
policy, vith iseurence in the amount of the purchase price, £44,000, 
amd will also then tender te defendant the policy, all in fuifili- 
ment of the centreet, “upon the concurrent paysent by you of the 
balance of the purchase price, in accordanee vith the terms of 
eaid centreact;* and it is further stated thet defendant vill be 
given reasonable time within «hich ts exawine the Sitle a# shown 


by the guaranty policy, and that the tender of the deed and policy 
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will be kept good for 5 days sfter the expiration of such r eseon- 
able time, ete. 

It is further slieged in the bili thet at the time and 

complainant's 

place mentioned in the notice /. cgents were present vith the 
pepers for the purpose of making the tendera, ete.3 that defendant 
gid mot then appesr cither in persom or by agent; that he has net 
at any time eince offered to perform the comtrsct or sent any word 
te complainant reapecting the seme; that at all times since 
Revember 30th, anc up te and imclucims -ccember 7, LSzuS, come 
Pleainant vas resdy, wiliinmg amd able to sake the tender gasd, but 
defendant whelly negiected and refused to comply *ith the comtrects 
that om leeexber 48, 1925, complainant eleeted te terminate the con- 
treet and te Fetain che earnest money, and so notified éefeniant 3 
thet neverthelesa defené=nt nes clsime chet be etili Rex vighte in 
and to the premises by virtue of the contract; and thet it amd 
G@efendant'es claim thereunder censtitute a cleud upon cemeleineant's 
title ami himéer and prevent the eale thereey by it. 

Service wea had om defencent by delivering ts him st 
Hiami, Tleorids, a espy of the bill, ete. He did not «presr and on 
Januery 28, 1956, his é<fault ene entered and the bili tsken ae 
confessed. The cause wes referred te a master, whe reperted re- 
commending a deerce in agcerdance with the prayer of the sill. 
Tne eourt confirmed the repert and entered the deeree im question, 
in which, efter making fall finécingsa of fact eubstuntinziiy in 
aecoré with the allegations ef the bili, it furtner foume that “the 
eentrect hag been forfeited and <etermined ia accerdcance vith its 
termes" “hat defendant Sas nc right, titie or interest in emi te 
the land by virtue of the ecentract or othersiee; that complecinant 
ie entitied to retain ine earnest money? and thet the contract, 
enc éefenéant's claima: thereunder, “eenetitute « cleud uger 


Complainant's title in anc to the land, anc hinder ami prevent 
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the genic thereof by complainant.” 

On Jamuary 29, 1927, moarly a year after the ontry of 
the deoree, defendant sucd out the present writ ef error. 

+efendant's ceunsel's omly point, relied upon fer a 
revergal of the decrees, ie thet the eircuit sourt had we juris- 
diction over the subject matter, because it ig mot alleged im the 
Bill, amd dose not sffirmetively appear from the findiaga ef the 
geeree, that the contract in question ever was recerded im the 
recorder‘s office of Cook County. Counsel cites the ease of Rewe 
ve Hutehizon, 105 Il}. 361, 505, where it is sald: “Ag the agree- 
ment was net reeerded in the county amd Ctate where defencant's 
iemde are situated, it iz a matter of ae conseuuence to him whether 
the conmtrset is csmesiled or mot. Uniees made a satier of record 
it wenld be no cloud woom the title to hig lands.” Under the 
silegations of tke bill, and the findings of fact zenteined in the 
ageeree complained of, ve do not think there is any merit im ceunsel’s 
point. cCleerly the «curt had Jurisdistien, wader ihe perticuler 
facte, to cancel the contract and to declere it te be nubl anc void, 
ae the ecurt did, and alse ts exjein defendans, amd all sther persone 
under him, from cleiming any rights under tre contract. né, the 
court havime properly cencelied the contract, defendant nai me further 
interest in the premises and ie in me pesiiien to caspliain of that 
pertion of the due-ee, wherein the court ordered the contract to be 
emoeved «8 a ¢ieud uper compleainemi's title. ie ia imentecrial te 
Gefendent whether it ig technically « cieué upon complainant's 
titie or mot. 

The decree in cuésiion shovld be affirmed amd it ie se 
BO ordered. 
Barnes, ?o Jo, amd jeanlan, J., soneur. 
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KE. Ms #ILLOUOHBY et ale, 
Appellees, APSRAL FROM MUNICIPAL 


Ve CUURT OF CHICAGO, 

8. BUCHGBAUM & Cie, 

@ cerporation, 
Appellants» 


a Bag Meet eh Aas Ties te Mite 


BR, JUITICE GRIDLEY DeLIVARES THE OPINION OF THE COURT. 


On damuary 16, 1925, plaintiffs comeenced a 4th clase 
eotion in contract against defendant im the Municipal court te 
recover $700, for services in wmking for defendant «a written 
aporaigal of the walue of certain Chicage property and delivering 
the appraisal to a third porty at defendant's request. On the 
trial, before a jury, defendent did not raise any queetion aa te 
the reasonableness of the charge, but ite defense wan thet the 
written decument delivered was not an appraisal of the “leaseheld 
eetate" as requested, that it was of no wee or value to defendant, 
and that, therefore, defendant wag not indebted to plaintiffs in 
any eum. A verdict was returned in plaintiffs’ favor for the full 
amount ef thelr claim and, om Ceseber 15, i926, judgment wag entered 
egeinat defendant and thie appeal followed. 

Under date ef December 27, 1024, defendsant wrote plaintiffs 
as fcllowes 

*"Thia ie te authorise you to make an appraisal «4% our 

expense on the erty oituated at the southeset corner of 
fashingten and “elle streets, known ne the Noosevelt Building. 
This appraisal ia to be mde for loan purposes and ia to be 
given to the Hiney Amerson Co. and os copy te us. [4% is quite 
important that this appraisal be placed in tne hands of the 
Hiney ‘serson Co», not later than lecember Slat, the SOth if 
peesible, as this loan is in guite a turry, ami the Hiney 


Emerson Co. wish to have the data pasvad the firet of the 
year if possible.” 
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Upon receipt of the letter plnimtiffs ismuecdiately 
atarted in upon the work, compl«ted it, ond, under date of 
December BOth, sent their report or appraiaal to Hyney-imerson Coc, 
and s copy to defendante Accompanying the report was a letter in 
which pleimtiffs wrote: “we heve given full conaideration to every 
¢lewont that would have any bearing on the value of the lend and on 
the fair and wound value of the improvement. ‘“e truat that thie 
repert will cover fully amc properly « fair vaiue of this holding. 
Ye shall be pleased to respond promptly to your further wishes.” 
The report is az follows; 


"Ye beg to submit te you our opinion of the value 
of the property known ae the Roosevelt Suilding, situated 
at the Southeast oorner ef Jasahington and “ells “treeta. 
This property, aw a corner heaving a frentage of $1 
feet on “achington ‘(trest and 60 feat on North “elle “treet, 
together with the improvement thereon congisting ef « ten 
story fireproef 2 Patel we arrive st a value 
ee we me we me PO OU 8 
In determining this appraisal we have considered the 
valueg ae follows: 
land, wouthesst corner Yashington 
and Korth Yelle GCtreet, G1 x 60 feet ~ = 9540,090 
Roosevelt Juildimg -« - - « 2 = © ee e = 560,09 
Foetal ee a ee ee ee ee ee ee | S Gi} p00» 








Netet Ge find from the revords that a lease waa made 
en this praperty Sovember lst, 1921, for ninety-nine years, 
ae Lollowa:— 
$15,000 for three years 
18,000 for three years 
80,000 for five years 
36,000 for twanty-five years 
30,000 for the balanee of the term.” 
it further sppeare thet after the report was received 
Hyney~Emerxroon So» decided not te meke amy loan on the property as 
had been requeated. feorl Suetin, secretary of the company and whose 
duty, among other duties, ma *to review eny bond issues offered to 
the house for purchase,” testified that he rend the report ami “teok 
up the mtter with Mr°o Hymey, the president, and valid this shored a 


total value om the land and buildinge of {700,06G0, and I preoune, 
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therefore, tart we would not be interested in making a lean on the 
property of something like $300,000, when the value of the land 

ama tuliding was (700,000, not vonwidering the leasehold.” No 
additional report, or more spscific appraisal of the value of the 
Ressehold estate, wan requested of plaintiffs by either Hyney- 
Bmerwon Co. or defendant. Evidently the report as submitted hed 
served sulficientiy the purpose for which 1¢ had been ordered, 
though probably it wan wet in sucord with the hopes amd ¢ calres of 
defendant. Theranfter, according to the Lestimeny on créeu-exnminnti 
of Fred J. Tesker, plaintiffs’ representative, ke (Tucker) made sever 
unaucceseful offerte te collect from Herbert Suchabaum, an officer 
of geofendant, piaintiffe' cilia for the services rendered, anc om one 
evasion Buchsbaum made an offer te wettle 15 fer a less amount than 
ita fuee, whieh settlement pinintiffa refused. 

The gaia centention ef defendant’ s counsel is that the 
yerdict and judgment sre manifestly aguimes the weight ef the evi-~ 
dence. The contention ie based upon certain testimony, introduced 
by defeniant ever plaiatiffe’ evjection, tending te show that in the 
preliminary negetiations, sad setween Tucker and Guchsbaum leading 
wp te the writing ef cofenmanmi's Lutter of December 27, 1984, 1% was 
agreed between them that giaimiiffse should appraise the value ef the 
deesehgid. The letter doea not direst pinintiff« so to doy but 
whet plaintiffs are authorized and directed te de in stated explicitiy 
amd without ancy uneurtainty or ambiguity. e¢ think the trial court 
wae in errex in ellewing texutimony of thie character te be heard by 
the jury. it de well eettiled im this State that all converentions 
and poral egveements had betweem the partiws prior te the waking of 
m& written agreamant, which ie cerinin and net ambigueur, are merged 
in the writing and cannet be proved fer the purpose of «ltering the 
sgresment as in the writing expreesed or showing a different inten- 
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tion. (Armstrong Peint 4 Vormish “orks v» Continental Can Go, 
SOL TLL. 102, 1065 Gagoud v. Skinner, @11 id. 229, 238.) But, 
even if 1% be considered that this testimeny, rether than «sda 
Letier, showed whet wee the real sgreament and intention af the 
partise, still we cammet amy that che verdiet io manifeatily agninet 
the weight of the evidence. There «as tertimony introduced in 
plaintiffs’ behalf showing that, from the etatements ond figures 
contained in the rcpert or appraisal, the value of the Lensehold 
eould easily be asetcrtained by these accustomed to Cicuring values 
of leaseholds on long term lesses (as defendant and liyney-!merson 
Goo were), where are given the: total value ef the land omd building 
thereon, the value of each, the period the lease has yet te rum, the 
rentals to be paid durimg different periods ef the Life of the lense 
the charceter of the building and tne leeation ef the property; and 
that sald leasehold, ac such and comuidering ali the elenents thoreef, 
had little or no vealua ani perhaps micht then be » liability rather 
than an agsets 

Defeniant's counsel urge that the eourt erred in the 
admission of ¢ertein avidenee offered by plaintiffs and in the exe 
clusion of certain other evidence offered by defendant. “e do net 
think that the court committed any error in these pertivculors, but, 
if errors there were, they clearly were not prejudicial io defendant 
er ground fer « reversal of the judgment. Ner 19 ra think thet the 
court miintsined an houtile attitude towards the defenéoni, or made 
any prejudicial remarks in the jury's presence, o98 is Slee urgeds 
@e think that the jury's verdict wae right and amply sustsimed by 
the ovidence, and that the judgment should be offirmeds 

APVIRME Ge 


Barnes, Pe Jo, wad Jeanlan, J.» soneure 
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Be Fe FELD, . 

Defendant in Lrror, 
BERGER 2G BUBICIPAL 
Ye 
2QURT OF CHICAGGe 
PEESESYLVABIA HATIAGAD COMPANY, 
a corpor<tion, 
“laimtiff in “rrer. 


Pt er nee Sel ee Ree tei 


MR. JUSTICH GRIDLEY BSLIVERSP THE OSTBION OF THE couRT. 


On July 29, 1925, pleimtiff comeenced an action of the 
4th clasa in the Municipal court to recover damages to certain 
eattle, trameported betveen points within Illimeis. After issues 
joined the csuse wee Giemissed, om Ucteber §, 1926, for vant of 
presecution on a regular call ef the eslenmdar and judgment rendered 
against pleintiff fer cests. Kore than 30 Gays thereafter, on 
Sovember 24, 1926, fleintiff sppesred and meved the court te vaeste 
seid order of dicaisse2l and the judgment in faver of defendant and 
te reée-instate the cause. The motion was supported By the «ffidayvit 
or petition of one ef pisintiff’s stitermeys. It dic not diszelese 
any facts or erounés, «2 mentioncd in scetion <1 ef the Eunicipal 
Court +:et, warranting the court im reinetsting the cause. Yet the 
court ordered thst asid jucgment ef Gcteber Sth be waeated anc set 
aside ané thet the exuse be reineatated for trial. To reverse this 
erder defendant sued out the present erit ef errore Se sricf has 
here been filed ty pizaintiff. 

Ae plaintiff did net in hic motion to set aside the judg- 
went of Getober Sth {mode more than 39 days after its entry; state 


such facta or greunds ag prevideé by saic eection <1, the esurt was 
without juriediction to order thet ssid judgment be waented ané the 
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Cause be reinstated, and the presemt procescing to reverse the 
order is proper. (Section 21, sunicipal Court Acts Cremer v. 
Illinois Comercial Ken's :ssocintion, 26 Ilie 5163 Galigy vw. 


Methis, 195 i11. App. 1703 American ourety So. v. Bliss, 214 
Ille App. 463.) 








Aeceréingly, said order of Sovember <4, 1926, vaenting 
amd estting exide snic judgment of Osieber Sth, amd reinatoting 
the cause, is reveracd.s 


REVERSED. 


Bernes, P. des and Staslan, IJ., concure 
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Ae Awe STURGES, Jere, FALTER 
“GULLEY and Le Ae STURGES, 
trustees, deing business as 
BAD'S COCKIE COMPANY, 
Appellanta, 


APPEAL FROM 


SUPERIOR COURT, 
¥e 


FRANK Se DAVIS, GEORGE ie 

SHARFPER, THOBAS Re DULLANTY, 

BOS and PLESALL COOKIE UOMO ANY, 
Appellees. 


Ce COUATE e 


cae Nil Re ice Mange sine Reet i agg A Hy le en A Ms” 


UR. WWetics GRILLEY oALIVeRab THR OFISIOg OF THE COURT. 


Gn Auguet 20, 1924, complainants, emanged in the ousiness 
ef manufecturing and selling eatmesl esckies st Les Amgeies and 
Sekland, Cslifernia, filed a s411 im the cwperier court of -sexk 
County sgaimet defendamte for an injunction and an scogunting. 

The 6411 charged thot defendanta wrongfelly het apprepristed and 
were using im their business in Chicere, & proces<, rec ipe er 
formula for making such cookies which was complainsate’ trade 
seeret in use by them, and which had previously been taught te 
éefendants, Frank &. Davis amd Geerge Le Shaeffer, chile they vere 
in complainants’ employ. <fter answers files the cause was referred 
te a master te take proofs ond report the eam together with hie 
findings. éfter he«ring much evidence, the mater Tliec « repert 
reeonmencing thst the bili be ¢ismiesed fer eami of equity. Ga 
December 8, 1926, upon exceptions, tie court entered a deeree in 
accordance with the recemmené: tion and compisinants appealece 

Sines March, 1922, complcimente have becom engaged in 
the manufscture and sale of extwenl covkies, under the name of 
“Dad's Cookie Compamy.” Fer several months prier therstis twe 


of the complainants, Ae A» “burges, dys, amé “alter Culley, 
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copartners as Gulley and cturges, were engaged im the some business 
at Los Angeles. Complainants claim that while this partnership was 
in axistence Guliey originatec the particular satmesi cookies 
(whieh are the subject of the present controversy) «nd placed them 
upon the market, vhere they seeame popular, ste. ituring arch, 
1922, in compliance with the statutery l<v ef Sslifernia, com- 
Plainsnts became anzocisted together, as trustees, for the purpose 
of suscecding to, ovming and theresfter comiucting the businesa of 
the copertmershiz, chich it gold anc agsigmed te them ae well se ali 
its rights and preperty imeludims s«id preceus, recipe er formule. 
Thereafter camplsinents limiteé their business ts the aamafacture 
amd gale of said particulcr ocetmenl ceokies, and eztablished and 
Operated tee fsctorlesa «t Los -mgeles and Gakiand anc oxpanded Large 
ews in their equipment and mintenence, and im advertizing. uring 
Berek, 1921, the defendant, *rank &. .avis, ons engaged - tesinegss 
eelling bakery preduets at Los <mgeles amd he seld te hin custonere 
the perticuler ceekies manuf<ctureé by the copartnerehip. 4fter 
complainsnts became erganmiaeé, Davis, in Haroh, 1922, geve up Bie 
Business, paid to complainants $3300 in eagsh for the part purchase 
price of certain steck im the complainant erganisctien, anc became 
@ eslaried employee thereof, as =e11 ag having an interest in the 
business because of such purchess. Cosplainentse weed thig ¢5400 

in the conmetruction ef the Oskliemd factery, end, after ite 
completion, Savis chanced Bis recidence to Geklané, ens made fully 
acquainted with the precess er recipe, und was taught hee te pur- 
ehase the necessary ingredicnts, $e Brepere the same far beking ané 
to mke cockies in acvercsnece with the process or rec ip@. “via 
eontinued in thig employment antil February, 1923, when, because 

ef zifferences and disputes =rising, he resigned. He previously 


bed commenced auit egninst complaimamts emd cthera,. This suit 
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was compromised and settled. Onavis wae paid @3500 and he envigned 
and transferred to complainants sll hia interest «es a eteckholder 

im the complainant organization. avia ehortly thereafter cme to 
Chieago, where he caused to be organised the Flesmil vooki¢ Company, 
en Illimeis corporstion, «hich has since been engaged in Chieage in 
the manufacteare and cale ef oxtmenl ecaokica. The cofeniant, George 

Le Chaeffer, aleo had been an employee ef complsinmomts, im the Oekland 
¥aetery, at the same time ag DCevis, amd had been mete acquainted with 
complainants’ process or recipe. He cessed werkime for complsinante 
and felicved tavis to Chicxgo. The defendant, Thomas =. Tm dl amty » 
had been a salesman for complainants st Gnkland, ané be resigned hig 
position in spril, 1923, ané ease te Chieege. Davie, Shaeffer and 


‘ailemty are all interested im the bucinpes of she 


Fis! 


“G+ dulia ey lavia is the wise of ?yemk 2. lewis. 


le#ail Ceckie 


Om the hecring complainants’ prineipsel witmees wan “alter 
Guiley. They aleg called ss their “itmesnes the defendants, ovia, 
his wife, Shaeffer «nd -wllanty. Louia =. Hinkelman, engaged in 
the sanmuf<cture of ostmeal cookies at Clevelend, Uhie, also testified 
for them. Lefendants' principal witnesses were barig, George 1. 
Teller, a Chieaso chemist, and Aaymomd J. MeTageart. There eas 
intreduced im evidence complainants’ recipe er process for making 
their cookiex} slse defendenta’ recipe or precess fer saking their 
similer cookice; aise a «written comparigen of the tve recipes or 
processes. Yne mester atates thet he found this comparisom of cane 
siderable assistance in determining the lasues. He dirceted partieular 
attention to the differences thsi oxisted beteeen the teo recipes or 
precess@s, end to the tectimony of Guliey, to the effect thet, “if 
éifferent proportions of the ingredients eunteined im bis recipe are 
used, there would be a difference, amé « differemi esekie ~eulé reeult 
im the baking thereof." The mister a.id thet he had had difficulty 
im recomciling ease of the conflicting statements mace by eppesing 
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witnesses who ere parties to the euit amd interested im ite eut- 
comes; but that he piseeé great reliance upon the testimony af 
defendantes' witness, KeTaggart, whe apparently was not interested 

in the outcome of the suit, anc who “had much to de with originating 
the ccookic, which ie the cubjeet mutter of the Litigation, and 
developing it to its present ctate of perfection.* 

Melagesrt's testimomy is to the effect that he is now 
engaged at Leng Islamé City. Hew York, in the manufacture of oatmeal 
eceskies under the name ef *led-U Cookie Coe" tht he bed worked st 
the baker's trade for mony yeere in various cities, including Les 
Amgélea, Chiesge, “hiladelphia and Few York; that he firat met 
Gulley in 1908, in “atite oRa, “alifermia, while he (MeTageart) 

Was working there as bakery foreman for a esnfuctionery compony} 
thet Gulley ithen about 1? years ef age) worked under him fer sbeut 
twe yeare and he eeasisted im teachin: Gulley the baker'e trace; that 
he next met Gulley im Les ingelea im 1¥1¢, when Sulley downed and 

was running a bakery im thet citys that Gulley them endd that he had 
@& goed recipe for making eeimen] csokies, which he hed ebtaimec from 
ene Hiller, and teld the witmess how to fellow the recipe ané made 

@ bateh of cookies in hin presenec; thet thia receipe differed in 
some respects from the ome which Gulley uned later; thut he worked 
as an employee of Gulley in 1021, om! deveted Kis entire time te 
taking ea tmec] eockies 3 thet the recipe then used eae the seme which 
Gulley hed shown and Gemonetrate< te him im 15153 that he comtinued 
te werk for Gulley fer about three yesrs aud we wilh him when the 
meme of Gulley's compamy became the “Dad's Coskie Compnny": that 
seme changes vere mace in the recige durime his zaid employment, 
which were euggested by him, wiz, using the water ibat came from 

the raisins, using butter flaver, usins ime crumbs of ol¢ cuckies, 


eOaking the oatmeal in water oefere using, eteog that aside from 
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these chemges the recipe was substantially she some ag that which 
Gulley origin=lly head obtainec frem Miller; that other bakery 
concerns, here he hed worked from time to time, mace similar 
oatmesl ecockiew, among them Ghe “3 4 B Bakery” of Les ‘ngeles; 
that a man named snderson, in buziness im .o -ngeles, uses 2 
recipe similar to complainants’; amc that oniersonm told him 
(MeTaggart) that ne had obtained the recipe whieh he still uses in 
his business from esid Hillier, whe ciill is im business se a baker 
in Canta Anas 

On the hearing, alse, there «ere read in evidence numerous 
recipes for sxking oatmesl coekies, contained im cook socks ami 
found in tee public libraries in Chicage. <lthough theeo recipes 
éiffer in some respects from each other, and fram sompisinantes’ 
recipe, all are egsentially the same. The evidence aise showed 
thet although there «.2 considerable similisrity between compisinants'* 
and defendants’ recipes, nevertheless differenges exicted. 

The master found that, although the idea of defendants 
wamufecturing amd celling oatmeal cookies mey have recultec from 
the fermer sesociation of iavia oad “haeffer vith complainants, 
yet the evidence diaclesed thot eomplininants’ recipe ene not a 
“trade seeret;* thet “the process of manufccture anc the recipe 
aged by complainants in ite exeentinl features was kmown smc Uneé 
by the suteice world before compixinants made use of 207° amd that 
*such process *es and cam successfully be worke¢ out and tate by & 
goed kmovledge of chemistry and the taking industry anc by ine 
formation furnished from cook tooks feunc im public libraries.” 

After eurefully reviewing the evidenee, anc some ef the 
authorities cited b respective counssi, we are of the epinion 
that the findings and recumsend=tions ef the a .eter, amd the degrees 
appealed frou, were fully warranted. im Victor URemicsl “erks v. 
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TLiffl, 29% Tll. S32, 545-6, the following definitions are given: 

“A trade gecret ig a plan or precess, tool, 

mechamiam ox compound knewn 9 te its owner ané 
those of his employees to shom it is neceszary te 
confide ite* 

"4 preeese ie a mode of treatment of certain 

materiale to preduce a given result. It is an set, 

er a series of acts, performed upon the subject matter 
te be transformed and reduced to a different estate or 
thing. * * the process requires that a certain thing 
showld se dene vith ocrtain substances and in a certain 
erder.* 

Im the Iliff case (p- $46) it is waids “A mere mechanicsi 
advance im the use of a process iz mot a new process er discererye 
To be & new process there must be employed creative faculties in 
originsting it, amounting te a mcriterious dizecevery er invention.” 
In that ease, as im the present, there waz evidence tending te show 
that the party cisiming te have a trece secret exereinec caution 
im pretecting it. and it is further said im thet esse (pe 547)5 
*Preof of the sbeve character is sometimes trestec by the authorities 
as going s lone wey im the sroeef that a given thing is « trace seoret, 
but euch proof, alene, eannet be held to establiahk thot the process 
is secret «hen it ie knewn amd used by the outeide world and can be 
guecescfully used by use of publiched chemical literature on the 
subject.” “hile cur Supreme <eurt im that case recogmized the rule 
thet courte ef equity «ill im a proper case restrain an employee 
irom smking dlacloeures or use of trace secrets commumicuted to 
him im ihe course of a conficential employment, still the Geurt 
anys (p- 548) thet “the bucden of proof im such a case is upon the 
complaining party"; and further says, im reference te the porticuler 
faete disclesed: "To be entitlec to relief * * comploinant waa 
required to prove that it was using the precess of manufacture dis- 
Glosed in exhibit 6, and thst it wee a trade secret; thet it was of 
value to it and importent in che comiuet ef its businesses; that by 


reason of ¢iseevery or cenerehip it bid the right to use and 
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eajey the trede scersts amd tant the sevret eas communicated te 
i1itt while he wee ¢mployed and uncer contract and in a powition 
ef truet and confidence, uncer such circumstances as te make it 
inequiteble and unjust for him te disChese the secrst to athers 
amd make use of it te compleaimsat's prejudice. It hee fadled 

to prove the first snd essential element of ite case, - thet ite 
process ig a trade secret. It must, therefore, necessarily 
fail te recover im thie euit.* 

3@ think thet these holdings cre particularly appliceble, 
to the facte of the presemt ence. A further holding in the I2iff 
ease is alse applicable. the Sourt says (p. S81): “The contract 
is one im restraint of trade ani yoid. * * The prasf éces not 
show thet complsinent has ony trade secret whatever." 

The decree of the Superior court gheuld be sffirmeé and 
it is se orcered, 


APPIREED. 


Barnes, Pe Js, amé Scanlan, J., ¢oncurs 
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MARY Ee. FURMAB, 
Plaintiff in Error, 
Ve 
CHICAGO RAILVAYS COMPANY end BRROK TC 


CHICAGO CITY RATLH AY COMPANY, 
corporations (which with the 
Calumet and South Chicage haliway 
¢ and Seuthern Streot 
Radlway Company ere doing busciness 
under the name and style of 
Chieego Surface tines) and 
HAMBWORY, WHITING AMD Fast 
CHICAGO RATINAY COMPANY) a 
cerporstion, 

Defendants in Srrer. 


SUPERIOR COURT» 


COOK COURTY » 


eet Nee aE Magee ent Mame i a Ai i cS te OW gg Cin st a 


WRs JUSTICH SCANLAN DELIVERED THE OFTNION OF THE COURT. 


Bary Es Furman, plaintiff in error, hereinafter called 
the plaintiff, sued the Chieage Asilwaye Company «¢ ol, ésfend~ 
‘ g@nte im error, hereinafter called the defendant, im an action of 
trespass on the exse for percenel injury. The ense wax trisd 
vefore the court, with a jury, ond there was a verdict of not 
guilty. Judgment was entered on the verdict and this appeal 
followed » 

The sole ground urged for reversal of the juc@ment is 
that the court erred in giving twe instructions to the jury at 
the requeat of the defendant. 

The first inetruetion readea as follews: 

"You are instructed that whiie it is a general 

rule of law where a person is riding merely as a 
passenger in a vehicle which is being driven by another 
and where such peesenger hag nething to do with its 
management or control, that them the negligence of the 
driver of such vehicle cannot be imputed to such more 
passenger; but if the jury believe from the evicence 
and under the inetruetions of the court thet the plain- 
tiff, at the time and pleee in question, mw the street 


car im question appresching upon the weet-bound treck in 
Plet street while the automobile in which she wae riding 
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was going nerth in Sxchange avenue, and thet she saw 

and knew that the driver of sald automobile won abeut 

to drive upon said wesat-bound treek in front of the 
appronching car and into a position of danger and that 
the plaintiff then did mot give the driver ef ssid 
automoblie any warning ef auch danger and made no 

attempt te do amything for her own gafety and protection, 
then in such case you are instructed, iv you believe from 
the evidence thant ahe did 96 fail to give euch warning 
and did eo fell te do snything for her own anfety and 
protection and if such failure om her part, if you be« 
lieve from the evidenee ehe did se fail, was negligence 
en her pert which eansed or proximately comtrivuted te 
gause the accident und injury complained of in this case, 
then the slaintiff auannet recever and you should find the 
defendante net guilty." 

The case involwed a right angle collision between an 
automobile and « street ear. The automobile was owned by the 
hueband of the plaintiff amd wns being driven by him at the time 
of the necident. The plaintiff aat im the rear seat of the 
automobile. The plaintiff's couneel has argued strenuously thet 
the giving of the above inatruction wee error ami thet the verdia 
of the jury wos the result of the isw etated im the instruction 
ee to the duty of a mere punsenger in an sutemebile. in the case 
of Fienta v. Chicevo City Kye Co+, G08 lle Apps 309, the defend- 
ant offered to the trial judge an instruction gubstantinily the 
game ae the ome new before us. The trisl judge modified the 
inetruetion ance gave it te the jury ae mecified. The counsel fer 
the defendant om appeal contended that the inatruetion se effered 
correctly stated the law and that the medificetion ef the same 
was error. In thie court the judgment of the lower court was 
affirmed. The ease wee appealed to the Supreme Court enc that 
court in Pienta vs chicago City Uys Goes 284 T1he B46, 254, hela 
that the instruction ae offered atated the lew correctly and that 
the modification by the trial court was error. ‘The ruling in that 
case has been followed in Opp vs Pryor, “94 lll» 558, and Orifenkan 
ve Chicago Kya. Co«, 209 Ill. 690. “e must therefore held that the 


giving of the instruction im the imstant ease was not error, 
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The second imetruction reade ae follows: 


"The weight of the tugtimeny deea not neeessarily 
depend om the greater nusber of witnesses awern on either 
side of @ juestion in dispute, but im determining upon 
whieh side the prependersnee of evidence la, the jury 
moy tuke imte cenaidcration the mueber of witnesses 
testifying upon one side or the other of a diaputed 
peint, the oppertunitiog ef the several witmeszes for 
eeceing or knowing the things te which they testified; 
their conduct and demeanor while testifying; theiy 
interest or lack of interest, if any, im the reault of 
the suits; the probebiiity or improbawility eof the truth 
ef their several atatementes; and trem all theee eireume 
stances, together with ell the other fucte amd eircum- 
stances appearing from the cvidamee upon the trial, 
determine upen which eee is the ere ale bag 
evspeme arenes of ike evidenes; sei if you belisye from 

_& z tae inet ‘eben. 9 the court, after : 
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It appears that the pluimtiff hed the greeter number of 
witnesses teatifying te the secident and her counsel vonpleaine of 
the italicised pertion of the above inatruction and comtemis “that 
witnesses are counted by mumbere only as they tectify on ome ste 
or the other of the giepute iesues of a case” but that by the 
italicized portion ef the above instruction witnesses are counted 
by aides in deteruining the preponderanee. if the itelicized portion 
of the instruction stood alone the giving of the erme would be error 
and it aust be conesded that the instruction 22 it wes given is not 
free from criticien, but 4% appears to we thst the Jury in besring 
er resding the entire inatruction must have uscerstood thot part ef 
the inetruction wherein 2% states “the number of witnesses testifying 
on the respective sides of this enue,” as menming the reapestive 
sides of questions in diwpute im the case. Inetruciions cGataining 


Jamguage eimiler te thet complained of have been Reid Het to be 
tisieading» (g. & As Rie ee Cg Vs Siaher, 14h Tll. Gl4, 626 
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Gage v- Bddy, 179 Til. 4923 Gordom v» itadelman, 202 Tll. App. 
255, 262-33 Osperg v» Cudehy Pugking Cy., 194 Ill. Appe D1 
(gertiorart denied by the Supreme Court. ) 
The jucgeent of the Superior Sourt of Coek County 
is affirmed. 
APY IBM Je 


Barnes, ?» Jo, and Gridley, J+, comeur. 
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ASHLAND BOULKVARD HOSPITAL, } 
TRCo ° } 
Appellant, } APPSaAL PROM CIRCUIT couRT, 
} 
We ; a oR COURTY * 
¥ILLIAM HADESMAN et al., ) 
Appellees. ) 


BR. JUSTICES SCANLAN DELIVERED TMR OPINICH OF THE COURT. 


Om January <9, 1925, Villiam Hxdeeman filed a bill 
of complaint in the Cireuit Court (Ne. B-L17041) against the 
aAghland Bowlevsrd Heapitel, Ime», (hereinafter ealled the 
Hespital) and others, to fereelese a trust deed om certain 
propezty ef the Hospital, civem to secure a promiesery sete in 
the gum ef 646,006, dated July 30, 1924, and signed by ihe 
Hospital. Gn Petrucry 3, 1925, the Hespital filed a bill of 
eompliaint in the ssme court (Ne.B-117154) szainet “illiam Hadesman 
and one Albert Feigenbaum, asking that the mote for £40,000 be 
decreed to be cuncelled ami held te be mull and veid, ami thet 
Eedesman and Feigenbaum be enjeined from foraclesine or aticmpting 
te foreclose a certain chattel] mortgage executed by the Sespitel 
om or about July 30, ife4, and for other relief. <navers were 
filec, and om Sarch 14, 1925, illiss Hadeeman filed a erosge-bill 
in the ebeve mentioned cauce (Ho, B-117154), praying, aseng other 
things, that the Heapitel be decreed te pay the gum due on the 
$40,060 mote, and in default that the mortgaged aroperty be sold 
under the chattel mertgage. Theresfter the Hespital filed an 
amewer to the crese-bill ef Hudenman.  ‘Ysarigus amewers snd 
replic<tions were filed, and an orcer war entered that the two 


ensee (B~117041 and B-117164) be cunsclideted ame referred to a 
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master im chancery to take proofs of the respective parties, 
make his findings of fact amd report Ais conclusions cf law te 
the court. Theresfter the master's report, tegether with the 
evidence taken before him, was filed. The mister found (inter 
glia) theequities with “illiam Hadenman and agaimet the Seapital, 
and recommended that the bill ef complaint ef the Hespitel (B-117164) 
be dismiesed, and thet the prayer of the bill of complaint ef 
Silliam Hedeamen (8-117041) fer fereclosare under his trust ceed 
and the prayer of “illiem Hidecsman, crose-cemplsinant, (3-117154) 
fer foreciosure under his chattel mertgace, be granted. 

The chanceller foeumc that there wee due and esing te 
the complainant the foliewing: “1. ‘mounts disbursed by his 
for esid <ehlend Soulevard Heoapiteal, Ime., between July 3°, 1924, 
and September 25, 1924, sa aforesaid, G17,GU00007 2. Amount of 
eeompemsation to vhich enid “illiam Hxdenmanm is entitled fer his 
services as aforesaid, $8,000.00 5. 6% interest on sale $26,000.00 
fron September 23, 1924, to Jamuary 29, 1925, 25162442 4. 75 
imterest om said 625,600.60 from Jdomusry 39th, 192%, te date of 
entry of thie deeree, $3,276.503 5. Necansary outinys, expeneca 
and disbursements advanced by said “Lliiam dsdesmean ac aforesaid » 
V3BL0753 Ge “Gliciter’s fees aw aferenald, $2,500.007 J. Mester’ gs 
fees advanced by eaid “illicm Hedeamanm, 5290.00; &. “tenegrepher's 
Charges advanced by said “illieam H:dezman herein sa sfereesid, 
$1330803 9. Guardian ad litem fees, 22605; 10. Thet there ie 
eles dwe te andd “illiam Hedeeman the costs and expemeca of these 
proceeéings.* The chanteller sustaimed the master im ali rewpestes 
gave oue. The maxter refused to allew the 2.8000 fer compensation; 
the chameellor «llewed it. © deeree of fereciosure sas entered 
amd this appeal followed. 
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The Hospital wakes twelve points ageimst the decree. 
Contentions numbered one, two, threc, seven, eight emé nime are 
predicated upon the sssumpéion that the 240,000 note emd the 
trust deed securing the same were ecxuneelied by the complainant. 

The saeter anc the chanecsller found thet ne money or other veluable 
cousiderntion was ever paid or delivered to the complainant in 
payment or satisfaction of the nete for (40,000 end thet it way still 
im full foree and effect and the preperty of the compic inant. 

‘fter a careful examination of the evidence we are of the opinion 
that any other finding would met have beem justified. I: ig clear 
that after the complainant reesived the note and trust decd in 
question the Sespiteal uncerteek a refinancing plen itnrough the fire 
of in font, sempthorn & Company (coméucted by lbert Feigenbawa, 
defendant) investnent and seeurities brokera. fhe glen of financing 
contemplated the igsuamce amd sale by the capital of 260,060 

worth of bends omé «2 certain agount of atock, amd thet the proceeds 
from the sale of the bemdw amd etoek were to be first applied in 
payment of the $46,000 mote, ani on aaguat 28, i924, the Aonpital 
executed £30 bonds fer the aggregate sum ef (406,000 end a truat 

éeed te séoure the sume, and the Chigage Title & Trwet Company 

wee mamed as truetes. in connection with the plan she services 

of the Trust Compumy were secured ami the head of che exerew de« 
parteent of the Company drew up the following “eserexn* agreement: 


*"Ghicage 
September £5, 1924 


Chiesge Title ené Trust Company: 


Eiliiem Hadesman depoeite herewith trust decd 
Gated Auguet 25, 1924, eigned by the ishland Boulevard 
Heapitsl, ince, amd conde numberes 1 to £30 inclusive, 
aecurec thereby aggregating £60,006. 


The said iisdesmanm olse deposits cancelled trust 
eceec recerded ae document Bo. S533740, amd camecelied 
nete for £40,000 secured therebye 
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Tre sbeve described tends are to be delivered 
to Albert “eigenbaum im Lota of the par value of 
$5,000 er more, upon payment io you of 809 of the 
pear value of salé bends plus accrued imterest as shown 
om stetements accomponyins eaic veyments, each 
statement being approved in writing by “illiam 
Nedecman. aid payments are to be remitted at once 
te “illiam Eaceamune 


The trust deed firet above described and release 
of trunt desd document Be. 8553740, are te be filed 
for recerd se soom se the trust deed and bends secured 
thereby haye been certified by the Chienge Title and 
Truet Compeny, Trugtee o 


Shen and if there has been paid to ‘ilifem Hscesman 
a tetel principal eum of $40,60° (Ferty theueomd aix 
hundred) the dbelance of acid payments ac made are te be 
remitted to the sahleand Deulevarc Seapiteal, Inc. 


The Ghicsge Title amc Srust Company is hereby 
relieved of amy liabilities centingent upon the title 
of the makers of ithe Sruat daec firet above described, 


if principsl sume ageregating $40,600 ere net paid 
te you on or before Yatober 30, 1924, then the balance 
of the sends then remaining im this ezerew shall be 
éslivereé to “-Liliam Hsdewsman upon demand, anc the 
Ghicage Titie and Trust Company ic relieved of 211 
diadility in so doing. 


‘jbert Feigenbeum, 


Vee Hndesman Beecived-nubjest-ia~-the-xbeve 
By J. Hedeaman Snetructieone 
wkberes-chehe- and ~ se Heh-cansaRy 


SRSE QRH R par tre cod 
° $y Wf * Coolzyo 


Eserow Eo. 52274." 


It will be noted thet the escrow was not eigned by the Hospital. 


The head of the everow department testified thet the agreement ene 


mever signed by snyone on behalf of the Hospital. 


Twe Hundred end thirty bends ef the Neepitel in the 


total azsount ef .60,500 and «a truat deed securing the seme ware 


deposited with she Trust Cempany by SeigendDaum. The complainant 


deposited with the Company the $40,000 mote amd the trust deed 


eecuring the sage, and the note amd trust deed were teen marked 


SGameelied* with the canecllation ztamp of the Company. Ne 


felcase of the trust deed was deposited with the Company by the 
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complainant. it appeeara thot the trast deed to scours the bend 
igaue for $60,000 was not in a form satisfactory te the Company 
and it refused te certify the issue. The Hospital was asked by 
it to correct the trust deed but, appsrentiy, it did nothing in 
this regard snd the bomd ieeue wos newer certified te by the 
Company. in Sevember, 19-4, the Company returned te the complainant 
his note and trust deed for £49,000 and om the advice ef the head 
of the escrow dep rtment the complainant marked om the note asi 
trust deed “Cancelled im “rrer." 16 is clear from the proof that 
the perforction asrk “Cancelleé* wes placed upom the $40,000 note 
and trust deed with the imtent thet it be given no legal effect 
wntil ithe Chiesge Title © Trust Cewpemy meade its certification. 
Thies wis a condition preeetent te the seancellation becoming effective. 
Ho boude or eteoek were solids the bemizs are et11) in the hands of 
the “rust Company; the obligation of the Hospitel te the semplainant 
remains unpaid, and umder the fects of this case it aeams idle te 
argue in an equitable procecding that the cxmeellation mark tended 
in amy way to discharge the note. 

in the Hospital's cententiens numbered five amd six it 
ie argued that “aven independ<mtly of the Begetiable Incatrument 
lew and even aside from the deliberat« cancellation of the $40,900 
note and trust deed there was a complete mowation by the ean- 
¢ellation of the 240,000 mote and trust deed and the substitution 
therefor as a form ef obligation ef the ©S0O bende and Trust deed 
securing same 5” ang thet “the snevation ef securities relessee the 
pledge of the olé security." 

ia plaintiff's brief certain exsec are cited in suppert 
of these contentions, but we find noi a single referance io the 
evidence in the cage. im the reply brief of the Hespital aome 


slight reference ig muie te the proof in support of the contentions. 
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Whether the $60,000 bonds and the trust deed sceuring them were 
éeliversd to Hadesman in discharge, payment er satiefsction of 
the obligetion of the Rospital to dadenman, waz largely a question 
ef fact. in support of its comiention the Hespital spparently 
relies upon she lengueage of the esc ow agreement and the slieged 
cancellation of the mote and trust deed by the complainant. The 
master found that there hed been mo cancellation of the [40,000 
mote and trust deed by the complainant smd that be received no 
money or ether property, paywent, discharge er eutiafaction ef the 
mote and trust deed fer $40,000. These findings were «pproved by 
‘the chanceller and we are extiefied thut they were fully warranted 
by the facts and circumctances of the ense» “hile it is tree 
that the decument recites that the eompizinant deposited with the 
Trust Company the 230 bends, a3 a matter ef fect, Feigenbaum 
deposited them.. Im the bili of complaint filed by the iospital 
it dw alleged that under the contract between Feigenbaum, doing 
business a5 Du font, Kempthorn & Company, ami the Hoesapitel, d=ted 
July 28, 1924, “it wae further wunderstecd and agreed that all 
securities te be seld should be placed with the anid -iliiam 
Hadeamen to act as transfer agent, emd that the suid acecuritier 
shoulé be properly signed for transfer to purchasers befersc celivery 
te exid transfer agent, i¢ beime wuncerstesd thet the ani “Lhext 
Feigenbaum should pay the enid tremafer agent eichty cente fer evary 
deliar's werth ef steck delivered te purehaserg." nid S111 ales 
alleges thst Feigenbaum was te have the exclusive sale of the 
seourities for ninety Gaya, anc tht if ne failed to curry ont 
his obligstions under the contract the Aaspitel Bed the right 

to eancel the came at any time sfter nincty daye. The simety 
Gays expireé Gcteber 28, 1924. The provision in the excrev 
agreement thet on or before Vctober 30, 194, the bonds rem ining 


in escrew should be delivered te the comsleainant upon demand 
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Glesrly meant, under sli ef the ciroumstanses of this ssasc, that 
they should be delivered so him wc She transfer agent of the 
Hespita}. The provision im the ¢sc:ow sgrecwmemt tact “shem and if 
there bas been ocaid te -illicem detesman «2 teoteal primeigzal avm of 
$46,606 (forty thousant six hendred collers) the balance ef aaid 
ptyments as sede sre to be remitted te the <ghinnd Beulewsrd 
Hespitel. ime.,* is clesrig incomsistemt with the theory of fact 
of the defendant that the bemds and trust deed were deliversd ts 
the compisinant im payment ef the 240,000 nete and truct ¢eed cor 
in iieu thersef ce cempiainant vould heve beep entitlec te ali of 
the preceeda realized fren the ecie of the bonds under ouch theory. 
In eédition, fr. Sengetti, the precidemt ef the Herpttal., testified 
thet the complainant wes to retein his Liem wider the 940,003) loan 
wntii the procecde of the réfinemcing ples paid eff the 40,005. 
The eserev agrecswent was net aligned oy the “oepitel saxi ih dees net 
purport te setets the exact relationships existing between the sane 
pls inet umd the Hoespiteli. Tne action of the Trust Campany - Shat 
érafted che escrow sgreomont - im returning the 240,000 mote and 
the trust deed to the complainant is e very significant circtssetanae 
in ceterminine tae sresent contention. ths deeres exgreansiz 
finds thet "neither said two mundred thirty (230) bonds ner said 
trust deed securing thea same represent amy obligation er indebied- 
mageeo of esid -shiamd Seulevard Hospital, Ine.” The intemi af the 
iespital te edligate iteeif by the trust deed and bomdis Failed when 
the Trust Compsmy refused to make ites eeriifiente ami the Sespital 
has the right tc sdtein poseeseion ef them amy time it seca Pite 
The Heapital in its fourth contention erguer that the 
sliovsnee of $5066 te the complainant aa compenectien for his 
eervices should net te augtaimed by this court, ami ix suppert 
of the contentisn the eounsgel argues that “the ellosanee of the 


$8,000 ever and xbove legal interest and interest on such [86,000 
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is elearly usuriceus, oppresvive and imequiteble.® The Hesrd of 
Girectara of the Hospital, «at a special mectimg held July 30, 

1924, passed a resolution that deslt ith the mtter ef the loan 
the dospital eas about te secure from the complainant. In the 
resolution it ise recited “that out of the prueeeds of suid loan 

of £40,000 the said “illiem liedesmen be and is Aereby authorised 
for, and on behalf of thie corporction, and in its mewe or sther- 
wise, te adjust, pay, soepromise, settle amd diechsre¢, in amy 
manner whatsoever, the existing encumoramecs, claims, liens, judge 
ments ef every kind, asture and deceription, im order to make caid 
lesen above mentioned of £40,000 a firat mortgage upon sid premises 
and for such amounts ss he sey deem desirable and proper, ari use 
the proceeds of ssid $46,050 te make gayment of aaid s«ttlementa 
amd adjustments, amd the balance ef enid $40,000 the said \llliltam 
Madeeman be ana is hereby sutherised to retain as compenssiien fer 
his services in meking euch s¢tilements end adjuctments and fer tke 
payment te the agcnts obtaining thie lean fer their services, az 
Well as fer the payment of attorney's fees in conncetion with the 
negotiating of thia loan, and cther expenses ineurred in commectien 
therewith.” The chancelior found that the complainant had render- 
eé@ the services eslied fer by Hie agreement with the Keapite) and 
thet fer his services and expenses in accordames *ith tae provisics 
ef the seid resolution he eas entitled to, as compensation, 08,01), 
thet being the difference batween $40,000 amé the emount lsid ont 
anc expended by sim for anc in behalf of the Hespitsl ani the smount 
set apart and reverved by him to imcure the payment of the cemount 
of the firat mortgage on the hoecpital when the sam satured. «Ae 
te the cleim that the ailowamee of the 96,000 was usurious, it 


wWeuld seem sufficient to say im answer thereto thet section 6, eub- 


»” ees 
Ye azceg afi ‘.eidasiayenl Sts eviceetess ow bwas Vesek | 
faiszge # cs what tga st. Fad eu 





36 tint Bfec Bab S2 oe 3 
ace edd Toe s8i7%m% siz 
ee sl a dnamhelqaes. | 


get bbne. 12 sheodexg * 


posh xextiue qwored oh ha 2d Bemae bet mebisee 3 skew 7 <at e 
“Toso 8 Saar aek oS wnalicsegxes aids 8 Meaee -® 





{se a! eet mtsei> age Sif i38 a eat ace a, 2 faniae € 
: . ea * : = : tee se ee 
egout, «eanii ,anizis 2 SeReateasss ans eins oa sommes ae ———s 


Shen oss G3 w9etG BS sSE NGL SIGS? ans eter amet o tayo Te 








soulassZ oboe engy Rape eee $25 sit. 8 8,029. te aa 22 4em & 





sou Bia etegese S85 shdoxtess sa88 Qa% $a se Siem gee 
Se ae % ones 


simessitger bes 2 te tie a 8 Sea oF: 





meliit’ shea off O80,be2 Sinz te a sel oat & S82 « 









96% sels eumsgaws ca Sleds ad best Bee aes eune at ‘ann, a aK 
wad i092 hme edge! <wihn Bite ateomelé$sé shes gttisics al ecobysse of. Be 
as ,etoivaes “ied? Tol sees al? gaint side ef 


sig utia nok 2 90Rueo i seer 6 "yeast an, te. Gres 


usiwer Bad ieani. shane sas segs eng dotbsenade. ~~“ 


bars: fagdasai acs Asie 3 MSSips old. Ye see pastes | sant 7 3 
mhaiwong ods diiz sexasicoes 2. BSBESQES Soe nensyies. us. xe tong, 
e000e@? ameiiwamegmos ce .o% aeititas one. ot selsakeues — Pe 

Smo biel daseome edi bin Bi, 09g avewiog eusozs TRS 82 gated dead 

semtume odd fre Ladiced! adi to Minted wh bee 302 aA ot — ~ n 


Saugms eis to tasergeg eds Sth 2k OS Sis yt de 





OA -ROmveem aeies ald storw Ls2icoet ae sn opepdres sent ne te 
éh ,exetaoay sav 00,85 ant 2¢ someweiia at jal? siete 


-dap 29 aolénce, sate ecenadd. owes ah wee. ed tmeks te Se & 








section 7, of the Jeneral -erperstion act, iu Teree July i, 1912, 
provides as follews: ‘Sack eorperstion erganised wider thie act 
shall, subject to the ecanditions and limitations preseribed by this 
’ot, bave the following powers, rights, anc privileges: (7) Ze 
borrow money at such rate of interest as the eergeration may dctermine 
without regaré to or reetrictions under amy usury law of thia “tate, 
end to mertgege or plecge ite property, beth real ané persomal, te 
gecure the peyment thereof." The master recognised the foeree of the 
etatute but refused te allow the $2000 om the growadse “that the 
Complainant in a court of ejuity ast de equity te obtain euity, and 
that the complainant wane net entitled te the 28000." The chancellor 
Ginagre<eé with the maictex in this respect, and «fter a very cereful 
eonsidersiien of the question we have reached the conclusion that the 
@hanecller was justified im nize ruling. Theres is me claim that fraud 
wae practiced upon the Aeapite] and it geslt at arm’a lensth with the 
eomplainant, ami by the agreement 1% made vith him, enterad inte 
pursuant to the vr eeclution of ite beard of Gireectere unenimousiy 
passed, agree: te pay him the ¢8,000 as compenention fer hie services. 
The compleinant performed his part ef the contract cmi ee ¢emmet 
say that the sgreement, in view of sll of the cireumstamcee im this 
oae¢, Yas GH uncongcioneble or oppressive ome. 4% the time the 
revclutien wae gassed 1) of the directors seemed te consider the 
agrecment in question sm advamtageeus ome to the Hespitel. The 
reeord ehovs that curing ite €ealings with the complainant the 
Hoepital nad se ite legel sdviser an experienes: and able attorney. 
By contention numbered eievem the defendant argues that 
the complainant failed to take wp the £15,000 trust deed outstanding 
om the property snd thet the takimes ap ef this lien was a comdiiticn 
precedent te his tight to recerer om the note im queetian. As te 
this contention the mister end the chanceller both found that the 


$15,005 mortgage had met matured anc that the helder of the same 
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refused te accept payment of the amount owing thereonj that the 
complainant endeaverec io pay off the amount of said sortgage and 
that he, with the knowledge and consemt of the Sospital and to 
imsure the payment of the amount of the seid mortgage when the same 
matared, sét sport amc regerved 215,900 of the smount loaned by the 
complainant to the Hospital. ¢ think the findimg justified the 
proof. 

im the Hospital's coutention mumbered twelve it is argued 
that the physical and undisputecé facts in the oses suctein the 
theory of fact of the Sospital that the £40,000 lean wae a temporary 
oné and that the note securing the same was te be caneciled upon the 
delivery ef the 23 bonds ami she trust deed securing the same. 
WRat we have aerctofere e2id in passing upon other contentions of 
the Nespitel c¢ispoeses of this contention, amd adversely te the 
Hoepital. 

afvezr a petiemt somsiceration of the many poimta raised 
wy the defendant in this exnse, ee are sutiefied that the deeree of 
the CireuLi Court shoald se and it is affirmed. 


SPF IRE Se 


Bernes, =. Js, amd Gridley, Jj.» concurs 
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de Ge SHITE, 


Plaintiff - Appellee, APPRAL FROM MUNICIPAL 


tt res Mitt 


Ve GOURT OF GHIGAGO. 
MORRIS SIMON, 
Defendant «- Appelient. 
WR. JUSTICE SCANLAN DELIVERAD THER OPINION OF {THE CouURT, 


The plaintiff, J. G» Smith, brought evit in the 
Municipal Court in a fourth class ease againmet the defendant, 
Morrie Simon, to recover $450 ay real estate comeiscions. 
There wag a trinl before the court with a jury, and a verdict 
was returned in favor of the plaintiff im the eum ef 2450; 
jucgment wae entered on the verdict, and thie appesl followed, 

The defendant centends that the verdict and judgment 
are manifestly against the weight of the evidemnee, and after a 
very careful examination of the réecerd we are eatisfied that 
this contention is meritorious. “hen the svorm pleadings srt 
the decumentary evidence sre considered with the oral testimony, 
the verdict ef the jury cannot be justified. 

The judgment of the Municipal Court sheuld be and 
it is reversed and the enuse ia remendeds 


REVEROSD AND REMADE s 


Barnes, Po Jes and Gridley, Je» concurs 
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DUR ARD-MeRRIL-HORBER COMPANY, 
a corporation, 
APPEAL FROM MUNICIPAL dover 


OF CHIGAse. 


Appellant, 
Ve 
WAX AVBIGENBAUM, 


accel eas Nias Rat Mase Res Rt Rast 


Appellee. 
MRs TUSTICN SCARLAN DELIVAAND THE OPIRIGN OF THE court, 


The appellent, lwrand-MeWecil-Horner Company, sued 
Max 2weigembaum, the appeliee, im the Kunieipsl Veurt ef Uhienge, 
in assumpeit, alleging that the appellee was indebted to the 
appellant on a balance due upom am open account for merchandise, 
im the sum of 9972.35. The appellee sdmitted receiving from the 
appellant merchandise to the amount of $972.33, but elaimed that 
he bad paid the appeliant 71000 on the aegowst amd that the 
appellant wee indebted to sim im the gum of O27.41, fer which 
amount the appelies filed hia set-off. The spomlinnt admitted 
the receipt ef the ©1000 but claimed thet 1% was pald om a 
different acesunt. 

The case was tried before the court and a jury, and a 
verciet was returned in favor of the appellee on Kis set-off, and 
asseseing his dummges im the sum of $57.61. Judgment wae entered 
om the verdict and this appeal followed. 

The appellant contends thet the verdict is against the 
weight of the evidence. 4 jury in «a former trisl elao found 
the issues against the appeliamt. “¢ have vary curefuliy 
considered ali the evicenee im thia ecuse and we are antiafied 
that we cammot find thet the present verdict is manifestiy 
ageimat the weight of the evidence. 
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The folioving imatruction offered by the appellant 
wan marked "refused" by the court and the apyeliant contends 
that the court erred in net giving the seme to the jury: 


“fhe court inetructe the jury that it is incumbent 
upon the defendant, <cwelgenbaum, te prove by «a pre- 
ponderanee or a grester weight of the ¢videnes, thet 
he paid te the plaintiff the _ of ig ote to “ nena 
feos gat a tera + Secoun & ond unis eee aes r iz eee 

t the ge wadant “’ pa 
moneys ne ae Giants itt on the said seqount, then they 
are inetracted to find the isewes for the claintiffr.” 
iItelies ours.) 


it is clear that thie inetrauction required of the defendant a 






stronger degree ef proef than the law demanda. Instruct dome 
eontainine the same vice ae the prememt onc Anve been so 
frequently conmicemed that it is wineceagary to refer te the 
authorities becring upon the questiane 

The judgment of the Municipal Court ef Chiesge is 


affirmed. 
APY TMS De 
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WILLIAM KILLER, 
Appellee, APPSAL PROM BUNT TP aL, 
Ve } OGUNT OF CHICAGO. 
MILO Be FREWGH, } 
Appellant. 


MR, JUSTICE SCANLAN LELIVERLD THA OPINION OF THE COURT, 


The appellee, *ilifom Killer (hereinafter called the 
plaintiff), a physician ami eurgeon, sued the appellant, Mile 
3. French (hereinafter eslied the defendant), im the “unicipal 
Court of Caleage, for 2405 for profeecional eerviess thet the 
plaintiz?® renmderea te sembexe of the family of the defendant. 
The plaintiff, in the statement of claim, mace a tofal charge of 
$666 for services and credited the defendant with a payment of 
$150 om account. The 2ele dufence interpoaed by “he cefandent 
in hia ef{fiduvit ef merite wae "thet all ef thy eervices performed 
ey the plaimtif? for the defumiemt wore not of « Teir, ressonchle 
Value to exeved tie sum of 7150 and that defendant has vaid te the 
Pladwtiff Une cum ef C155, amd that the dofendent is sat indebted 
to the plaintiff? in any sum whatsoever.” 

it would appear from the recerd in this ense that this 
ie the second trinl of the enuse, In tke firet the jury Pound fer 
the pluimtiff and aupersed the duemages at $400, ana Jucgmunt was 
entered for th«t amount. Thereafter tua defendant moved the court 
to Vaeate and set aside the Jeigaont «md thet motien ree grented 
end a new trial awarded. im the second trial the jury seseaced 
the plaintiff's dsmages at (275. Judguent wee entered on the ver- 
diet ond thie appeal followed. The giaintiff kae not fihed 5 
brief in this court. 
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It wild be noted thee the defendant im mie affidavit 
of merite preclicaily conseded that ihe servieen rendered by 
the pleimtiff to members wi his fomlly were worth $190. “e 
have examined with cars the record lu tales case and we exe 
estiefied that the proot elesriy anows that the pleintirf 
rendered impertent services te the sembers af tae Femiiy ef 
She defonicmt ond thes the emount awarded him by the fury is 
amply warranted by the evidence. In feet, we think thet the 
proof would Asve justified a finding fer the plaintiff in a 
larger smount, ami in view ef the eheracter of the services 
remdiere. Lae aefenuant and the very moderate amount of the 
sucgeicnl, 2¢ are unabie te aee any just reasen fer the present 
appsale 

the defendant compluine that the court erred in its 
Yulings ia respect te the sadmiasion of certain evidence, out in 
eux view of the case lt is entirely wmecessary to refer apecifi- 
Cally is these Fulimgs for the ressom that the verciet is amply 
SUabRined oy competent evidceaee and # verdiet for a legser amount 
woule nos be justified. 

The jucgaent of the Municipal Court of Ghicsgs is 
affirmed. 
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Barmes, ©. Jey and Gridley, de, venour. 
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MAX BARKIM, — 
{Plaintiff} Appellee, APPBAL PROM BUNICIPAL 


Rat a cael 


We GQURT OF CHICAGO. 
Feo Je AUTOPAADT, 
(Defendant) Appellant. 
BRe JUCTICR SCARLAW GALIVARRG PRR OPINION OY THE GOT. 


Max Barkin, appellee, hereinafter eslled the plaintiff, 
filed a complaint in forcible detainer, in the Municipal Court 
ef Chiesgo, agsimat J. J» Gutetaadt, appellant, hereinafter 
Called the éefendsaut. On the trial a verdict was returned in 
favor of the plaintiff, judgment wis entered, and this appeal 
followed. 

The plaintiff claimed right of possession te the 
apertment in question - looted om the second floeer of the 
building knowm as 3965 Vest sdome treet, Ghiesgo ~ under a 
written lenee from Paule Fagam and Saquel Fagan to the plaintiff 
for # term beginning Oetober 1, 1926, and ending Jeptember 3°, 
1927. The defendant claimed the right of possession of the 
apartment under a written lease from sbreham Rootberg; this 
lease is dated March 22, 1926, and is for o term beginning ‘pril 
1, 1926, and ending Nareh 31, 1927. 

It appears thet Abraham Nootberg was at one time the 
owner of the building in whieh the apartment ia leested. in 
1923 Semuel Fagen et al. filed a chancery suit in the Circuit 
Court of Cock County ageinet Kestberg et ales the object of the 
bili, one for specific performances, waa to compel Hootbkerg amd 
others to convey to the compiainants the premisee im which the 
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apartment is leceted. Ths somplcinants were the samo pergons 
who leased the apnrtment to the plaintiff, liax Barkin, and the 
esid Routberg is the person who madé¢ the leage to the defendant, 
Je Je Gutsteadt. Om July 2, 1926, 4 deeres wen entered finding 
the equities with the complainants and directing Seotberg and 
others to convey the real estate in question to Samuel Fagan and 
Yaule Pagan, said conveyance to be dated am of May 1, 1925, anc 
Reotberg and hie wife, im obedience to the deeree, conveyed the 
premises to comme] Pagen and *oula Tagan by theiy warranty deed 
Gated May 1, 1923. 

The defendant firet contends that it was errer te admit 
in evidence the record in the case of Fagan v+ Rectherg. The 
defendant claimed tke right of posacssion of the spxertment uncer a 
lease from hectberg datad HKareh 22, 1926, amd af thig lease woe 
made at a time when the chancery ewit eae pendime the ¢«fendant 
aecepted the lense subject to the righte of the parties to the 
chancery proceccings, ae the eume might be finally determined in 
that litigation. (lsvidson v. Yimgeldine, 295 ille 467, S7L-372y 
Yates vs Smith, 11 Ills Apps 480, 4605 Arechtendorf v. Kohm #t ales 
72 lll. Apps 228, 231.) Hany other suthoritios se the acme «ffeet 
might be cited but the rule stated io se firmly established that 
further references are unnecesecry. The reeerd im tne chancery 
@ase was competent evidence besring upom e very spterisi question 
is the Goate 

the éofendant mext contends thet in any event he wae 
holding over under « void lease and thet he beoume a tenant from 
month to month and as steh was tniitled to sixty dayr notice under 
Geese 6, CHape 8, Ill.» eve i‘tatubess that there never wae any 


written soetice served on him befere the comsencement of the 
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prenent procvesdingz, ané tne vrerdict amt fitignent shawld therefore 
huve boom in Bia farore 

Sestion 12 of the ssue ahagter reads as fellevs3 "The 
tha tensmoy fa far a certain period, ani the form expires by the 
terms of the lease, the $enant is them vound t¢ sunronder Poesssaeion, 
ana na motice to quit ar comand of peaseasien is necessary.” Ia 
Behrasher as oh» vo Go & Re Re Ms Coes ALS Thbe 340, 349 She sours 
holds that where pramiaga are ocouplad under « leaee for . fixed Sime 
@ temant is Sound te eurrender possession at the end of the term withe- 
out omy notices te quit or demand of ponseasion. To the aame effect is 
Go & Ste Le Re Re Co. 9s Wiggins Ferry Go., 82 Il. 230, 2453. The 
Pleintitf introduced proef that after the entry of the deerea in 
the Ciroult Court the fsagana entered inte aa oral lease with the 
defendant for the sonthe of duly, Aucuct and Jeptember., 1026; that 
the defendant agreed to surrender posstscion of the apartment on 
September 20, 1924, anc that he sald rems te the Fagans for the 
prawiees fer the said three monthe wider the oral lease. The 
defanivms testified th«t he ¢44 29% make a now lease with the 
Fagane and that ae 44d no% agves to ysante tho premises on September 
30, 1926, end tent the Fesaus, after the dsores, accepted fraw 44a 
the guns seathiy rental as he head Sheretefere Yeon varying te 
Reotherg, and ke centemia thot Sy their sentuct She Pagans simitted 
the validity af the defendant's isage and secopted the defendant 
ae a tenent im poseseqsien. Te have carefully examine’ the evi- 
denes in respset te this branch of the oxse and we are satha?iod 
thet the jury were justified in finding that after the degree the 
defendant entered inte an oral lease with ths Fagans for the term 
ef three months amd that he agreed te surrender poaséssien of the 
premiats om Soptembes 35, a92¢. That lease being for « definite 
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period, the defendant's comtention thst he was entitled te 
notice before the commencement of the suit, is witheut 


merite 
The pleintaf?, Barkin, ves entitled te the 


possession of the premises Cetober 1, 1926, ami the judgeaent 


ef the Munidipal Court of Chicago is affirmed. 
APYIREED. 
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DERKTS J, BOAM, BeLtlaff of the 
Wunigipal Court of chicago, 


Pleintiff in error, 
ERROR TO 
v QOUNTY COURT, 


GOOR Goi TY. 
FRED F, LUDRE and JACOB RISO NAA, 


befendnta in Krrer, 
Opinion filed Jan. 18, 1928, 


Se Ret Rime nce Se! Tene pee Mig Mel ee 


WR, PRACKODING JUSTIOS TAYLOR delivered the opinion 


of the ouurt, 


This is a writ of error by Dennis G. Sgem, Bsiliff 
of the Municipal court, plaintiff, to review an order of the 
Gounty Gourt eof Gack Seunty, which waa entered Sareh 36, 1985 
in fover ef Fred F, imdke ant Jeacotd L. Risewean, defendants e 
vaosting and setting aside an orierentered July 22, 1924, which 
latter order was entered on the ground that the judgment in > 
the original oase hed not bean paid or satisfied, and which 
ordered a eatisfaction piage which had been filed on June 12, 
1924, stricken from the files, and the record of the satige 


faotion of anid judguent set aside and vacated, 


On September 2, 1919, Fred F. Ludke began a 
replevin guit in the tynicipal Court against Gree, Buehihausen 
for © one~ton sotor truck. m thet cause, on September 3, 1915, 
& replevin bond was executed by Fred F. Ludke and Jacob L, 
Aiseman, to Egan, bailiff, in the venal sum of $600.00. On 


October 165, 1019, judgaent waseentered in the revlevin suit 
in favor of the defendant, thereimand a writ of retorno 


habendo ordersd isewed for the return ef the property. 
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Subsequently, suit wae brought by Bg, Bailiff, 
for the nee of Chas, uehlhausen, on the replevin bend, 
aginst Ludke, prineipal, and Riseewen, surety, end on 


Karoh 4, 1931, ® judgment recovered in the sus of BOO, 0f- 


On May #4, 19234, an entry in the records of the 
court to the effect that the judgment wes satisfied, was 
ordered expunged and a certain satisfaction pieee wag order 
ed stricken from the files, 


Om duly 18, 1924, the attorneys for the defendants, 
representing to the Chief Deputy Beiliff of the “ynicipeal 
Ggurt thet the Judgment had been paid and axntiesfied, pereuaded 
him to exeoute the satisfaction piece theretofore signed by 
tuehlhausen, and on July #2, 1984, the court, after a hearing, 
found the judgment had not been paid or satiefied, and ordered 
that the eatisfaotion plese filed on June 12, 1924, be stricken 
from the files, ond that the record of the satisfsation of the 


judgnent be set aside and vacated, 


Although thet was o finsl and apoealable order, yet 
the court, aubsequently, in Yarch, 19295, entertained a votion 
to set aside and veoste the order of July @%, 1924, and, after 
an @laborete hearing, im the oowrae of shich auch teetimony 
was taken and many exhibite introduced in evidence, on ‘karch 
36, 1925, entered an erier setting aside and vacating the 


order of July oR, 1984, 


The recerd shawn that the plaintiff preserved Sis 
Fights by objecting, before the taking of any evidence, to the 
action of the court; snd by wanting » motion, efter the hearing 


of the defendont's evidence, to deny the rejief sought, and 
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by making a similar motion ot the close of ail the evidenor, 


We have not been furnished with a brief by the 
defen ants, 


In our judgaent, there are two specific reaseng 
why the judgnent of the trial judge aust be considered to be 
erron¢ous, in the first place, the record shores that the order 
of July 28, 1084 was « finel and appealeble order; and, in 
the second solace, the defenianta were guilty of laches in 
permitting apyroxiaately eight terns of court te Latervene 
before making their sotion end showing ne suffielent reason 


for such extended delay. 


The bill of excepticne, which gonstitutes pert of 
the record of the onee in thie court, and severe one hundred 
pages, practic:lly all of the testimony of 211 the witnesses, 
ie nei in typerritten or conventional print, but ie in the 
form of photostatiec copies of typewritten pages. The hundrad 
pages of photestatic copies have a dark, sisent black, backe 
ground, and the letters purport to be white, although they 
are generally indietinet, snd ineapable of being read with= 
out coneidersble difficulty. Photostatio copies of type= 
written pegesa of testimony are not satisfactory; they entail 
auch unnecessary lebor on the part of the court, and should 


not be used in making up « record for this court, trend cka 
Ve Prudential Ins. Co. , 236 li. Avy. 357, 365. 


Being of the opinion that the tricl judge erred 





in entering the order of March 36, 1935, the order will be 
reversed and the ouuge reese oiled with direotions to the Tounty 


Court that it be exounged 
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JOHN A. NORRIS, 
Appellee, 
‘ &PPECAL PROM 
We i MUSZOLP4L GOURT 
OF Gergaae, 
TUTHILL BUXLSING MATERIAL 
COMPANY, ® corporation, 
Appellant, } 


Opinion filed Jan, 18, 1928, 


MR. PREGTOIEG JUSTIG® TAYLOS delivered the 


Opinion of the @ourt, 


This te an appeal by the defendant, Tuthill 
Suilding Naterial company, a corporation, from a judg~ 
ment in the iunicipsl Gourt, in faver of the plaintiff, 
John 4. Horria, in the sum of $655.76, for damages to 
the plaintiff's autesobile,. 


Although in the brief forthe defeniunat, it 
tea stated thet the only pointe relied upon for & reverend 
of the judgwent are the failure of the trial judge te 
give & peremptory instruction to the jury te find the 
iesues for the defendant, and the admission of improper 
teestinony, the only point argued ie whether the trial 
judge erred in adwitting ieproper testimony, 2 shall, 


therefore, aonaider that roint only. 


fhe evidence showa, substantially, the fol lowing: 
that on Cetober 3, 1924, the wlaintiff’, in cowpany with his 
wife, wee driving 2 Suick automobile nert! on slated atreet, 
& north and south etreet, behind & large sixe-rheel truck, 


loaded with oriek; that the plaintiff blew hia horr and 
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started te go around on tac left side of the truck; that 
the truck atthat time began going terards the left, ond, 
90, &8 the plaintiff drove, erowded hin finaliy inte the 
aiteh on the left side of the conerete round; that when the 
Plaintiff and hie automobile got even with where the driver 
of the truck wao sitting, the driver of the truck had both 
arme over the vheel, ae though he were asleep; that there 
wae n@ treffie coming in the opvesite direction; thet a1 
the time that he, the plaintiff, wae driving past the truck 
he blew bie horny that at the ooint im cuestion, Halsted 
atreet was wide enough for sutemoebiles to pess esch otheF 
going north and south; that when Hie sutomebile finally 
stopped, it waa in the diteh, on the left side of the road, 
and dasaged, 


Ne evidence wns introduced on Febal? of the 
defeninnt. 


The plaintiff introduced evidence showing that 
the repaira of the automobile eeet £505.75, sid that he 
had paid $160.00 for necessery autemobile hire during the 
period within which Kis automobile wes being repaired, 


‘Plaintif? also offered evicence to ghoe that the 
truck in question belonged to the defendont, “m deptenber 
ae, 1926, the plaintiff served a written notice on the defend- 
ant to sroduce at the trini, *all bilia of eale, chattel 
mortgages, certificates of Secretary of tate concerning 
atate lieenss, contracts, lessee, and any and si). records 
which the defendant any cosseee which say tend to show that 


the defeniant eorportion owned, operate) ef allowed te be 
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operated, the sutomebile truck which maw involved in an 
acegident with the automobile of the pimintiff, on or ebout 
the second day of Oetober, 1984. The notice further recited 
that in the event of the feilure of the defendant to produce 
gueh papers, he would offer in evidence aeeoondary proof of 
ownership, operation or versission to operate the autouohile 
truck, by or on behsif of defendant, At the trinl, in rene 
pouse to thet notice, the defeniont preduced nothing. The 
Pinintiff, on the subjset of ewnership by the defendant, 
offered in evidence Gertificate No. 29401 of the seoretary 
ef State, the application for the registration of « woter 
truck by the "Tuthili Baijding wateriel Gompany.* fhe cere 
tifieate of the Secretary of State recites thet the endorse- 
ment on the application shows thet truck license fo, 46712 
wae assigned to the Tuthill Huilding Waterial company, Its 
admiagion wes objected to on behalf of the defenaont, out 
the triel judge overruled the objection, and s¢ermitted its 
admiseion, Thet, we think, was & correct ruling, The 
defendant hod been fairly notified in writing te praduece 
thet very certificate of the Secretary of State, ao well ag 
any other papers ani records, and hed seen Tit not only nat 
to produce any papers, bit set to offer any evidence whaterar, 
guburban B. Ff. Go. Ve Belkviil, Adme,, 195 111, 535, 528; 
Harenont, wolfson, Gohen & Go, v. Sohwarrechild & Suleberger 9 
194 Ill, app. 619. 


The plaintiff teatified thet his wits, whe wis vith 
him at the tiae of the coliigion, tock down the License sumber; 


that he could do nothing but read the first three figures, eich 
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were 467, The record shores that the pluintiff eas shown 

a& paper nanrked, "Plaintiff's ixhibit 6," smd was asked te 
refresh his reqolleotion in reference to the license muiaber 
of the\¢ruck, He thon Gnawered that it wae the same number 
aa the other, acaning, epperently, the same number ae the 
one on the truck, Which wae 46715, Yhe exhibite are not 
enumerated in the index of the obstruct, ond «« have not 
been able to find the doeusent referred? to in the record. 
However, the teetiaony of the olaintiff is there, end ve 
think, having in mind the notiee served usen the defendant, 
that hie evidence ani the cartifieste were not only competent, 
but sufficient. Gounesl urges further that there is 2 
slight difference in the suse of the defendwnt and the nase 
in the certifiente of the veerstary of Stnte, That differ 
ence, however, we think if imeubsatentiol, 


Finding no errer in the reaord, the judgnent is 


affiracd, 
BYP LEE Oe 


HOLGOM AND BILSON, JJ, WNGER 
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BROADVIRW BUILDING CORPORATION, ) 
) 
Appellea, ) 
APPEAL FROW 
¥. SUBIOIPA corre 
OF NiTcAae, 


MORRIS ZHRLICH, 
Apoe liant, 


Opinion filed Jan. 18, 1928, 


MK. PRESTOLRG JUSTICR TAYLON delivered the 


opinion of the court, 


Thie is an appeal from an order overruling 2 
motion of the defendant, Ehrlich, te vacate a judgnent 
by confersion upon a lease, fhe petition of the defend- 
ant upon whieh the setion to veeate was based is subetan- 


tially ag follows: 


that the plaiatif? obtained judgment by confession 
on the lease for $300,006 for the December rent; 


thet on July 39, 1926, he, the defendent, entered 
into a written lessee #ith the plaintiff by which 


*the plaintiff Leaeaed und demised to the defendant 

the dining room lootted at the south end of the Broad- 
View Hotel, 5540 hyde Park Boulevard, Ghicrgo, Iylincia, 
and the appurtenances, to be use? for a resteurant to be 
conducted in exid hotel; and said defendant did then 
end there take possession thereof; that prier to the 
making of said lease, the ssid presises hed been used 
for restaurant purposes, equivped ith telephone ser- 
vice to the rooms of the guests of the hotel; the 

tise of lavatory facilities in seid tetel, end the 

use of & room on the main floor of said sotel commonly 
used for banquet purposes; that at the time of the 
making of the lease herein, it wne then and there 
intended and agreed by and between the parties “horee 
to that the said telenhene service, lavatery facilitica, 
and the said reom for banquet purposes wee and conati-~ 
tuted a part of the demised premises and ap urtenances, 
that at the time of the waking of said lease, the said 
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leseor did then and there deliver to the lessee 

the keys for the aaid room then and there used 

for banquet purposes and ths lessee did thereafter 

enjoy the use of the telephone service with the 

guests of said hotel, together with the useoof 

levatery facilities for himeelf, ewpleyees and 

guests, end did continue to use the said banquet 

reom a8 contemplated in said Leawse,* 

The petition stated further, that on Septesber 1, 

1936, the Lesser eeused the telephone service, ag xbove 
mentioned, to be removed, ond, on November 15, 1946, snueed 
the door of the lavatory to be equipped with a look ar coin 
device, and, on December 5, 1926, caused the locks on the 
doore of the banquet room to be chenged, thus depriving the 
lessee of acceas therste; that he hae been deprived of the 
foregoing appurtenances since the pertioular tises mentioned 
above, and without his consent; thet from tise to tiee he 
requested of the leagor that he, the defenctant, be given use 
ef the above mentioned appurtenances, ut the Lessor failed 
to acquiesce; that the acts of the lescor constitute, in law, 
an agtual eviction; that the deprivation of the use eid enjoye 
ment of the premises demieed, has greatly injured him, the 
defeniant, and eaueed him considerable damage; that by reasen 
of the fsets set forth, he is not liable to the Lesser for any 


rent uncer end py virtue of the terme of the lense aued upon, 


On January 7, 1927, the motion of the defendent ft 


VRORETS wae denied, fhis anpesl ie from that order, 


In our opinion, the judgment of the trial judge 
wag dhvrieh. Aa urged in the argument of oaineel for the 
plaintiff, if the contentions of the cefendant were sound, 
it. would permit him to retain the full possession of 211 the 
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ae Thee 
premises defined in the Lease without eny payment of rent, 


Further, ea to the sartieular eetters of fart 
of which complaint is made by the defendant, we de not think 
that any, or all of them together, constitute « defense of 
plaintiff's ol~eim for rent, it will be observed that the 
representations concerning the renoval of the telephone 
pertained to matters thet transpired over three sonthe ‘before 
the judguent was entered, and that the defendant had net seen 
fit to move cut, but still reteined possession of the premises, 
and vaid the rent for the months of October ond sevember, 
Ags to the representations that on ovember 15, 1926, the 
Plaintiff eaused the door of the lavatery te be eauinoped 
with @ iock er coin device; that change may have been an 
improvement and for mutually edventageous purposes, An te 
the representations concerning the uee of the ronm on the 
main floor of the hotel commonly used for banquet ourpossa, 
and concerning which the defendant says in his vebition thet 


on Secember 3, 1926, the vlaintiff eaused the looks on the 


thereto; we do not think they are eateriol., me claim of 
the defendsat that the room in snestion was an appurtensnce 
of the preuises which were demised is not shown by the facts 
aet up. Fuchs v. Far Kor Amusement Go., 836 LL1. App. 487) 
Gluett v. Sheppard, 141 iil. 636. 


Gonwidering the terms of the lense, the nature of 
the premises and the uses conteavlated, and that the defer ant 
remained in possession, in our juigment the harges mace by 


the defeniant in his petition did not justify the setting aside 
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Se od 
or the vaonting of the order of January 7, 1927, 


The orcer and judgwent of the trial court are 
af firmed, 
AP PURME bs 


HOLDOM ARD WILSON, JJ. CONUUR. 
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ARTHUR DAVIS, for use of J. ¢. HUNT, ) 
doing business a@ GHIGCAGO PHOWOGRAPH 
MANUFACTURING GOQ., 
Appellees, 
APPEAL FROM 
Ve 
MUNICIPAL Go RT 


WHITE WAY RET WASH LAUNDRY, IN9., OF OHTGAGO. 
& oorporation, 


Appellant. 


Opinion filed Jan, 18, 1928, 


WR. PRELIDING JUBTIGN TAYLOR delivered the opinion 
of the aourt. 


The plaintiff, arthur Davie, for use of J, & Hunt, 
doing bDusinese as Chicngo Phonegreph wig. So., braveht suit 
in the unicipal court agninst the defendant, White way wet 
Yash Laundry, 2 corporation, and on Auguet 31, 1986, obtained 
& judguent in the sum of $160, 95, 


On gentember 28, 1926, the defendant moved the 
court to vaente the juigeent, ghd filed an affidavit in support 
of its wotion, The affidavit, meade by one Gerstein, freaident 
of the defendant company, set up substantislly the following; 


*that on the 28th day of Auguet, 1956, he res 
served with a statement of elaim and summene in 

the above entitled matter; that he immediately 

took the aatter up with Arthur Davis, the nominal 
plaintiff hereinabove mentioned, who said he would 
take care of the setter beceuse of the fact that 

it involved « certain alleged purchase that he 

made of J.0, Hunt, the benvficial plaintiff herein, 
and promised that he vould straighten out the matter 


“thet in reliance of siid promise on the part of the 
seid arthur Gavies, that he would straiphten out the 
matter with the gnid J, &. Hunt, he delivered the 
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Statenent of Glaim and the sumsons to the said 
Arthur Devie, and that he made inquiry of the 
seid arthur Oavie the following day if the mat- 
ter has been attended te end that said Arthur 
Oevis hed informed this effiant that he had 
settled his controversy with the said J. Ge. Hunt, 
&nd that i¢ wes not necessary for the asfendent 
to bother or worry about the ose any further; 
that in reliance of such representations ems ce 

by the said Arthur davis, the said defendent 

did not pay sny further attention to the said 
case, figuring at the tine that the suit #ould 
be dismissed on the motion of the vlaintiff on the 
return day thereof; 


*that on September 25, 1936, the said defende 
ant made an application for s loan from the *teek 
Yards National fank and thet one of the officers 
of said benk informed this effiant that there was 
@ judguent entered against the defendant in the 
sum of $160.95, by default; that this affiant im- 
mediately conferred with William Fel dean, attorney 
for the defendant, and informed him of the facte 
pertaining to eaid GEUSE; 


"that at no time did the defendant ever receive 
& notice ef the assignuent of wages, if any, as 
elleged in the plaintiff's Statexzent of Sleim, and 
in partioular that this defendant did net on or about 
May @5th, 1936, receive the ordinary and customary 
notice ef assignment and did not receive any paper, 
writing, document, notice of asgigmeent from the 
said J. 0 Kunt, whatsoever; 

“that the said defendst did not heave in hie 
employ the said Arthur Devie on June 11, 1925, bes 
states the fact to be thet the said arthur Devise 
first was employed by the said defendant on or about 
April 1, 1926; 


‘that the seid defendant is.act indebted to the 
said plaintiff in the sum of $160.96, or any part 
thereof,” . 

_it ia contended for the defeniant thet the statement 
of claim was insufficient. “e heve held that in a 4th olaws 
case such as thie, it is only necessary to atate enough fasts 
to inform the defendant of the nature of the plaintiff's 
gause of action, such facte ag will enlighten him te such 
an extent that he may know enouck to reslige what aotua lly 


is the gravamen. of the claim which is sede, 
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This court said in NoGlumn v. Gillespie, 237 111. 
App. 400, 


"So, it will be seen, that the histery of this 
subject shows the Supreme Court has considered, with 
great care, the important question of pleading in 
fourth-olass cases in the municipel ceurt, and, from 
an early inclination, as spown in the Gillman case, 
supre, towards the rigorous requiresents of common= 
Law plesding, thet the statement of claim should 
state a onuse of action, hae reached the conclusion 
that all that should be required in such cases is 4 
statement of sufficient facts reasonably to inform 
the defendant of the claim auminst him, and that it 
is not necessary to stitute aufficient facts to make 
out a cause of action,” 


Bearing the foregoing in mind, it in quite obvious that the 
atatement of claim, here, contained auple facte te inform 


the cefenimt quite fully as to the nature of the plaintiff's 


cause of setion, 


The suit was not brought in the name of the asmignes, 
and so does not fall within Seotion 18 of the Practise Act. 


Surface v. Chicago, iWilwauk ee 
tll. App. 261. 





It is contended further that the petition ateated 
sufficient reseons for setting agide or vacating the judgment. 
Gouneel fer the defendnnt, however, sdwit “that they did not 
use ordinary diligence, beesuse if they had they would not 
have entrusted the papers unto the assigner, and would have 
delivered the statement of claim and the sumsons to their 
attorney,* Yhat ia a very frank and commendable etatemcnt, 
but it demonstrates that the facte alleged, to justify the 
granting of ite motion were incufficient, 


In our judgment, therefore, the ruling of the trial 


judge was correct. fhe judguent will be affirsed, 
HOLQOM 4N5 WILSON, Jd, GORGDR. AFFIRMED. 
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HARPER F. GARROLL, } 
Seiten: | 
) APPEAL From 
Ve GIROUIT OOURT, 
) OOGK GOoUstyY, 
ALEXANDER BISWO, ET AL, ) 
sanitteng. | 


Opinion filed Jan, 18, 1926, 


SH. PRESTOLRG JUSTICE TAYLOR delivered the 
Opinion of the court. 


On January 88, 1927, the complainant, Herper 
5. Garroll, filed*a bill of complaint in the Gireuit Seurt 


against the defendent Alexander Bisno, and others, seeking, 


among other things, to ¢stablish a trust in certain personal 


property. 


On Wareh 12, 1987, the defendants, Alexander 


Bigno and Winifred Saleman, filed a joint and several demarrer 


to the bili of complaint, setting up, smong other things, 
that the bill of complaint did not etate a cause of action, 


fhe complainant flled a veplication; and, on April 21, 1927, 


the Chancellor entored an order sustaining the demurrer te 
the bill of complaint, and dismissing the bill at the com 


Plainant's costs, This apvesl ie therefrom, 


Ot is alleged in the bill of complaint, that 
on October 34, 1926, the defendant Biane, represented te 
the complainant thet he owned certain real estate known 
as 5806 and 5808 Indians avenue, the title to which wie 
held for him in the name of the defendent Salaman; thet 
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4f the complainant would bring about = sale or exchange of 
that resl estate, the defeniont would pay him $1050; that 
the oomplainent procured a trade of gaid real estate for 
said defendant Bisne for certain other real estate known 
ag 67 East SSth street, in sxocordence with which @iene had 
the renl eatate last mentioned senveyed to the defendant 
Salesman in seeret trust for him by William Ramsey end his 
wife, by warranty deed dated peceaber 6, 1926, in exchan ge 
for 6806 and 5808 Indiana Avenue; that the contract, in 
pursuance of which the exchange was asde, was ent<red into 
by Blano and Raasey and wifé on Gatober 30, 1926, und 
bere date Ogtober 16, 1926. 


It is further alleged that after entering inte 


that contract, the defendent Bisne dictated to bie stenograrher, 


and caused to be drawn up & certain writing which he induced 


the complainant ta exeeute, and deliver to him, Bisno; that 


that contract dated Gotober 24, 1926, and addreesed to Sisne, 


is as follows: 


*In conneetion with the trade deal between you, Alex 
Biesno and Ym. HB. Aamsey end Ruby Remsey, whereby you 
are treding the sixeflat building located at 5806—5a0e 
indiana avenue, for the teoeflet building loos ted at 
67 E, 36th atreet, iI agree to accept a commission of 
#1050 im the following desoribed manner, only if and 
when the deal is coneumms ted, 

I must sell the building within sixty deys from 
date hereof, at a price of not lease than 15,900, with 
£1500 dewn, the balanee on 8 contract 211 due in three 
yesrs, with prepayments of 865 per month and interest 
at 7 per cent, the balanee ef the contract ali due in 
three years, 

It is understood that this price of $15,000 is net 
to you, and anything I get over and above $15,000, goes 
to me. It is wunderatoed that you are to get $15,000 
for the property, with €1500 in oagh, net to you if 
and when I sell the building. in the event however, 
that I fail to s@ll the building, I am to take ay com 
miagion of #1060 in the form of a third wortgage on 
the twoeflat building at 36th street aubject to a first 
and seoond wortgege not exceeding $11,000, it being 
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understood that my third morsanee rune etreight 

without prepayments, but bears interest monthly, 

It is understood that the oommisasion cf $490 if 

and when collected by Leo Price from Ym. 2, Ramsey 

ot Romsey, is to be turned over in full, to 

It is further alleged that afterwards, in accorde 

ance with the above mentioned domument, he, the complainant, 
brought about » sale of 67 E, 36th street on behalf of Sieno, 
whereby, on November 6, 1926, Bieno entered inte a contract, 
dated Novenber 4, 1926, with one Johnson and wife for the 
sale of 67 East 3th street to thes, which had been fully 
performed, and by which Bisno thereafter caused Salgaan 
to convey to Johnson and wife, by eurranty deed dated Jevcenber 
ll, 1926, the property known as 67 East 36th street, ond es 
the result of which, Hisne received in consideration therce 
for, #1,000 in money, and as a part of that transsction, 
Johnson and bis wife assumed an incumbranee of $4,000, which 
wags secured by 2 truet deed then on 67 Nast Sth street; that, 
alse, Johngon and tis wise conveyed to faleman a certain other 
piees of real estate known as 584 Browning avenue,for 4 cone 
sideration ef 96,000 ever and above knoumbrences thereon; 
that Bieno, also, received as an sdditicnal consideration 
$100.00, due in adjustment of rents, ani the further sum of 
$5400 in promissory notes exeouted by Johnson and wife, paye 
able to bearer, dated December 11, 1926, shich notes were 
made up of thirtyefive #106,06 notes, and one note for $1900, 
payable on or befor three yeare after ite date, and secured 


by trust deed dated fecember 11, 1926, of Johnson and wife, 


It ie further alleged that the defendont Sisne, 


ought to pay the complainant $1050, so earned by him on 
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the exohange of 5306 and 5808 indians avenue for 67 Kast 
36th street, 


It is further alleged that the defendant Bisno, 
in justice and equity, holds in truet for the complainant 
and undivided interest of 61500, in the sbove mentioned 
promissory note of #1800, and that the $1500 end intercet 
thereon should be paid over to the complainant as and when 


the principal and intercst of the $1900 nete is paid up, 


It ia further alleged that the defendant Sisno 
has paid to the complainant only ¢460 ef the #1050, ond 
thet there remains due to the complainant $600 thereof; 
that the defendent Bisno has refused to recognize that the 
complainant hae any right or interest in the £1900 note, 
and has threatened to sell ar dispose of it, and convert 


it to his own use, 


Te compleinant prays for sn injunction and an 
accounting; that the @1800 note be charged with a trust in 
his faver to the extent of $1500; thet the defendwat may 
be decreed to pay to the complainant the above mentioned 
$600; that if the defendant Bisno has diaposed of the #1900 
note, he may be required to pay to the complainant $1506 


and interest thereon, 


we are of the opinion that the cosplainant hag 
an adequate remedy at law, The document of Oetober 24, 1926, 
addressed to the defeniant Bisno, signed by the complainant 
and marked approved by the defendant, thou ch inartietioally 
drawn and somewhat difficult to understand, nevertheless, 


eothes 
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shows, upon analysis, that the defendant merely beorme, 

in case the property was solid or exchanged, the debter of 
the compleinant, The deewment provides, "I agree to 
Rocept & comission of $1050 in the following deseribed 
manner, only if and when the deal is oonsummeted," Aceorde 
ing to that, when the deal was consumuated, if there eas 
nothing further in the document, the defendant Biene became 
the debtor to the complainsnt to the extent of #1080, se 
to the rest of the document, it dees not, in our judgment, 
in any way, make the defendent Bisno « trustee of anything 
he might have reocived, considering the frets alleged in 
the bill of complaint a8 to the way in which the transe 
action was ultiontely closed, There ony be £450 due the 
complainant on ace@unt of the particular emount of J1056 
agreed upon #@ & cowwiesion; but there ie nothing in the 
document pertaining to the $1900 note, save in se far as it 


eontaine the words, “anything I get over and sbeve £15, 000 
goes to me," Of course, ali that ia involved in the reletions 


of the two perties growing out of the document in cuestion and 
the exchange ef the properties, could be shown in a suit at 
law, The document itself provides for an indebtedness, if 
any, and does net establish = trust, The contract provides 
for m cownission of ©1050, and whatever the defendant may 

“get over and above $15,000," although the latter is depende 
ent woon whether the services of the complainant produce 


anything over thet sum, 


It ie urged for the oomplainent that the defendant 
Bisno ought to pay him 81050, on the exehange of the propere 
tiea, and ou bt to hold in trust for the complainant an une 
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divided interest of §1500 in ssid promissory nete of #1900; 
the amid $1500 and interest thereon to be paid over to the 
complainant as and when the prineipel and interest of seid 
#1800 note woe paid up, Horever, there ie nothing in the 
contract on that subject, sand the somplainant’s rights, 
whatever they are, are based on the contract iteelf, I+ 

ia true, thet the deal may have been closed aa between defende 
ant Gieno and Johnson and his wife, in a way which made the 
terus of the contract not directly applicable, but that does 
not prevent the complainant from having an adequate remedy 

at lew, if in wa suit at lew the complainant prover the cone 
tract and what the parties did, the court would then be able 
to determine the mutual righte and obligations of the parties, 
The complainant could sue in assumpeit, snd vhen he proved 
the contract and thet he bad eerried out his obligation, he 
would then be entitled to prove the amount of hic damages, 
The dauages miuht be difficult of appraisement, wt that 
would not justify suing in equity, It ie true that equity 
takes jurisdiction of some cases of complicated secounts, 
wheré assuapsit would norsally lie, but that is generally 
because the items ef account are numerous snd complicated, 
and not suitable for the detersination of a jury. Mo such 
‘gituation existe here, Ags we have etated above, in our judge 


ment, there was an adequate resaedy at law, 
The decree, therefore, will be affirmed, 
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PLAINTIF? IH ERHOR, FO SgecnToR 


ve. 
EB, 4H. SHEPPLEY and G. &, SHEPPLEY, doing 
buginers as SHEPPLEY BROTHERS, 


befenéeonte in Error. 


Opinion filed Jan. 18, 1928, 
BR.FPHESIDING JUSTICE TAYROR @delivere: the eoinion 
of the court. 
FRis ease cosnee here voon © writ of errer 


prosecuted by the aleintiff, «, o. chanin te reverse & 





ent entered in fever ef the defemisnts usen on 

isstructed verdict. | 

The action woe in agowapelt to resover camoges 
in the sum of $5,900,00. 

The issue see precipitated by 2 declerctien “mc 4 
plea of the genersl izsue, 

The decleretion alleged that =, %. Smad Ue “« 
“heppley, doing business under the nome of “hepoley “rothers, 
the aefendonts, undertosk te act as «gents for the oleintitt 
im the ecle or exchange af a rooming houre loestec in 
Chiengo, operated and owned by the plaintiff; test while = _ 
asting ae such agent for the plaintiff, ami after an sgroce 
ment ef exchomee bed teen precticslly sade Isr & nouce 
loeated in Picus, Chie, sad while the Geteiic of tao sxehunge 
‘were entrusted $s the defendants, the dead, purporting te 
convey the title to the oreperty in Siqe to the sicintiss, 
whieh wee entrusted te the defemionte, through the 
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gegligence of the defomionte, ene not recorded in the 

Gounty of Bicmi, Ohio, in ehiek the tes oF Figus is 
witusted; thot throagh the cemivence of the subogente 

ef the Sefendante, the gxantors Sma former camera af 

the Mews property, were induced to execuke 4 ccoend 

eed, im fever af & third party, umd, thereupen, sortgssed 
a6 to immecont holders; omi theh se & veeult, the oleintii ad 





it the siome of the evidence, the court instructed 
the jory te iad the iemier for the delendemt. Fhot, ca 
think, 19 From. it tne ciese of the @isl, the court 
end, “There Gs me use of going any further «<ith this. 
BS sgeney Boe Beom gotabliched se fo the defemicnts, avthing 
han been sheen Bere chick would bial the “hegoley's.* 
ROSES, however, tect there sis evidenes intre- 

@ueed whieh tended ta orove the rewpemeibilicy, ome therei erg, 
the ii¢biiisy of tae celesdonts, Shepoley LeetVers. 

fhe avidenee ef Soyeh 4. Eelgeliey, «20 osesered 
euct ehe eclied « *blind oa," is thet she received’ © letter 








sutdined Shepoley SsGtkere letternerd, “he tectitied 
thee che weet to tee bhepciey Syvethets sffiese <i sce iste 
@used te <. &. Shepcleyy thot whem ehe Shove Ber letter te 
the girl in the “hepsley offices, in the cuter office, where 
they hove en informetion turecu, che, the «itner:, ms 
éirected te Ur. Knekey's office. “he further tesiifised 
that Hr, fackey tetreduced ner to ©. ©. “Reseley ond 
seid, *this is the Isdy thot wants te buy the ormpositios of 
i, “hepin,* smi Se. Shecsisy acid it se = geod buy. 
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Her tectimony further ese te the effert thet ot the 
tine she cigned the deci, she oxked Sr. Seckey why it 
wee wade Get te Oomgiae (am, «ml Be. Seckey eoid, that 
is the =sy they aike them «hem they toke them over te be 
held in “beppley's offices. “he further tertified that che 
mst “heocley the first tise she entere’ the «ffice, snd 
talbes with him, end tect che eet him S¢04m usen the elosine 
es the desk, 

Phe evidence of «, i. “heppley himecif shese thet 
Heehey wie & sileomem ger the dafumdemte wetil Lete is 
Bay, iveé, aad teet efter dams LO, 1504, he <2ve Sickay the 
privilege of steying thers: bi Hee sfiice uptil Be seid ue eer 
tain money tect he, “heocley, Bod siyomeed fer hic; t85% 

noid Sh office sith tae Gdelemaomtes eatil 












°@ G6 mot desis: to express any “atinilte cvimien 
ae to Just ebst, on the wicle, the evidenpe “etucliy siese; 
thet is, whether 4) enous sugficient to =cke aut & couse 
ef aetien; bet se ire convinge¢ there if smole evicens 
tending te prove the recuemeibility ef the defemiouts fer sant 
tremepived te the detriment ef the wisirtiri, te fuctifzy Lt= 
gubsiesion te the fry. << the court said im Litog, So8edil 
& idvey v. Sook, S82 Thi. 266, 915, “Ye bold Sthercise is te 


@eny to siointifi the right ef trisi by jury.* 
fer the vrecsons steted, the facgent #111 be 
reverse’ oné the couse resomied for = uew tricl. 
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MAK L, RASOPY, — LBPEAL FROM 
ADPELLONT, HUEIOCIVAL cous? 


¥e Ss PHT THLE q 
* ay ra THEE Py 


YELLOW GAB GORPARY, a Corperctian, 
APPELLEE, 


Opinion filed Jan, 18, 1928, 


BR, PRESIDING JUCTLES PIYLOR delivered the 
epinion of the cmt. 

On Februcry 11, 1927, the plointis<, zex L, 
Reset?, browht auit in the Mimicinsi court oscinct 
the Yellow Usb Coenany, © corporation, 2nd Osa Barres, 
Gefendamts, im the eum of $216.35, upon an olieged 
attorney's Lien; and on ‘oril 20, i027, the eourt, 
without « jury, found the ieswes agrinegt the wlniatiii, 
and entered judgment thet the pleiniifi teke nothiag by 
his suit, end thet the defendont Rave ond vecover his 
ecets. This aepeci is froa that Jucguent. 

The iseus was prectoitated by om smended siste= 
agfidevit of merits. is 





went of claim ami an smenie< 
the amended etstememt af claim, the plsintizi ehargec 
that he wae a duly licensed sttermey in the ‘tate of 





illinois; thet en Cecesher 11, 1956, Ae wae retained 
by Sem Harres to represent him ig his claim for 


tust 


persqus] injuries ageinct the Yellow “ab Coxstny; 
She said Harres eeredd te suy the paintiii tne sum of 


one-third ef amy amount recliced by suit or settlement; 
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ae 
that on Gecenber 15, 1966, he, the plaintiff, pereenaiiy 
served an attorney's lien, as orencrihed by statute (a 
sony of shich wan ettachad te the statement of elcim), 
om the defendant by leoving = cooy of it with one Aose 
Dixton, the duly suthorized szent ef the Yeller cab 
Gompeny; that subsecuent therets, the defendant, without 
the prenunce of the plaintiff, setiled the claiz «ith 
Barres for $650,500, upon chich, ke, the plointiff, bed a 
lien to the extent of one-third, or 216,33. 

The defendant set up im ite amended afiidavit 
of merits that the pisintifz 444 net serve the defomiont, 
or any of ite officers, er duly euthorised ascents, vith 
& liem netics, in sceerdsnce vith the “tetuts on 
Atterneye! Liens; that it ia not indebted to the plainiir: 
in the sum of 6215.33, or ony other amount. It adeite 
therein, however, thet it coapremised & right ef eotien 
with one Jas Herres fer 9650.00, but thet it is net 
Lisbie to the plointiff for such compremice, becouse the 
pisintifi d44 uot coeply with the “tatute ox otternsys' 
Lions. 

In the smended affidavit ox merite, the defendent 
denied thet Reee Dixton wee 2 @uly eutherized spent of 
the defendant. 

¥ne evidence for the plaintifz, on the trici, 
was that he was an attorney, end wis reteined by his 
elient, the plaintiff; that he, personeliy, served the 
notice of the atterney'« lien in cugsticn; t4c> he went te 
the office of the Yellew “sb Semseny; that he stated he 
ished te seo some officer, 2nd wae there teld that they 
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aid not secept any liens, and thet the Claim Sensriment 
wee on the third fieer; toet ne welked up to the 

third floor, to ©" informetion deck, end fownd a 

Mise Rese Dixten working there; that ke tcld her he 

had & lien te serve; thet che tock the sctice «nd 

wtiked inte the office, and then esme beck and eoid 

that she sould take the motice smd would sign for i%; 

thet he left the notice with her; that she then sesepted, 
but wowid not ciom fer it. mn eress-oxaminstion, he 
testified thet be di4 not secertain uho the of Cisers 

of the defendant were; tet he went to the office morked, 
“John Herts, President of the Seord,” ef the defendant 
eorperstion; thet he rapped «? the deer of the oliices 
and a young ledy came oul, ami he stated te her that he 
desired te ace dohn Hertz; taet he serve the notice 

of ettorsey*s lien on Hose “izten; test he nnd spoken te 
her im thet office when she eas working for the écieniont, 
beiere that dey. 

At the clave of the evidence © eolisowy took 
plees beteeen the court end counsel for the rewpeetive 
perties concerning the service of the Liem, he follow 
ine is pert of what tronepireds — 

"THE Soue?; It is 2 evertion of lee here. 

Me. SAMUELS: Hae the »laintifif rectec, your Sonor? 

WR. ELAPHAR: Yes, se test. 

BR, SaRUTiS: “Them I make @ motions im order te bring 
the satter te issue I muke the uss] motions te find fer 

Then after * diseuseion beteeen counsel ac to) 
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the lew concerning the service ef sn sttorney's 
‘lien, the following took place; 

"7HE COURT: “We are not getting anywhere, the law in 
thiz state on the subject of etterney’s Lien provides 
however, such attorneys shell serve notiee of lien 
unen the person agninct whom the euit ie vending. 

FHS GCOGHT; It alse prevides how services sh2ll ke 
meade on oornerations, 2 egoy to be left with the 
president, 

BA, ELAPEAB: Hew, if the court slease, the -lsintiff 
takes & non-cnit. 

THE COURT; <iter the enee has been heard om ite meritg 
you can't teke a mon~suit. Finding fer defendant. 

BE. ELAPHAN: Sxeection." 

fae only coint urged for the revereakl of the juice 
ment is that the court erred in /adlowing the sleintiit to 
take & nonme-guit. Under “ection SO af the Bunicipti Ccurt 
4ot, 14 is ths law tet & olsimtiff is entities te & ene 
suit at any time before the court ®atetes ite fincing.* 
Therefore, the awection erises here, did the slcintizi's 
emmeel wove for @ non-2uit befere the court stater. its 
finding? 

3& wae held in Bo. Pee. © 


Sespsten Go., 220 Ill. un. 428, that where the pleintits 





moves for 3 nomecuit, after the eourt Ace iniicsted 4% 

would find for the defendant benause of on infirmity in 
wisintifi's proof, tut before any ruling or finding for the 
defendant wae actually mace, the mobien should be aliered. 

ging (oS. ¥. Henderson & Ce.,216 111.App. 
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176, Er. Justice Holdem said, 


*The Judgment in thie vreeord is a Bumicipe1 court 
» Sad the Zumicipxi Court set tierefore cone 

roils, hy ‘eetien 30 of that act (J. & 4. sea, 3342) « 
plisintif® sey suffer « nom-cult om & trisi before the 
eourt st any tise befor: the court *etstes Lis findin-s.* 
By Section 70 of the Breetice set (J. & A. Seetion 8657) 
euch &8 nom—rult sey be suffered =¢ any tine "hefers the 
esse ig subsitted fer fimel decisica,* 

*Zt will be obeerve thet there le 2 ssarp distinet ion 
between the mproevieiens af these tea geetions. “hen 

the court teak the ease he had made no decision ei the 
motion of defendant for @ finding im bis fever. “hat 
the court bod theretofers seid wae set = finding, but 
galy an indiention of the state of his sind, snd the 
further action of the sourt aoe suspended shen the 
eouse ease continusd to a future time for further ection,* 


a% exeminetion of the recerd, 2s well «ee the 
abstract, fciis to show thet at the time counsel fer the 
pleintifi moved for ® ven-cult the tricl fudve Sad stated 
any Sincdine whstever. Theat being the ease, the motien wes 
ade inapt tise end should hove teen Sllowed, 

For nct persittine the plaintigs to take © non-suit 
tue Jedgoment is reversed snG the esuse rewended te the 
Hunicips] Geurt =ith directions te enter «© Hiioasat of 
er AEVERSED ABD AKWANDKD SITH DIRECTIONS, 


ROLDOM a#5 SiLSGE, Jd. SUNG. 
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H. FRED BCHLINGMANN, 


APPEAL F RGM 
Ve 
MURICIPAL @OuRT 


JOoEPH SGIVAZER, 


| 

Appellee, | 
) 
; OF CHICAGO, 
) 


Appeal lant. 


Opinion filed Jan, 18, 1938, 


Re PRES ROING JUSPION PAYLOH delivered the ovinion 
of the sourt. 


Thie l# = suit by the pluintiff, kh. fred Sehiingwann, 
in the tunieclpal Qourt, for & balance alleged to be due for 
labor and saterial furnished in the oonstruction of «1 baiide 
ing owned by the defendant, Josevh Scherger, 


There wae a trial before the court, without a jury, 
and « judgment for the piaintiff in the aun ef 8890,00 and 


costs, This appesl ia by the defendiont from that judgment, 


The plaintiff's statement of claim charwes that 

there is due him the sum ef £824,550 for work done ond material 
furnished at the epecial instance end request sf the defendant, 
in and about the construction vork om @ building of the defende 
ant, covering a period from February 5, 1983 to and ineluding 
May @, 1923, Attaoh:d te the statement of claim is on itemised 
etatewent of many items of debit and eredit, which shows debits 
of #2,757,08, andi aredits of $1,923.55, and « balance due the 
plaintiff of $824,528, 
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the defendant filed an affidavit of merits, in 
whieh he denied that the cleintaff furniched laber and 
material as specified in his statement of claim; ond 
denied that the charges made were fair, reasonable and 
customary, The affidevit of merits dtated thet a full and 
complete settlement was made with the plaintiff on or about 
the early part of tay, 1923, and thet the defendant was not 
indebted te the plaintiff in eny sum whatesever. In the 
affidnvit of serite it is further denied that an sacount 
stated waa uade, ond denied that the plaintiff bad frecuentiy 


demanded the sesgunts enumereted in the atsatement of slain, 


The bill of exoestions contained what is entitied 
an “Agreed. Statenent oF Facts.* Although, apparently, the 
teatinony of witnesses was taken and ecertuin exhibits were 
offered in evidenes, there is nothing in the 0111 of e#exsepte 
fons relating to the evidence that was intreduced other than 


mat ie gontained in the se-aalled "agreed Otatenent of Teotsa,* 


fhe firet paragraph of the soeaslled “Agreed Stn tee 

ment of Freote,* is as follows: 

“It is hereby stimulates end agreed by ond 

between the parties hertto, through their 

respective attorneys, thet the following are the 

faeta in said cause as shewn by the evidence offered, 

intreduced and admitted in the trial of saic gauss 

in the Municival court," 
In the second paragraph, it ie state that during the months 
of Februry, Hareh, April end way, 1923, the olaintiff did 
work and labor, and furnished material for the defendant in 
the construction end repair of a sertedn building delonging 


to the defendant; that the plaintiff is 2 carpenter and 
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builder, and that the total amount of the work, laber and 


wmaterinl furnished te the defendant ease of the rengonable 


value of 02,757.08, Those facte are definitely etipulated 


and agreed upon by the perties. The Agreed Statement of 


Faots then contains the follering: 


*the plaintiff's testimony at the trial was that 
out of said amount the sum of $1,932.50 only 

had been paid by the defendant, and that there is 
a balance now due him from the defendent in the 
sum of §624,48, for which mwa the plaintiff asked 
judgment ageinst the defendant.* 


Te hgreed Statement of Facte containe, further, five pars= 


graphs, the first of which is as follows: 


"the testimony and stutenment of the defendant at 
the trial of said cause was that he had paid the 
phaintiff «13 of eaid amount of 2,757.08 sbove 
stated, exespt the eum of $44.58, which the dee 
fendent eoneeded to plaintiff ani the defendant 
offered to pay said sum to plaintiff. iI, support 
of his testimony the defendant of’ered in evidence 
eerteain documents in the form of recelnte signed 
by the plaintiff and given to the defenient, and 
marked exhibits one to aix, both inclusive, which 
said receipts are hereto attached, the sane hav- 
ing been offered, introduced and admitted in evie 
dence at the trial; and that he tetal amcunt ree 
presented by end included in said receipts ia the 
aus of 2 _ 712, SG.* 


The second is sa follows: 


“Defendant testified that at the time the various 
payments were nede by his te the plaintiff the 
pope tothe defeniant reoeipte in rrite 
ing secknowledging said payments, Ho particular 
form wae adopted sad the pleintiff wrote out said 
various receipts on any business card or piece of 
paper which he then had at hand, Gefendant 
teatified that in this sanner he had a lerge nomber 
of various receipts for eayeents he had made to 
the plaintiff, thet the numerous receipts were 
getting cumberson an’ he feared that sone mi ght 
be lost, and therefow preferred to have the various 
receipts written up on one sheet af paper, and that 
on or Shout the 23rd dey of April, 1952, while the 
plaintiff was at the lose of the defendant the 
defendant eurrendered to the plaintiff certain 
reeeipts whioh the defendant then had at hand and 
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eeked the plaintiff to acknowledge receipt of said 
Various amoante on one sheet of onper, This wae 
done by the plaintiff on or about the 234 day of 
April, 1923," 


The third ia as folios; 


"Defendant testified that the receipt dated Merch 

6, 1923, (Defendant's Exhibit 2), bead been mislaia 
at that particular time end was not surrendered with 
the other receipts, and was not ineluded im the list 
of payments recorded on the paper dated end signed 
April 23, 1923, (nefendant’s exhibit 1), Defendant 
testified that during the werk between April 23, 1923, 
and May 1, 1923, he made two payments te the pleine 
tiff, one for S400 (Defendant's Prhibit 5), ond 

one for #100 (Defendant's Exhibit 4), se indiested 
by the receipts so warked; that the £406 payment 
(Defendant's Exhibit 3) was made on or about the 
26th day of April, 1923; that the £100 payment 
(Defendant's fxhibit 4) wes made on April 38, 1923; 
that thereafter he made tro puymente, one on May 

1, 1923 (Defendant's oxhibit 5), and one on wey 4, 
1923 (Defendant's Exhibit 6), ae indicated by 
restipts so marked,* 


fhe fourth is as follows; 


*Plainaiff testified that the receipt dated warch 
6, 1933 (nefendant’s Kyhibit 3), covered the same 
itexn aa the one referred to in Defendant's Exhibit 
1 under date of tinroh 15, 1923, for $306; that the 
receipt for 2400 (Defendant's Exhibit 3) covered 
the same item ae the one referred to in Defendant's 
Exhibit 1 under date of February 5, L923; that 

the receipt for $106 (Defendant's Exhibit 4) eovered 
the same ites as the one referred te in Defendant's 
Exhibit 1 under dete of February 26, 1925. The 
plaintiff further testified that ig to April 23, 
1983, the defendent requested of him @ list of the 
payments which he had made, snd jlsintiff made out 
a list of payments in the form of a teceint as 
evidenoed by Defendant's Exhibit 1.* 


And the fifth is sz follows; 


*Plaintiff further teatified thet the defendant 
took this reeeipt marked Defendent'a Exhibit 1 
and progised claintiff thet he would gather tee 
gether the various receipts which were hertofore 
given on business cards, sereps ef paper, ¢te,, 
and give these receipt back to the plaintifr at 
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a later date, Plaintiff testified thet the 

defeniant never returned or gave tack te him 

any receipts ef any kind whatsoever, ond, 

when requested so to do, said that he would 

return them when he gould find them or would 

destroy thea, <nd not to worry about them, 

Plaintiff further teatified thet the reoeipte, 

Defendant's Rxhibite 3 and 4, were the ree 

oeipta given for the very first payments made 

by defendsnt on the job, and that these amounte 

of $406, $100 and 300 were noted and contained 

in the general rec ipt given as evidenced by 

Defendant's Exhibit 1. Pleintiff further 

teatified that the question of receipts har 

never been disputed until the inatitution 

of this euit,* 

it would seem, therefore, that although there 

wae 2 contest between the parties ae te the agount of 
money which had betn paid te the plaintiff by the defende 
ant, on account of the werk done and material furnished, 
the so-onlled "Agreed atatewent of Faets,* outside of the 
firet sentence of the seoond paragraph, constituted merely 
an agreement between the perties, in condensed form, a6 
to whet the plaintiff and the defencdent testified te at 


the trial. 


fhe contest in the oase seems te have arisen cone 
cerning the effect to be given certain reecipts of the 
plaintiff which were given to the defendant, The defendant 
in his brief states that he does not diapute the smount 
of the original bill, but contends that the fuj] snount 
has been paid, with the exeeption of $44.58, which he 
tendered in court. 


In his brief, the defenmnt furthe?® asys that 
his testinony is of equal weight with thet of the plaine 
iff, and that he, the defendant, has in addition therete 


the oorroberation of his six receipts, and that, therefore, 
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the plaintiff has failed to sake out his case, 


in view, however, of what the Agreed Statement 
of Facts contains, chiefly, ae stated above, the recitation 
that the plaintif? testified to certain things, end that 
the defendant testified to others, we do not feel that 
we would bea justified in overriding the judguent of the 
trial judge, There wes « contest that, in the end, became 
chiefly a matter of oredibility. Evidently, the trial 
judge believed the olaintiff's testimony, and, doing se 


properly, 8 @ consequence, entered judgment in bis favor, 


We have looked over the evidence as it is cone 
densed in the Agreed Statement of Facts, and although there 
way be some slight diserepencies and inconsistencises, re 
do net feel justified in holding that the judgment eas 
against the manifest weight of the evidence, 


The judguent, therefore, will be affirmed, 
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MORRIS BEAR, doing business as ) 
University Hend Laundry, ) 
Appellee, SPPEAL FROM 
} MURISIPAL GoUnT 
Vv. ) 
GF Ceiceco, 
HEWRY YOUNG, doing business as } 
Gontinente1 imundry 4 Supply oo., ) 
} 
Appellant, } 


Qninien Tiled Jen. 18, 1928, 


ER. JGSTICE HOLDOU delivered the opinion af the 


eourt. 
This is an undefended appeal, 


The couse wes tried before the esirt Fithout = jury, 
and there vas ® finding snd judgment in fervor of the sleintitfY 


for $156, and defendant proseectes thie sprenl agzking = rerereni. 


fhe plaintiff operated a hasd lsundry and the detende 
ant a steam laundry, The slaintiff ws in the habit of empicye 
ing the defencsat te do laundry work for him, such *ork to be 
returned to the defendent as “wet wssh*, On January 4, 1926, 
*the usual chinesen driver® of defeniznt called for a bag of 
laundry walued by agreewent at 7150, This bundle of soiled 
elothing was taken to the steam lewndry of defendsnt, whe 
weshed it and kept it in one iat intact. About 6:56 of 
the evening of the enme dey thet bundle of leundry with 4 
or 27 other bundles was loaded by icfend=nt into s Ford one 
ten truck Fite cover on top end panel body, swith tee deors 
whick were locked after the lead wae on the truck, fhe driver 
proceeded in sis usual way on his route to deliver the bundles 
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to the severel owners, A am2ll boy rode with him. when 
the driver reached 27th street and Union avenue a Ford sedan 
drove up ®long side in which were three men, one stepped on 
the running beard of the sedan and pointed a revolver at 
Gefendant's driver, and smid “police officers" end charged 
him with running over ® women, It wes snowing sad the street 
was deserted, fhe driver raised hia hands md was ordered 
off the truck and into the sedan, Gne of the men got on 
deféendent*s: truck and drove it away, The eedan with the 
boy and defencant's driver in the back seat, and the two 
robbers in the front seat, one of whom faced him and dis= 
played a revolver, wes driven away, and stooped in an alley 
at Zand street end Union avenue, where they let the boy and 
the driver out without taking any money from the driver, ale 
though he had $50 on hie person, The robbers told the boy 
and the driver to run straight sheed and aot te go beok, 

fhe driver ran te Haleted street and reported by phone te 
the defencent laundry thet the truek ess held up; then he 
went to the nearest pelice station and gavé = deseriotion 
of the men who held him up. fhis complaint wae written inte 
the records at the police station and the information trange 
mitted te the detective bureau, rho sent out & tellatyne 
report to all police stations, end reported the fact that 
the Ford eae stolen loaded with wet wash. 


Police Sergeant O'Soennell gaw the report et the 
station and while petrolling in @ "Flivrer? at about tre 
o'slock in the morning of the next dsy saw the laundry 
truck ins desolate plece about two miles from the place 


of the robbery. This was reported to the station and it 
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was found to be the truck wiich hed been reported stolen, 

When found by Sergeant O'Donnell the dcore were open, and the 
truck was empty, but otherwise in sound condition, ‘The police 
retumeéd the truck to the defendant, 


PlaintifZ Sear testified thet defendant's laundry 
had been doing work for him for some time; thet the biggest 
lees agide from the loss in auit, was four ahects; that the 
people from whom Bear bought the bend leundry bad their vork 
done by the defencent, whom they recommended to him as doing 
goed work and tendling it in gocd shape; that st times they 
had a shortage, but it was elweys mide ocd, 


fhe evidence of defendant was not dismted by any 
proof offered by the plaintiff, The evidence proffered by 
defendant to the effect that the rebbery ems the reauit of 
labor and association trouble, which involwed thrests of 
violence, bombings, etc,, smi that the plaintiff's seabership 
in an outlaw group of hand leundries eas the inciting suse 
for the theft of the laundry was on «ction of slaintif? exe 
cluded, 


it any be that the exelupion of such proifered 
evidence was without error,as not being guificiently connected 
with the rebbery of plaintiff's laundry from defendant's sere 
vant, but however this say be, the fact resnias that plaintizfis 
laundry was teken away from the possession of defendant's 
servant by force and arms, =n¢ the sefvant gas impotent te 
defeat the purzose of the robbery, Under the ler eroef that 
the goods were lost by the bailee raises a presumption of 


fe gligence occasioning such loss, but this presumption may be 
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rebutted. The burden of proving negligence of defendant 
rested upon plaintiff,«nd «hile he mace out a prime facie 
case, he did not attempt tc overcome the rebuttable »roof 
that tee goode were taken away frou his servant withert 
the servant's negligence or without any neclicenece upen his 
part in the biring of #n incompetent or negligent servent, 
In this state of the record we think that defendant was 


exeulpated from liability, for ae said in Roberts ¥. Hinier, 
#40 Ill. App. 518: 


*tn all,ecases of loss by Fire and burglary in 
which thers woa no evidence or imputation of palpsbie 
emistion of duty thet might heve been erercised by 3 
Freasonebly prudent win to avoid the less, the burden 
ef proof rests with the sleintiff end the ert denes 
must go to the extent of establishing the loce, and 
aust go further. and, shering the sanner of the ioes, 
shor that the defend nt coukd by some reagonsdble seane 
have prevented it, 

The c¥ineiple gowerning the burden of oreef in 
the latter clase of oases, where the charge ie thet 
the loss eas oseneioned by burglary, by theft, by 
fire, by the falling of the warehouse in which the 

were stored, or by inewiteble accident, is that 
the burden of preef is on the bailor te srove iefend= 
ant's negligence, (6 Gerpus Juris, p. 1166, and Hetes 
S? et seqg.)® Rhodes v. Yarsars B42 ibid. 101. 


In Sichola v. Mnicos Stock Yerda & Trancit Se., 193 
ibid, 168, the «curt taid dorn the rule, with ite exeeptions, 
in the following language: 


“fhe rule thet « default by ths beilee in de- 
livering or secounting for the preperty bailed makes 
A prime fecie case of negligence, and that it devolves 
upon him to shew he has exereised the degree of care 
required by the nature ef the bailwent, freceeds upon 
the theory that the fecte surrevndimg the cere ef the 
property ky the bellee are peewlierly within bis 
knowledge and power to prove, The enforcenent of eny 
ether rule would imcose great diffioulties upen brilors, 
But if is also the mle that where the failure to de- 
Liver ie eyvplained by the fact aco earring that the 
goods bailed have been stolen or destroyed by fire, 
and the beilee is no lenger able te deliver them, the 
ia*e will not presume negligence and the onus oF burden 
ef proving the seme is upon the bailor,* 
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To like effect is Glemenson v. Whitney, 238 f11. 


APB. 308 and Byzises ° ge theson, 243 ibid. 60, 


we are of the opinion thet the proofs of defendant, 


as soeve recited, thet the coeds in cueetion were taken froa 


hia by three robbers ritheut hie comivance or prior knowledge 


rebute the presumption of negligence of defendant rising from 


the sroof of the delivery of the goods, and failure to return 


then, ; 


As the trisl was before the court, we Fill do what 


the trial judge shovld heve done, reveree the 


judgeent of 


the Municipal Court and enter a judgeent here of nil sepiat 


and for costa, 


JUDGHERT REVYEHSEO A50 JUQGaEAT 4 
BIL GsPiaT 480 FOR costs 
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ERWArD L. BOWES, JR, 


Appellee, 
APPEAL FROM 


: COCK COUNTY, 
WILLIAM R. JOHNSTON ond HELES 


} 
) 
) 
) 

Yo | GIRGUIT covNT, 
M. JOHNSTON, ; 
) 


Aprellisates. 


Opinion filed Jan. 18, 1928, 
BR. JUSTIGR BOL DOH delivered the opimicn of the 


court. 


The plaintiff, « real est=te broker in Chima, 
prought thie action egsinst the defendants, the Johnetens, 
te recover s real estate broker's cumsissien for teving Beem 
the procuring cause of the sale of certain real estste in 
Evaneton, Illineis, te one decree L. Ghamberiein for eash 


and ether property of the value of 115,055. 


There wee a trial before tourt ané jury, resulte 
ing in « verdict in favor of the pleintiff in the sum of 
$3450, wpom which the court entered judguent after overruling 
defeadente! xeticns for a new trial end in arreet of judgnent; 
and defendante bring the recerd here for review, sexing & 


reversal. 


while errore are assigned upen the giving end 
refusing of certain instructions, defendants fail to argue 
OY point out any infireity in such inetructions, Therefore 
such essignment of error is weived, Wickes v. Sslden, 728 


Ill. 56; Nestern Tube do, v. Pederson, 1%8 Ill. Appe SIV. 
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Defendants argue for reversal that the verdict 
is contrary to the sei,ht of the evidence, and that the 
Plaintiff did not produce = purchaser ready, willing 2nd «ble 
to buy the property on the terme specified by defendante, and 
that the plaintiff did not exercise good faith towards defende 
ants as such broker, and thst plaintiff abandoned his effert 
to geli the proverty to Chseberiain, smi that after s@ch 
ebandonaent defendants discharged the plaintiff as their agent 
end renewed negotiations with Chaaberlain end accomplished 
the skle without the assistance of the plaintiff, 


Theee were «11 questions of faet for the detersina- 
tion of the jury, who werethe judges of the weight of the 
evidence and the eredibility te be given te the testisaony 
of the witnesses of the respective parties, hile it is 
true thatthe evidence is in very sharp conflict, pre and con, 
yet the jury hed the right in weighing the evidence to give 
eredit tc such witnesses whose testimony it believed to be 
true, and to disregird the testicony of such witnesses which 
it did:mot believe to be true. 


It is net disputed by the defendents that the olaine 
*iff in the first instence offered the property to George 
L. Ghemberlain, #0 subsecuently purchased the same, nor thet 
defendsate got in touch with Ghamberlain by reason of the 
efforts of the plaintiff end that in the first instence Chaaber- 
lain was the customer procured by plaintiff for the sele af the 
property, ond that Chamberlain ultimately parchased the snae 
for # consideration of $115,060. 

The sale was a matter of nesotiation, ehich was 


started by the pleintiff with dhackerlain,  Sefendants 


gokbrsy ocd fac? [aevevet sGl guages steoreete or « SE 
att toc¢ bua ,sonebivs ede To tdgiew aie ot “etemeaes ag 





gids bus gailife ,ybaex zoewiossq * soubete ton nab We 
hac wasachavish <d bettisess earet edd so eiesaqota Se que oF 
ebestet ebunane afict heey caicrsxe fon bib Tittnisia-eds fady. 
saeTte Gid bsecbaed2 Yt ita tele zac ig bas esataes “one 8 ages 
toga taste fess Las pistzedeat er ernest a tiene 
dnsge 2isAe os Piidaieic ed} Ssavedsete atashaszan fompeoh ceds 
bodaifomencs Bue aisfeatanat dtis susiteleeges Bewrast has 
TOM 0 te tBrades Ss Ebb oteions aft fuctbiw efae edt 


-ehiateisi aff sct gost tc emci¢esive iia grew saout Dieicaiees: 
od? to tigter eds te aeghet sidutee ode gyzmt aut te aot 
eionitest aff of nevig ad ct Wi tasters ous bes semen 

80> hab ote .eniltned orale yrey al ai semen sew we fate ane 

s¥kg of egnohins off unity ise st ttygis si? S08 pray Gate Sey 
od of Qevaiied 22 yroakisad seode aennsat ee deus oF Pinere 
fiotie seesent tw dows to yaoudsand oft Ptageweds ef “been: eure 
“oud aed oF aredl cad Postib tb te 


wt i ofie oneieteg sels ogee eee te 





ewalsly ed? 2 «x9 atssbaateb a2 x ae Sen wi we: a out 


OSH Yon ,omee att feartweee Llsnexdead: . 





O4S° 40 moeser yd aie lradesds aig toued Ht -_ techng 
Tedaad0 Soreiam? fexkt os? fi gaat 





bas Vitatalg ott te Rxotts 
J Sesegorg some Fey eat ane tet 





oat *e afne ods tot We itetess 





Ro ee se 9 SAR anand 
at anders toe waiateeee nt 4$.te 2 iota ade 2 

















ole 


listed the property at the price of $150,000, and were slvsye 
willing to accept $125,000, end considered offers of $95,000 
and $190,000, fhe laet sum plaintiff procured chamberlain 

te raise te $106,000, and then agein to $110,000, Af Jeinston 
would teke & certain flat building in dhicage in exehsnge, 

The efforts of piaintiff were continuous from the tise defendant 
employed plaintiff to wake the sale until the sale wae aeguzlly 
made, during all of which tige plaintiff subsaitted the property 
te others, tnd sent deseripticns and pheteograchs to preesective 
purchasers, and else advertised the proverty fer esle at his 
Ofm excense, fefendsante elsia thet slaintiff absndoned the 
sale and teld them *j am throuch® and that he “would drop 

the entter®, These ststemente of defendents sleintiff denied, 


On Harch llth or 12th, 1925, plsintiff said te 
®iliiam R. Johnston, "I understand you sre expecting te close 
with Chamberlain, and if you do yo: will hsve to pay us 2 
commission,® to which Jatnston replied, *I Won't pay you « 
damn cent®, In & ietter in evidence defencents ¥rete *«e 
Prepese te withdraw cur nome* «nd *go ehead and sell it sure 
selves becsuse we feel the amount of money We would have ts 
pay & real estate san in the way of comuiegion would be better 
epent in advertising’; end in thst letter srote *we have 
gone slong now six sonths without any results and will handle 
the matter ourselves," frisz is the letter which the defende 
antes clsia discharged pleintiff as defendants’ agent in the 
matter of the ssle of the gvensten peoverty. It is likerise 
in evidence that after defendents aleimet to have discharged 
the plaintiff from further action, “illias &. Jehnesten on 
February 12, 1995, wrote to slsintiff in which he skid smong 


aijee 


ayseia wren bas ,800, B612 to saiuq ody 28. Yieegetq, poner 
060,684 Io atatto boeishiedes Snes ails Sysene, oF, pablite 
aisizeéase> temunerg Tiivei sic mse taal sH2.. 9 ee bas 
moteqict ti ,0UC 211% of afegs acct bas ,600, 8018 08 salen et 
sgaatoxe Gi egagico ek geikl sus $eit wistsme s.0ona, me 
~nseavleh oxis of? soul avorni¢ate ecor Ptivgials to e@xetta. ad? 
yitsqong edt Sati tedse Ytidsielg seit dite le Lis gutreb, Ahan 
evidnsqeety 2¢ atyesputada. St aeodscigees F0IA ORR mae 
eid fe siee sot yeragcec ed? Sesitveves esis Eee  Rtessdetag — 





_ilau@es sas else aig Litay ales eas stan cfg I2h 





ont bonot meds Gtigaials ease wists eg mebyetad  saaneese 2x0 . 
gesh Bivse* of jedt 5 pette Mig zotdt ue E? ees nect nae ‘gise 
beineb Yritatete efushaoteh to otronet ate oneat  Maeead as ia vb 
ee ee aa Eee 
Of S406. Stisniciq ~avGsl . Si 20 agit. aetet oO .. aaa 
Seoip of guisasexe ereinioy Exstetebny 1° mo danigs “ mee 
Sey YaG BP eved [fie oy ob sey Ti bee gebeteodeads Maas 
@ cen Yee tine 5% eholiver sotanent do tae o 8 MO Se Loom 














Ses ' : : 


wnue $i fee bac hasds og* bee "ened 308 sachin at seocerq 
OF Sved bivow oe anew to tevome at fost on sauened nevive 
Tetted ad Diuow netoeiaace To Yar oie mi aan Saeed ists 3 


ey" store agneineteh ssuebive wi serial ab 






ee ot > | sie : 


eibaet [ite bas ativasy qs seodsi< adhact ats ton sin gate 
=bmeteb of% dotde retinl sdf at <iaR » rf 
act wt tampa Nehacbaston ae Tiisatels ‘sebiaiiatc tele atus 
oakwextt ef 3% ,xvrsqusa sotarevi ad? te stew oa ‘Witstten 
nagvamats aved of bemteda éfacinsteh ‘setts —_ seutab 


gates bine of Moldy at Piktetate of veeke amt 0 are 


ovat ow" stove tettel gene af bes : "gaze pin 











a ln 








whe 


Other things, “I personelly believe thet if the proposition 
was properly submitted to “r. Shauberlain, by thet 1 mean 

if all of the details were brought out te him, se he could 
s@e the difference for higself, beyond any cuestion of doubt 
that he woule see the satter in an entirely different Light,* 
On February 17, 1925, plaintiff wrote a letter to ur. Ichaston 
in which he wrete inter slia, *i aaw ur. Chamberlain teday - 
there is ne question out whet he is interested.* ith this 
evidence wbefore thes the jury *ere instructed that if the 
plaintiff abandonee the gale or wis lacking in good faith, 
they should find fer the defendants. 


fhe jury might wesdily beliewe from all the 
evidence that plaintiff produced « buyer reedy, able znd 
willing to buy, and sho in fact aid purchase the pronerty 
on defeniante’ terse, cnd they might alse find thet slsine 
tiff acted in good faith 2nd that he was nGt discharged by 
defendants from his agency, and thet he did not =bandon his 
attempt to sell the preperty, snd continues hie efferts until, 
through them, defendente ultimately seld the pronerty to 
Ghemberlain, On these questions ve are not persitted to vary 
the verdict of the jury unless we are convinced that the 
verdict ia manifestly agcinst the weight of the evidence. 
And we sre not so comvineed, Shead v. Louisiens Lumber vp.» 
182 ill. Apps 310, Neither ean a broker be deprived of bis 
commui ssions — an owner takes up and completes the negotia= 
tions himself, or the owner sccecta different terms where « 


the sale is consuemeted to the perty originally =redeced 


by the sgent, Kavopes Ws HBeeon, 299 711. Apr. Seo. 
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For the furegoing reasons fe would rot be warrented 
in setting sside the conclusions te sich the jury arrived 
by ite wrdict, and the judgsent of the Clrewit Court is cone 
secuently affirsed, 


SUMMER T AFF INET S, 


TAYLOR, Pa de AND FILSOR, J. coNCUR, 
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BARIE ALICE JORNSON, a minor, by her 


(ap 
© 
©o 


guardian, Clerence E,. Johnson, ; 
&ppellant, 
; APPEAL FROM 
Fe ; QIRGLIT GOnDRT, 
i cmece, SOCK OOUKTY, 
asvellee, 


Opinion filed Jan. 18, 1928, 


BR, JUSTICES HOLOOR delivered the ocinicn of 
the court, 


fhe trisl judge sustcined a general snd specisl 
demurrer to tre olaintaff's eameaded deelaration, 2nd plaine 
tiff electing to stand by the declaration, there was a judg~ 
ment of mil oapiet ead for costs, and slaintiff brings the 


record to this court for reverael. 


This suit is brought wader the doctrine of *attreact- 
ive nuisance,* It appears fron the several counts of the deo 
elaretion that on the 20th day of Getober, 1923, defend=nt 
was possessed of, etc,, operating and controlling 4 certcin 
runway attached to and adjoining = certein building in the 
ecurese of erection, losated at 11299-11911 Geuth Perk avenue, 
& public highway in the city of Ghiesgos and that said rumesy 
provided e seane of sceese from the ground toa other floors 
of said building; that there ene a shaft in «hich =» hoist 
or elevator wae used to carry meateriai from the ground floor 
to other floors of said building then in eourse of construction, 


@ eable passing over 2 wheel xt the side of ssid shart being 
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used ae & means whereby seid hoist or ele vetor was woved 
uprards or downwards; tet seid building then in the course 
of coustruction, seid rumesy, said shaft and seid heist or 
elevator therein tere unguarded and unproteectet and vere 
plainly visible from ssid highway and were #0 loested and 
miintained as to be attirsctive to children of tender yesrs; 
that for e long time prior te said dete, children of tender 
yeers hed been in the hebit of resorting te said presises 
and olaying around the aheft end elevater and woon said 
runeey, attracted and invited thereto by childish curiosity 
and instinet; and that defeniant well knew of the aforesaid 
facts or might have known them by the exereise of ordinary 
eare, nevertheless suffered the sese to be and remain une 
profeoted and unguarded, and negligently persitted said 
runeny to be ani resain unguarded and unprotected; that the 
minor plaintiff of the age of five years, drawn and =ttracted 
to said hoist or «levator by childish suriceity, «nd while in 
the exercise of ordinery care and oxuticn for her ovn safety 
for a ebild of ber age, intelligence, knowledge, experience 
and eapecity, reached seid shaft end the hoist or elevator 
therein by aeana of said runway negligently ssinteined and 
controlled by erid defendant, ete,; that she fFent to and upon 
said hoist or elevator contained in said shaft end while thereon 
eaid hoist or slevator started doeneerd, and her right hand 
beoame caught in-the wheel, rope and other mechanise used 34 
the operation of ssid hoist or elewster, by mecns of ehich 
the flesh and bone of her richt hand was badly smashed and 
injured and thereafter as the result QRereof the thumb upon 
her right hand *2s amputated; that after her right hand eas 
released from the mechanism in #sid sheft she feli to 
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and upon the ground thereby sustaining bruises ond injuries 

to her heed, face, arms, shoulders, back and body, bruising 
and contusing the same, because of which she became sick, 

sore and disabled, end suffered greet mental en@d phyeienl pein 
and anguish, ssid injuries being beth of «= teuporary and a 
persanent cheracter, from which ehe hag euntinued te suffer 
from thence hitherto und will hereafter ecntinne te suffer 
great inconvenience, ete, during the rest of her naturel life; 
eisining damages in'the gua of $16,900. 


The snended declaration to which ths demurrer was 
gusteined, congiated of four counts. Gy the special demurrer 
deiendent clsimed that each count was degurrable on the ground, 
first, that exch count failed to state a cause of ection 
ageinst defendant because they failed *te silage that the 
saic d4efendsnt opereted or controlled the snid devieer hich 
is alleged to heave esused injury to the seid winer®, ond 
secondly, that *exch count of enid decinration fails te allege 
thet the instrumentality alleged te have attrected said minor 
and alleged to have been controlled by the defendant, was the 
prozimate cause of ssid Slieged tajury.” 


Each of the four counts etatee in varying longuage 
that the defencant was im pessegsion and control ef the oree 
mises particularly deseribed in @ach count, anc tat & Bilide 
ing thereon wes in process of construction, and thet the shaft, 
elevators, cubles, ete, were in varying language attecked 
thereto and a pert thereof, Ee think that the sverments of 
each count vere sufficient to charge defendant, not only with 
Orning and operating the premises described, but the avpliances 


therein contained. 
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in the third count it is slleged thet *in said 
building there were certain dangerous machinery, to-wit, an 
elevator shaft, consisting sweng other things, of eovable 
platforms and certain revolving interlocking cegevheels and 
ropes in connection therewith of euch 2 eharsacter ag te be 
attractive te children and had apnealed to thsir childish 
euriosity, the dengerous character ef which the defendent 
knew or in the exercise of ordinary care would have knowns 
that.the defendent well znowing the premises snd while said 
building and anid elevator shaft resained open end children 
were allowed to play in end upon it, ae aforesaid, vroggfully, 
carelessly, néegiigently and imerocerly permitted e2id runeay 
adjoining snd connected to eaid building in course of cone 


struction on gaid premises to be snd resain unguarded,* etc. 


Se think thst averdent and the averwents of £ 
similar imcort in ea@h of the other counts vere sufficient 
te charge the defendant with the sontrol snd operation of the 
préwises, and all of the applianoes therein contained, =n 
thst there ere sufficient averments in @aeh of the gounts 
eharging that the premiees snd the aachinery, #t@.» eperated 


thereon were in law an sttraetive auisance, 


We have resd and studied with much eare ali of the 
counte of the declaration te which the demurrer in question 
“es interposed, and we think that eech count eufficientiy 
atates the basic recviresente necesesry to establish liability 
that the defencent owned, possessed, operated ond meintained 
the instrumentslity and device which caused the injury te 
the plaintiff complained of and set forth with mich particulsr~ 
ity in enckh count of the desiaretion. Hseasey Ve Tuthiil 
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Material Go., 295 I11, 395, and uanmy other cases cited 
in plaintiff's brief are supporting sutherity for thie 
statement. 


Beosuse the trial judge sustained the demurrer 
to the amended declaration snd entered a judgment of pil 
capieat, that judguent of the Cirmuit Gourt is reversed «nd 
the ssuse is remanded with direetiona te the ecurt te over= 
rule the demurrer to exc: end every of the four counte ef 
the declaration, and to rule the defenient to plead to the 


merits. 


REVERSED AND RERANDED SITAR OL eECTIONS, 


TAYLOS, Ped. SEG SILSOE * 3, GlSGERe 
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MARGARET ROWANGSKI, insane, by 
John Rommeki, ber guardien, 


) 
) 
Defendant in vanes 
ERROR TO 
v. } 

SUPERION GOURT, 
) or ? 
JULIUS (JOHN) SZLICKi, COOK COUNTY. 

Plaintiff in Error, ) 
Opinion filed Jan. 18, 1928, 

BR. JUSTICO“R HGLOOM delivered the opinion of 


the oourt, 


Thies is an actien on the case for assault end 
battery, which is attributed to defendant's driving hia 
automobile with grent force and violence and at a high, 
Gangerous and unlawful rate of speed ageainet the olaintiff, 
Margaret Romanski, injuring her. 


The case went to trial upon an amended declaration 
of five counts to which defemiant interposed ® plea of not 
guilty, to which plaintiff joined iseue by the filing of «4 
similiter, 


fhe gauce win tried by a jury whieh rendered a tere 
dict for the plaintiff, agseseing her damsces at the sum 
of $12,000, upen which verdist the esurt rendered judgement 
after overruling defendant's motions for a new trial and in 
arrest of judgment, The recard is before us for review 


et the instance of defendant, 


It is averred sn the amended desinration that the 


defendant with his automobile struck the elaintiff on June 21, 
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1920, at the intersection of Park avenue and 165th street, 
Harvey, Cook County, Illinois, while driving his automebile 
at a speed of 20 miles an hour, and knocked her down and 
hurt and wounded her, fracturing and breaking her right leg 
in two places, injuring her spine, buck and hips, and fracture 
ing aeveral of her riba, anc tere away 2 large chunk of flesh 
out of her right thigh, and injured her laft leg, arms, fee, 
hend, eyes, ears and body, and internally injuring her, and 
she suffered great pain, ete,, and wae compelled to gay out 
the sum of (700 in endeavoring to be healed of ber injuries 


thus suffered, 


Plaintiff's evidence develops that on the sconeion in 
queation she was walking with ofe Kichael Ysldent, in an 
easterly direction on the north side of LbSth street; thet 
when they approzched the weet curb line of Sark avenue, ® 
north and south street, they neticed defendont's antesebile 
eroseing the illinois Gentral Sailrosd tracks about 25 feet 
east of the eset curb line of Park avenue; that the eanident 
hapoened about 12345 P.u.; that the autouobile of defendant 
was running about 80 or 33 miles on houry that pleintiff 
and the witness Yaldent saw defendant's autosoblie first 
when on the west curb of Park avenue; thet plaintiff: and 
Waldent thought the automobile was going straight weat, but 
that it turned suddenly and unexpectedly to the sorth, ond 
that in turning in Park avenue defendant's autemebile struck 


the plaintiff, 


A Harvey policeman testified thet he arrived at the 
corner of L55th street and Pork avenue three or four minutes 


after the avcident; at the tise of the secident he waa in the 


whee 
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middle of the block in Perk avenue between 154th and 1LSSth 
etreets; he saw 8 oar stop and he went doen to eer whet i¢ 
Was, and that he sor the defendsnt sitting in the ear, and 
that he smelled liquor on his breath; that he told defendant 
to get out of the car sid that defendant did so, andin ee 


doing staggered end almost fel! down, 


Margaret Romanski, the plaintiff wae declared ingane 
in the Cownty Court on the petition of her husband in March, 
1936, eix yeare after the aceident; she hag never been OTe 


fined im an inetitution for the ineane, 


Gounsel for defendant omlled hia elient to the 
witness stand ae @ witmene im hig oe behalf, and counsel 
for plaintiff objected te hia eompetency as = witness, His 
vobjection being sustained and defendant offering no further 
evidence, the eause went toe the jury upon the onaé as made 


byopleintiff's evidenee, 


Hefendant, before the argument to the jury, presented 
to the court two special interrogatories, snich he requested 
the court to have the jury snevwer with their general verdict, = 


"1, Was the defendant driving the motor vehicle 
in « drunken or intoxicated condition at the tine 
of the accident in question? 


which wags anawered by the jury “yen, 


“2, Did the defeniont intentionally and » th 
wmilice strike the plaintiff with his automobile 
And the jury amewered thig “*no", 
Hefendent after the rendition of the verdiot moved 
$o set aside the special finding of the jury to the first 
Special interrogetery, and requested the court te enter judg 





ate 
REE baw Moat cowed andes Ate KE Mes oF tO” chive 
7h dade one af cmah Anca od bre ore tah « om 98 ieteete 
bak gteo act Sh giaistdia vat paoteh ethowee et dal uns nan 
tasbewted biov ad rele pitennd she ® spot! ta flew of dade 
ee athas 08 Lb taehne tes fact cow seep o6F Be tem tag o 
RROD. sio® @aoul® bos begets gated — 


a. “| ihc 
ehaual Barelodh ew Yivololig sit tiene tone tat ae a, 


fot ak beeeeers 15H te nade tes ft? no sxiset erat Sind ab 


Pars a. P - 





tt00 aed Tavest suk ee tN nai oie ahs te atone < 
a nested teat | aa ab bass? 





ont of 2aghio eid boliae. ¢gebmateb 70% sown | 

Keendoe ban..kleded avs ahd at peoatin oo baste sesatiw 
ai yhesatiw © aa yenstscw atc debontde ‘Vusaiatg tot f. 
teAde rt | ait garseiio teabestes fax pentetown gaied noite std | 


tual $8 deep 84% won east ote ot tren ween y ag ey ‘3 on 










sash Be atthival 7 Vo ye 
ate mee ‘ake oh 
outandis ani auld ot signees, <a oroted tartan, 





on 


Hetneuper sii. ro iste | soba merce fatoage we rv0 nae ot ‘ 
- othtor inxtanen «last site ee ete, ath aved os Pxo0 ote a 





elotdey raban od? guivizh Paosuerton + i tae Be 
amie RAY te aobviboug. ote ia ait vf! Oy 
meeetuegy a? ‘Sevbtona ie °° ae 
ree vt wate bg seeeien oe oe oe in wie 
a aetogd Lisoone Savaheen he by. ow fh : 
a Fr eke kw Tisdale ate lebi ie “he . 
sh th id wil ‘ 
eM tale aaabancone vet one bows 
Nibwiad. tolbrew evit te wong bine ot godte tachaetee 


ter kt at ot vist met to gatas Laker oie nb ses ours 


> Bhat Tad we OF Ftc cr) | neaweuann hate aa BA ce ee ye tf an Siren 
earl SEA E800 queen ogee tatosge 











ole 


ment in favor of defendant on the answer of the jury to 


special interregatory tio. 2, which sotions the aourt denied, 


No cueations arise upon the plesdings, Neither 
ie it argued that the anount of the verdict in exeeasive, 
nor does defendant argue for reveresl the ruling of the 
oourt in sustaining the objection made by plaintiff's counsel 
to defencant's testifying as o vitness in hie own behalf, 
The questions argued for reverenl sre that the verdict 
is contrary to law and the evldehee; the overruling of 
defend: nt's aotion for « directed verdict at the close of 
the evidence; that the court erred in giving instructions 
9, li, 18 and 14 proffered by defendant, sni in refusing 
to set aside the special finding of the jury to interrogatery 
No. 1, and in overruling the aotion of the defeniant to enter 
judgment in his favor on the jury's answer to sapecial interre=- 
gatory Ho. 2. Alse argues for reversal imoroper conduct and 
improper remarks of plaintiff's counsel in the conduet of 
the trial, and his argument to the jury, which madust, it is 


contended was prejudicial to devendant's rignta, 


#e¢ ill deelde theese points in the inverss order in 


whioh they are above stated, 


The conduct ef counsel for plaintiff in net sube- 
mitting to thes ruhings of the court on objections to quese 
tions, snd hie intemperate rewarke te the jury, are not to be 
commended, ond were this a close ease upon the serite the 
indisereet conduet!of counsel in thie regerd would be suffieg 


gient for the court te reverse the judgment and award a new 
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trial, Gounsel's persistence in repeating questions, or 
these like unto the questione to whhen the court had cuge 
tained objections, was highly daproper, but the rulings 

of the court, we think, were a sufficient corrective, 

The statement of plaintiff's gounsel te defendant's counsel, 
that *you have no more respect for the inteliigence of this 
jury than you have for = bunch of rabbits" wes highly iaprover, 
and while the court atruok the rewark from ¢he record plaine 
tiff's counsel continued in an attempt to justify bie stitee 
ment, Furthermore his argument to the jury im vhich he said 
*J any to you, when a womem hea lost her reason from this kind 
of an accident, if would have been better if ghe wae killed 
at the time she had the accident. #uch better, I¢ would 
enve her lote of suffering, fhe is no good to herself in 
this world and to anybedy else. fake it home to yourself, 2 
sister insane, a brother insane, a wife insane” was an ime 
proper apeesl te the passions of the jury, and should not 
have been made, In no way oun such conduct be aporoved, end 
if plaintiff's cage hsd been close upon the evidence, such 


sondust vould caus@® a reversal, 


Defendant's gounsel in eupyort$ of his centention 
that the sondwuet of plaintiff's counsel, as above recited, 


is sufficient cause to onli for e revereal of the judguent, 


gites Bishop v. Ghicavgo J.netion Railway, #89 iyi. 65, where 


the gourt saids 


*Jhe rvle in this Stete must be regerded as settled 
thet misconduct of counsel of the character mentioned 
is euificient cause for veversing the judgment, unless 
it can be seen that it did not result in injury to the 
defeated party, The cuestions to be deternined are, 
therefore, thether the improper argusent was of such 


ager 
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oharacter ay wes Likely to prejudice the defendant, 

and, if ae, was the verdict so clearly right that 

@ new trial Ought not to be granted because of auch 

prejudicial argument, * 

We ooneede that the foregoing is « trite and 

true statement of the law on that subject, It is therefore 
apparent, the evidence considered, being tout of plaintiff 
without contradiction, that notwithstanding the misconduct 
of plaintiff's counsel, defendant's rights were not pree 
judiced, sad that the verdict ig "se clearly right that e 
new trial ought not to be granted beanuse of sugh prejudicial 
argument® and comment, te oxnnnot say in the language of 
Mattioe v. Klawengs, 312 ibid, 298, thet “the verdict obtained | 
by unfair and unprefessional conduct of an attorney will not 
ve peraitted to stand®, but do say that the verdict was founded 
upon the merits of the case, as abundantly proved by blaine 
tiff'a uncontradicted evidense,in spite of her coundel's 


miseonduet, 


fhe apecial interrogatories were asked the jury 
at the request of defen'sut, and they were anerered as the 
resukt of such request by defendant,and be is thereby satopoed 
from now complaining of what the court did om bis own urging , 
and ag the anewers are responsive to the interrogatories, the 
court did net err in refusing defendmt's aotions, se sore 


reaited, 


Defendunt contends that the verdict should heve 
been instructed in hie faver on the jury's answer in the 
negative to the special interrogatory, * Did the defendant 
intentions lly and with gabice atrike the olaintiff with his 
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automobile®; snd contente under Section 79, Chapter 1Lo, 
Tilineie Etatutes “effect should be given to the special 
finding when inconsistent with the general verdict", and thet 
the court may render judgrent on the speeizl finding without 
regard to the general verdict, but the special finding and 


the general verdict sre not in law inconsistent, 


In Yol, 3 Mailing Gase Law, 527, section 5, it is 
stated that: 


‘Where, however, the basis of an action is 
aeseunlt and buttery and not simple ageault, the 
intention with which the injury wee dene is ime 
materinl so fer as the maintenance of the section 
is concerned, provided the act osusing the injury 
was wrongful, for if the sot wis wrongful, the 
intent must necesserily have been wrongful, (citing 
authorities) and the fast that an act wee dane 
with @ good intention, or rithout eny unlawful 
intention, cannot change that which by reason of 
ite unlewfulness, io cesentially an aeasault and 
battery, inte « lawful act, thereby relessing 
the aggressor from lisbility.® 


And in Vol, 2 Amerioan & English Enelycopedia 
of Law, @nd ed, page 853, the dootrine is thus stated: 


*fo oonetitute an indictable xs#ault or 
battery, there aust always be an intent, expressed 
or ivplied, te do an injury te another; but one 
may be liable in « oivil action, for assumlt or 
battery, where there was sn entire absence of the 
intent te do any injury, the ground of liability 
being thet the assault waa committed in the pure 
guance of an wnlawful act or wae the result of 
negligence,” 


Yhe defendant in driving hie automobile when he 
was not sober at an excessive rate of specd wae guilty of 


negligence and the set become and was unlawful. 
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Ty Kirton v. Sgeth Ghicoge Street Fy. Soe, 91 


Til. App. S64, in which agsault and battery was charged 
the court said, 


"Any unlawful act committed with violence to 
the person of another, is trespass, me whe does 
en unlawful act, or a lawful act in an unlawful 
manner, to the injury of another, is Liable as a 
trespasser, 

In such case the person injured may be entitled 
to recover dnaages, whatever may have been the trese 
pascer's motive, ant of malice is not a ba¥ to a 
Fight to reoover, * * * 

The queetion of whether the act was wilful, 
wanton or malicious relates only to damages, not 
te the right to recover, If the act complained of 
be wliful, wanton or malicious, the jury is sutkere 
ized by the law to give amart noney or cunitive 
damages,” 


I, Williams vw. Kaplan, 242 ibid.166, the court eri, 


*Wot infrequently the law imputes toe « wrong- 
doer an intention which as e matter of fret, he 
did not possess, and as Salmond says (Gelmond Juris= 
prudence, 7th Ed. pe S87): “fhe reason for the rec- 
— by the lew of such oasea of sonstructive 
tion is the expediency of extending to the acre 
serious forms of negligent wrongdoing, the lisbility _ 
or adiitionsl liability attached to wilful wrongdoing, *” 
fo that when defendant unlewfully drove his automobile so 
that, a¢ & reeult of auch unlawful act, he knocked dorn and 
injured the plaintiff, he was guilty of en ageault and battery 


ef the plaintiff, 


We find no error in the giving of instructions 3, 
ll end 15, There was teetisony to sustain the contention that 
plaintiff's mind had been impaired as the result of the acgcie 
dent and was proper to be considered ag an sleaent of danage, 


as stated in instruction number 9, 


In instruction number 11 it was s correct stateacnt 


therein thet the “law wade it the duty of the defendant, in 





@ 00 .ut tontsh agro tee erie P 
‘aN Bee. eee 
neaial aN enone bnew dieeene “ee at’ ee nt) * at 


Cad tase “pitt 





cans 






En Nig y 
onnfely dike bosdinuoe to8 ker wa ae Pegi 
oy yt <auaeesd ak premade” ou oe 


ae ck dow Gotwal a 50 ge fu bhe sas a, 
sinmains's ak euaione te yistal She sd : ea 


peltivuo of yan koveint nooteq aie aaee a Pg Oe 
~os2y co oeod avad YRS tevetcd’ ,segnash TO VRORT OF 
eo tad. 2 teu al oslo to tel Sviten » aoeaey 
a2 * “Sate! OF Oagee 7 
ne naw fon odt rodensiy to HOLT wa BAT re 
Oyémeh ot yird vodeles sualotian so aobmee  ! 
4 hem seuss goa ont TZ .wRrOnur oF din ts edt af 
~rodger xh yor) sit gmctodion xo noteen wise 
gts tai oi qaaon deme Orig oF wel ; 















~yediee r gota wad ott S00 ik ve ta : 
od” sat, wf ‘to Tegotn, 
LOE ee me oh aS. of DE 
Orhinurtsine to 2 =p Ve wat ae 
Rp gre SEY rrp aber 
3 OH xa 
*? palokgaote thule ay acoat fa Ut sidall lane T° 





66 wWidemotve etd overs Yfivinsiay vanbawted mode PRP UB 

has mwor badpons ad fos fetwodaw dows Yo tivess 8 we tase 
Westad bas tidvens nw Yo Wilkug aoe aut ied omar at 
Laps Saalh ve 








o@ eustiRirloias to paivig ane in SOTO Of. + bee “ sive 
$add soltaatnes oft wlvtdye of ysomitest cay mkt st has if 
ehooe edt to tiueer odd wn hottiqat aved had beta a'Rtaeerata 
oPhaund te #aenel4 ae we haxabianay: A oF net aw al “ 
of s nelaigte Noktoon twee: wh BOIaT 





#QIwStats JowTTOA a wee 22 FF soca anttuon tend an 
at Paebueted og Yo yun oat 68 Sn emi" wet Po mtwweds 











eaijes 
turning to the right from ssid 155th etreet into Park evenue, 
to keepato the right of the center of auch intersection of 
such highway", so that the jury aight find thet » frilure 
so to do wis negligence and an uniewful eet, which reeul ted 


in the aesault and battery of plaintiff complained ef. 


instruction 12 inetructe the jury regarding a 
violation of the Noter Vehicle Law of Illinoie, This is 
but s reference to another form of negligent conduct on 
the part of the defencant. If the violation of the act 
ia not proof of @ wilful onc Gintentionel injury, it ie 
proof that a viclation of the moter vehicle law be in iteeif 
evidence of negligence, A Violator of that lew is guilty 
of unlerful conduet and suc violation by the defendant tex 
minated in the agsmlt end battery compisined of in plain- 
tiff's declaration, 


Defendsnt's objection te instruction 14 lies in 
that paxt of the inatruotion which aeya, *the plaintiff 
would be entitled to recever, although you may believe from 
the evidence thet the plaintiff was guilty of contributory 
negligence.” contributory negligence is not an ingredient, aa 
# matter of lsw, in a case of sasenult and battery, f+ would 
have been wise to have omitted this inetruction, 22 it had no 
place in it, but it was harmiese and did the defendsnt no injury. 
It would be captious snd altogether illogiesl to held that the 
giving of instruction 14 as to the effect of contributory neglie 
gence, constituted error which shoukd work © reverss] of the 
judguent, 

The egurt did not erg in denying defendant's motion 
for an instructed verdict at the close of the proofs, for in 


the condition of the evidence of plaintiff, uncontradicted | 
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ag it then was, it wae the province of the jury to pass 
upon ite probative force ae 2 cuestion of fact, It waa 


not & Gquestion of Lew for the eourt, 


And finally the verdiot is sbundantly su-ported 
by both the evidence aud the law contained im the instructions 
given to the jury. Gm the merite the cose iw clear ond abundantly 
sustains the verdict and judgment. 


fhe errers in procedure heretofore nointed out 
are not euch &@ to warrant ® reversal of the judgment, 


Consequently the judgment of the Superior Gourt ie affirmed, 


JUGGRENT AF) IRMED, 


TAYLOR, Ped. AND WILGON, J, OONCUR, 
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KEKNIS BRANNOCK, ) 
Appellee, APPRAL FROM 
ad MURTOIPAL goneyT 
FREOBRICK H. HERDRIGH, OF GAIGAGO, 
sopentonta 


Opinion filed Jan, 18, 1928, 


MR. JUETICN KOLNOM delivered the oninion of 
the court. 


The plaintiff, & real estate agent, waa employed 
by the defencsnt to s@ll his premises at 348 west Chicage 
avenue, Ghiaago, for the sum of 622,000, for which he agreed 
to pay & commission at the regular real estate board rate; 
thet plaintiff sold the property to the Mission Friend Pub- 
lishing Company for $28,090, 2 purchaser who was ready, willing 
and able to buy snd pay for the sane at the agreed price, De- 
fendant refused to sake the esale, The cause was subai tted 
to the trinl judge by agreement, and there wae a finding in 
favor of the olaintiff and a judgment on the finding for #6u6. 


Qefendant brings the record to this court for review, 


There was no dispute between the varties in regard 
to the foregoing facts. The only defense mide by the defendent 
was that the plaintiff subsequently to defendent's refusal to 
sell te the #igssion Friend Publishing Company, sold to thet 
company a piece of property in the same bleek fer $18,005, 
and that on that sale pleintiff received a comvisaion of #540, 
and defendant claims that he is entitled to a credit of that 
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amount agninet plaintiff's claim, and that defendent waa 
entitled to such credit in the way of mitigation of damages, 
This defense was set up in defendant’s affidavit of merits. 


Defendant now contents that the trial judge erred in 
not permitting defendant to avail of the asle made by plein= 
tiff te the Mission Friend Publishing Cowpany of the 918,000 
property, and to be credited with the amount of pleintiff's 
commission on that sale, ith this contention we are unable 
t0 agree, then plaintiff brought to the defendont e purchaser, 
ag he did, who was ready, willing and able te buy the proverty 
on the terns exacted by the defendant, and defendant refused 
to complets the sale and convey the property, the transection 
between them was completed and a onuse of action remained to 
plaintiff te recover the amount of his resol estate brokerage, 
ee claimed by him in this suit. that plaintiff did after that 
insident was no concern of the defendant, hile before that 
time he was in his expley for the purpose of meking the gale, 


after thet time no contractual relationship whateoever eristed 


between them. 


fo sum up the situation, plaintiff sold fer 222,006 
defendant's property, aa agreed, to the uyseion Friend Publishe 
ing Sompany, and after defendant's refuesl to carry out his 
oontract he 20ldafor a thirdparty another piece of property 
in the vicinity of defendontts for the price of $18,000, for 
whieh he was paid a oommiasion of #5406, In effect plaintiff 
had e¢l1d two pieses of property on both of whieh he had earned 
a eomsaission, If defeniant hed oened both pieces, te vould 


have been wmpelled te pay plaintiff a comsmirsion on the total 
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amount of both sxlee, being $460 plue $640 fer the second 
sele, The second sele was an independent transection in 
which defendant was in no way interested. It is patent 
that plaintiff used hia time, his efforts and bis experienc 


in s¢lling defendant's property, and when defendent receded 
from his contract and refused to oarry it out, then plaine 
tiff expended like effort, experience and time in negotiate 
ing the sale to the Nission friend Publishing dompeny of 

the segond piece of property, - two independent trensxetions- 
and in no wiy connected. In the seeond transaction defende 


ant had no interest, 


It ia true that defendant hae been unable to cite 
any cose dirsetly supporting hie contention, Hovevear, he 
cites two cases, firet, Santon Hughes Pump Go. v. Liera, 205 


Fed. 369, and second Barnett v. Furniture Co,, 199 Ill. App. 
516, Neither of these eases is in point, either in fact er 


legal principle. fhe first ease involved the asie of & pump, 
and Llerna, whe procured the sele, was promised & commiasion 
of $4,000, and after waking the axle the Pump Company refused 
$0 sell the pumpe ‘Thereupon the agent procured & similar 
puny from the Pitteburgh Pump Company, for which service, he 
was paid by the Pittsburgh Puup Company $3300 for his commis- 
sion, In allowing the credit the court aid: “So far as the 
vriefs of sounsel indieate or our gavestigetion discloses, 

the question, aa applied te the facts, is novel, ant we aust 
deeide it according to whet we think the controlling princivles 


and without the aid of precedent,* 


In the firat place we do not regard the orxse as 


involving the eame questions as are here in digoute, and 
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further we do not feel that the oase was well degided, 

It is apparent that no supporting ease could be found 

either anterior or subsequent to that decision, and se it 

hag no sppesling foree to us, we disregard it as imappliocable, 
whether the decision wes right or wrong. Thie is not = ease 
for damages for noneperformunce of a contract. It is an 
action for a real estate brokerage commission earned by the 


plaintiff from the <defenisnt, about which there is no dise 


pute, 


in Bemett v. Furniture G9., gupre, the writer 


of this opinion wrote the opinion in that case. That is 
not applicable because it ros eo question of the bremech of 
contraet of esployment, and plaintiff there wea entitled 

to recover, as he did, an ssount sufficient to maze hin 
whole had the contrect not been bremched by the defendant, 
that decision reste uron the axiometic principle that the 
servant in the breseh of an employment contract by the 
useter was bound, ag far ae he reasonably could, to minimige 
the damge by obtaining other employment end doing other 


work. 


fhe brief ef counsel for defendeant ia novel end 


interesting, but it ie without legal vigor. 


No rexeon appearing why the finding and judgment 
of the Municipal Gourt should be revermed, thet judgment is 


affirmed. 
&B FIRMED. 


TAYLOR) Ped. AND PILSCK, J. GORGUR. 
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FAD BUTTRIOR, ) 
) 
Appellee, } 
APPEAL FROM 
Ve SUPERIOR GOURT, 
7 | ) GOOR COUNTY, 
YELLOW 048 GOMPARY, ) 
& corporation, 
Apoelient, ) 


Opinion filed Jan. 18, 19238, 


wR, JUSTICH WILSON delivered the opinion of 
the eourt, 


The amended declaration in this eause, consists 
of seven counts, The first oount charges thet on June 27, 
1923, the defendant was operating @ certain zotep vebicle 
over and slong & certain highway in the city of Ghiesge, te~wit: 
Harrison Street; and that it was its duty to exercise ordin- 
ary care in the managenent and operating of said vehicle; 
that the plaintiff, in the exereise of due care for sis orn 
safety, wae welking along and upon said Herrisen street at 
gaid intereection of Harrison and Gentral fark Avenue; and 
that the defendent negligently ran into and aominet the 
plaintiff, thereby injuring hia, The s@cond count is prastic- 
ally the same exeept thet it sharges feilure to give warning 
of the appreach of the motor vehicle. fhe third count charges 
@ violation of the “otor Vehbole Act. The fourth count alse 
charges violation of the Metor Vehicle Act. The fifth oonunt 
charges failure of the “oter vehicle to be provided with good 
and sufficient brakes, The sixth count cherges a violation 
of the atatute of the Gtete, recuiring sotor vehieles to drive 


a certain distance from street railway cars which are dise 
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charging passengers, The serenth count charges violation of 
the statute in that it failed to provide ani use lawpe or 
lights visible for 260 feet, in advance of the motor vehicle, 


The testimony discloses that Fred Buttrick, pleine 
tiff below, was 51 years of age and hed the sight of only one 
eye; that on the night of the 23rd of June, at between 11:30 and 
12 o'clock, he had slighted from @ street car which was going 
in a westerly direction on iigrrison street, and which had ° 
stopped nt the intersection of Harrison street and Central 
Park avenue, a north and south etrest in the Gity of Chicago; 
that he atepped off therear end of said car end walked behind 
it in « southeasterly direction. The testimony further ahows 
that an east bound car on Barrison etreet had stepped et the 
opposite side of Gentral Park Avenue, at abort the seme tise 
thet the west bound car had stopped at the east crosswalk, ond 
had them proceeded east over and slong Central Perk avenue, and 
was approximately in the center of Central Park avenue, when 
Plaintiff apnenred from behind the car upon which he hed been 
riding, It appears further thst ® Yellow Cab had alse stonped 
at the west side of Gentral Park Avenue, just beek of about 
at the rear end of the east bound street car, for the curpose 
of allowing passengersto alight frow that oar, and thst this 
oar started up at about the eame time the onr did, and proe 
eeoded in an easterly diréotion along Harricon atreet, ower 
and across Gentral Pari Avenue, in the same direction as the 
street oar and just south of 1t. Buttrick orossed over the 
south track of the street cay line, proeeeding in « south- 
exnsterly direction, end nearly reached the curb on the south 


side of Harrison atrest, at » point aprroxiuately 75 feet 
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east of the southeast corner of Gentral Fark Avenue and 
Harrison atreet, After the accident, the front of the 

eab was gproxmately in a line with the front of the east 
bound street car and the right heels of the eab were up 

and over the curb, The testinony shows that the plaintiff 
had a botthe partly filledwith liquor in his pocket at the 
time of the aocident, but there is no evidence of intexione 
tion, Ho oy,estion ia raised ae to the extent of the injuries 
sustained, A jury returned a verdict of $5,000 snd judguent 


wag entered on the verdict, 


The only testimony as te the rate of speed at which 
the mb was going is that of the driver, who testified ‘he was 
going at around 10 or 15 miles per hour, ‘The only testizony 
aa to the speed of the east bound etreet cur, is thet of the 
motorman who testified thet he was going about 8 miles an hour. 
It appears that at the time of the ascident there mes no other 
traffic on the street, The district im cuestion appesrs te 
be port residence and pert business, tut on account of the 
lateness of the hour, we cen safely ascuné there mie not such 
business being done and there does not appear to be any evie 
dence of any Other traffic, on the street or in that nei gnbore 
hood, fhe cubman testified that he was going home; and that 
he lived about one and & half bloeks from the oorner in quéese 
tion, It appenrs thet the distance from the south rail of 
the east bound track to the south curb of Harrison street was 
13 feet 10 inches, and that the distance from the east curb 
of Central Park avenue to the entrance of the garage on Katrisen 
atreet was 320 feet; and the height of the south curb was 


seven inches, | 
From the foregoing facts cogtained in the testimony 
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it would appemr that it would/be necessary to consider the 
third count of the amended declaration, whigh is predicated 
on the etatute concerning drivers of setor vehicles and their 
obligation when passing through busineas districts or resident 
districts, as it is evident that the esause of accident was not 
the rate of spéed at which the cab wang traveling, with refere 
ence to the built up pertion of eny town or village. For the 
sane reason it is not necessary to coneaider the fourth eount 
of the declaration, There is no testimony as to the condition 
of the brakes and for thet reason the fifth count should be 
disregarded, ‘The sixth count, pertsining to the etatute in 
regard to sotor vehicles pasceing standing atreet cara, hes no 
appliestion in this case, beesuse of the fuet that the meter 
vehteole wae going in the came direction e@ the esr, fhe seventh 
count should be disregarded because it ie apparent that the 
plaintiff did not observe the cab, ae he wae walking in 2 
southeasterly direction, so that the failure of the defend= 
ant in providing the Lights required by the statute would not 
be sufficient to warrant 2 reeovery. Thus we have for con= 
sideration only the firet count of the declarathon, hich 
gharges negligence in gemral terme; and the second count, 
Which charges that the driver of the motor wehicle fsiled to 


give warning of Sige approach, 


A-release signed by plaintiff on June 34, was intro= 
duced in evidence ae cne of the defenses. In Fegnrd to this, 
plaintiff testified that he did not resiember when he signed it, 
and did not know furphy, the man who presented it; thet at 
the time he was in pretty bed condition and 4id not know how 
much the release wae for; that the woney wae Left lying on 


his bed; that he wee suffering pain; that he has never seen 
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the money singe it wae left by wurphy; thatshe did not 
remenber signing the release, but thet it was bis nome whieh 
appeared on it; that he had taken sn opiate, and that he 
renenbered the wan saying something zbout wenting to help 


him snd thet he would be bs ek, 


Paul Dressler, w witnesa on behalf of the plaintify, 
testified that he was in the neighborhood on or about June 23, 
and there was an automobile accident about 11:48; that he 
had put his car in the gtrage and started east when he heard 
& orash on Harrison street and looked around, end there wae a 
man, apparently knocked down in front of a Yellow Cabs that 
he did not hear any horn blown snd that the sacoident haprvened 
about 50 feet east of Central Perk Avenue; and the street car 
was atanding opposite the ear; that the gerage im whieh he hed 
put bis oar was enst of Central Park avenve and he wae just 
‘goming out of the door when he heard the noise; und thet there 


was 2 light on the south@ast corner of Central Park avenue, 


Stanley Flarpe, 2 witness on behalf of the plaintiff, 
testified that he eas standing in front of the carage. which 
Was on Harrison street, east of Central Park avenue, when the 
accident occurred; that he heard the erash and looked te see 
where the noise cane from, and it wae about 100 feet west of 
where her was standing, on Herrison street; that there wag 4” 
street car atanding at a point about even with the taxiesab; 
that he did not bear any horn or street car bell; that there 
are no stores on Harricon street east of Central Park svenué 


except the cerag@, end no residences, but it is e business and 
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reshdential district; that Sreasler had just brought in his 
car and he was om his way out when Oressler came in; when the 
eragh case Dressler was going east on Harrison street and had 
not yet driven into the garage; that Gubttrick wae under the 
cab vrhen he reached the scene af the escident and thd rushed 


the cab two or three feet west, 


On behalf of the defenc:nt, Genie) Madigan testified 
that he wae a police ofiicer of the Gity of Chicazge; that on 
the night in question he wes coming home from work on thie 
atreet car going enat on Harrison street and waa sitting in 
a front seat rernding hia newapaper; that the or stopped about 
160 feet east of the intersection end he stepped out ond sar 
a Yellow Cab stoored at shout the front step of the atrest enr; 
that 2 man wee lying in front of the Sab in the street, between 


the street car and the ob, 


Michael Harria, witness for the defeniwnt, testified 
thet he was a collector for » wholesale slothing house, and was 
on the corner of Harrison street and Central Park avenue, which 
was @ blook and 2 half from hie home; that toe accident eoturred 
about twelve o'clock midenight; that he saw = man jump eff the 
car before it onme to s stop and run around the corner of the 
street car at the rear end; that he heard a erash and ren ond 
saw that the man had been hits that this san ran in front of 
the eaxst bound oar; thet he head seen the Yellow Gab prior te 
the time of the accident and that he heard 2 horn blow and the: 
were no other sutomebilee in ths vicinity except this Yellow 
Cab; and that the aan did not leok at 211 shen he got to the 


aouth reil of the west bound traok, 
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Thomas Yurphy, testified on bebalf of the defende 
ant that he wae an exployee of the Yellow Gab Company and that 
he obteined the signature of the plaintiff te the release in 
question; that he geve hia $190.00; that at that time he told 
him the Yellow Oab Oumpany was willing to spend about $50 on 
the case, from @ nuisance standpoint, and explained to him 
what be meant by *a nuisance standpoint"; that he finally 
raised it to #75; that the plaintiff held owt = little, and 
he finally gave him #100,00, Defendant's Exhibit 1, is a 
relezse in the usual form signed by Fred Buttrick, and the 
consideration is the gum of $105. Defendant's Exhibit %, is 
a statement as to how the accident happened, signed by Buttrick, 
in which he etatees that he hurried and beat this street cur, 
and after he had passed it he wes struck by the cebs; that he 
hed a few drinks of Moonshine whiskey at the Pier, but waz 
not intoxicated, 


Walter Bandy, a witnese for the defendant, testie 
fied that he wae the driver of the Yellow Gab, at the time 
of the accident but was not in the employ of thet company 
at the time of the hearing of this case; that he left the 
company in October, 1935; that he hed driven a machine four 
or five youre; that he hed a oer in hie own family; that 
he had a license; thet on the night in question, «+ about 
13 o'clock, he was driving east on Harrieon strect and stopped 
on Central Park «venu®; end there was 2 street car alongside 
of himj that a lady got on the street car and he started up 
when the car started; that he did not see the plaintiff une 
til the omb had gone 50 or 75 feet east of Gentral Park 
avenue, and he, the witnesa, wes fiongside the front stepe 


ef the cax} thet he first saw the plaintiff crossing in front 
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of the eastbound car and when he jumped in front of the eab 
he wae five or ten feet from the front end of the ach ine; 
that the onb was going 10 or 15 wiles an hours thet there 
wags nothing else going east except the oa and the etreet 
car, that when he eaw the sen he bonked his horn and pat 

on the brakes, and the right front wheel swung to the ourb 
and went up on the curb, out he hed already hit the wan, ond 
had stopped; that he put the man in the cab and took hia te 
the noepitel; that he bd lights known as perking lights, 
which are larger than curb lighte, on the side of the oab 
by the windshield; that he lived sbout a block and « helf 
from the point in question; thet when he hed started up he 
had thrown bis car into seeond, but he did net sound hie 


horn until Khe saw the san jump in front of him, 


fligabeth Fugasmn, « witness for the defendant, 
testified that she lived at 3566 Yest Harrison street; that 
she was sitting on the bottom atep of her etairenay, near the 
sidewsik, at the time in question; that ahe aaw a west bound 
Harrison strect oar slowing dewn; thet a mon stepped eff the 
back platform and started eouth serosa the street; thet he 
rushed acrosg and cot in front of thet car; that she heard 
brakes of @ machine and went norose the street; that the 
Yellow Gab was standing there with one wheel on the curb. 


She also testified thet she could not eay whether she heard 
& HOrn or not, 
Joseph Philip #hes, = witness produced on pehelf 


of the defendent, testified thet he was a totorsen for the 


gurface Lanes end had worked for that coupany abovt four years; 
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that he was the motorman of the east bound street car at the 
time of the accident; that he wae on the front platform; that 
he did not see the cab until it wae alongside of him and the 
man was hit; that he ear a man go in front of this car, about 
ten feet ahead of it; that he was runniny seroes going south; 
that he out on bis brakes and the next thing he tnew he saw 
the oab hit him; thet when he started up he hed his controelier 
at the fifth point, about eight miles an hour; that when he 
was 50 or 160 feet east of Sentral Park avenue he eae going 
about Smiles an hour, 


Giarles J. Arp, witness for the defendant, testie 
fied that he was a conduster for the Surface Lines, smi vag 
on the east bound car on Harriaon atreet at the time of the 
secident in cuestion but did net see anything of it until 
after his oar had stopped; that be helped place the men in © 
® gab and thet the cab was about even with the front vestibule 


of hig car, 


Gherles Rey, & witness on behalf of the plaintiff, 
teatified in rebuttal that he was an investigator for counsel 
for the plaintiff; that he talked with “rs, Fugwenn (the 
witness hereinbefore referred to) that he wrote © st» tement 
from her which he did not renember whether he read te her 
or not; that at thet time she steted to hin that plaintiff 
walked south after he got off the car and behind it, «nd st 
the time a Yellow Oxb was running faster than the street oar, 
Which was running at the usual rate of apecd at which they 
run between interaectionsa; thet she heard no horn sounded; 


that Bandy, the driver of the ceb told her he was driving 
east in Harrison street on the east bound track at a modere 
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ate rate of apeed, and that at a point about 100 feet 
east of Central Park avenue he was paewing a couple of 
west bound cars, and when the car came opposite hin 2 ean 


game out from behind, 


Thie conoluded the testimony on both sides, and 
it is insisted upon behalf of the defendant below tha’ the 
evidence does 6% sow ordinary onre on the part of the plaine 
siff, And, te substantiate that position, argues that in 
eres@ing behind the onr he woe not on = eresswalk properly 
provided for crossing the street; that after he saw the 
approaching car on the east bound track, he walked the 
rest of the distance agroes the satrest without leeking, 
and that be should have known that it wae customary for 
vehicles to travel in an easterly direction on that part 


of either the street car or the cab, both of which had etarted 
from « stending stop and evcld not have acquired any considers 
able speed within the distance from the time they started 

up to the time of the accident. 


On behalf of plaintiff below, it is argued thet 
the rule of lew announced in the ease of Stack v. fpet St.Louis 
fy. CO., 245 I11. 308, is applicable ta the cage et ber; and 
that under that deeision the courte have laid doen no precise 
rule of action to be observed by & man, piusing behind » street 
ear, who finds hiaself suddenly confronted, Fithout warnings, 
by & rapidly moving omr or other vehicle, And further, as 
announced in ssid opinion, that while he aight have avoided 
the sceident by the exercise of a bixh degree of eure; this 
was not required of him veceuse he hati ® Tight to rely 
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upon his senee of hearing a5 ell as hia sight, and to 
expect defendunt below te give warning of its approaohs 

that it was a question of fact for the jury, under 411 the 
elrcumstances, to decide whetber or not the defendant had 
exercised due onre in running pest « street car at the 
point in queetion; and whether or not it wae necessary, 

in the exercise of such care to have sonmnded s warning 

of ite approach, so that the plaintiff below would have 
been appraised thereof, Yo thie rele, as snnounced by 

gur Supreme Court, gouneel for defendant below insists 

that the driver of the on’ could not be expected te arpre- 
hend the crossing of & person at this distance from a street 
intersection; and that he had bie car under control ag was 
shown by the fact that at the time he stepned his enb it wea 
on a line with the vestibule of the street car in front of 
which plaintiff below had just pessed, 


From the facts in the Sgack eage, it appeers 
that the deceased alighted from the rear clatform of an 
interurban oar going weet on State street, in the city 
of East St, Louls, which had estopped et the weet side of 
Sixteenth street, on intersecting strect. fie passed 
around the rear end of the sar to go south, snd at the tine 
he waa struck was evidently on the crosewaik where pedestrians 
would natural ly be expected to stand, It ap-eares frow the 
opinion of the court, at page 11, *that the gong wae not 
sounded within fifty or sixty feet of the crossing shere 
the deceased wae struck, and that the east bound oar was 
within two or three feet of him ae he oame from behind the 
west bound oar,” There was also svidence that the ear was 


running &% ® rate of spesd greatly in excess of the speed 
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limited by ordinance, 


in theorse at bar the facts are that the cer 

upon which plaintiff wes riding was a weet bound oar and 

had atopped at the east side of Central Park aveme; that 
the plaintiff alighted from the rear end of this west bound 
car and walked around the rear end, - not an the crosswalk 
but at least a distance of the length of the car, ond probably 
more, frou the erosswalk which was provided fer the purnose 
of permitting pedestrians to eross the sireet, It appears, 
moreover, that there is no cueation in the case at bar such 
ag was involved in the Stack enge, namely, the degree of 
care required of a person who finde himself suddenly in a 
position of danger. It appears from the testisaeny in this 
ease thet buttrick, after pessing around the end of the oar 
from which he hed alighted, peroeived the oncoming east bound 
ear end still procoeded across the track in a southeasterly 
direction; and at no time was aware of the apuroaching cab 
nor did he take any steps te discover whether or not there 
wag a onb or motor vehicle proceeding east on the street 

in question, running parallel with the east bound street 


Cake 


.° fhe court in the Stack oaee haa distinguished 
that case from the mee of Ghicavo City Railway Company ve 
O'Donnell, 208 111. 867, which, in turn followa the rule 
St. He 


Loe, R. Goo Vo. Sorsar 





announeed in the oase of North 





203 111. 608 In thia latter case, the court in ite opinion 
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*Nor should the inquiry in regard te contribu- 

tory negligenve by the deceased have been directed 

only to the evidence of whet the deceased did at 

the tiwe of reesiving the ey pee The claim of sappeli-~ 

ant is, not that he then failed to do what a man of 

ordinary caution would have done te avoid injury, but 

that he failed to do what a man of ordinary caution, 

under Like ciroumstences, would bave done to avoid 

placing himeelf in a position from which be could 

not esonpe without being injured, One sho, failing 

to observe due eure, blindly walks into a danger that 

the observance of due care would have enabled him to 

avoid is no leas guilty of contributery negligence 

than he who by the observance of cue are oold exe 

tricate himself from danger fails to sake any effort 

for him personal safety, and becsuse thereof is injured,“ 
. It apsears in the osse at bar, that after the 
plaintiff discovered the oncoming @aet bound car, snd saw 
that he could pase over that track in safety, instead of 
the fact that there was an oncoming east bound oar being 
& Warning to him, the plaintiff nevertheless utterly friled 
tea consider that there might alao be an oncoming esst bound 
moter car running parellel with the street oar. The situie 
tion oreated was sueh that if he had discevered the oncoming 
@ast bound cab, he was evidently in a position from which 
he could not possibly extrionte hiaself, because it would 
be dangerous to go ahead and dangerous to go back; ond the 
situation created thereby would be very similar to that which 
arose in the case of Roberta v. Ghioryo City Railway Jo. 262 
¥11, 2238, where the deceased attempted to cross the street, 
not at an intersection and betreen tro epprosching cars, with 
thevresult thet after eressing over in front of one car, he 
found that he would be eatruck by the car going in the opposite 
direction, and, in that extremity, he jumped back and was killed 
by one of the two care in question, ‘hile it is true that in 


the Roberts case the court gndad thet the deceased sould see 
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the two cars, end that it might be argued that in the case 
at bar the plaintifY did notesee the Yellow Gab, neve rthelesa, 
it is a matter of comnon kuOwledge that motor cars are lLinble 
to be rumning in the same direction «nd parallel to etreet 
care; and as the point of the accident ras seventyefive feet 
east of the east oresawaik of Central Park avenue, by the 
exercise of wdinary prudence, he should have known that such 
motor cara would not anticipate that persons would appear 
from in front of the east bound strect cara; and that at 
least they wo.ld not be called upon to exercise any greater 
degree of gare for hie safety than, under the circumstances, 


he would be onlled upon to exercise for his om safety. 


The Gupreme Court in the foberts case, at page 251 
of its opinion, says: 
"He was not on a crossing for pedestrians 
end needed no warning or signal that the two 
ears were approaching each other, =- 9 fact that 
no omecould fail to observe, The evidence 
Taised no issue of fact proper to be submitted 
to @ jury, and the court erred in not directing 
the verdict," 
In the cage 2t bar, the enb had crossed over the street 
intersection provided for pedestrians and had reached a 
point where it became unnecessary for the driver to ane 
ticipate the necessity of warning people who might cross 
at that point. On the part of the plaintiff, he should 
have known that the sume reason, that would require = aotor 
ear to sound & warning on spprosching & crosswalk, did not 
exist sa to one which had orossed ever such crosswalk and 
was seventy-five or one hundred feet beyond, Again, in 


the toberte case, the Supreme Sourt in its opinion, at page 
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833, after commenting on an instruction embodying the mle 
@s to persons confronted with sudden danger, eays: 
‘Tis has sometimes been said t state an 

abstract rule of law, but strictly speaking, tke 

only rule of law is that parties placed in the 

position of Smith and the defendant's employees 

must each use ordinary care, reasonable cure or 

due oare, which are convertible terms, snd sean 

that degree of esre rhich ordinerily prudent 

persons are accustomed to exercise under the 

eanée or similar circumstances." 
In the case at bar, when the plaintiff saw the oncoming 
street car, his attempting to cross the street in front 
of said car in the manner and under the circumstances chown 
in this eas@¢, and without ascertzining whether or not a motor 
car Was aporosaching, would, as we have stated, constitute 
such contributory négligence on his part that it must be 
held, as a matter of law, that he was guilty ef such cone 


tributory negligence as would preclude his right to recovery. 


For the reasons stated in this opinion, the judgnent 


of the Superior Gourt will be reversed and the cause remanded, 


REVERSED AND REMANDED, 


HOLDOM, J. CONGURS; 
TAYLOR, Peds DISSENTSs 
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73 @ 31678 
Re i. DUAR, 
Plaintiff’ in Error, 
ERROK TO | 
Ve 
GIRGUIT COURT, 
RIDONEY W. ANDERSEN, LLOYD i. HALL, QOGK COUNTY. 
BERNARD B, CROSS, | 
Defend#hts in Krror. 


Opinion filed Jan. 18, 1938, 
MR, JUSTICE WILSON delivered the ovinion of 


the court, 


This cause comes before us on = writ of error 
to the Circuit Geurt of Cock County. A motion here to 
dismise the writ of error wis filed by the defendont Sidney 
w, Andersen, on the ground that the bill of excertions was 
defective in that it was the original bill of exceptions 
filed in said cause and wae incorporated in and made a 
part of the record without a stipulation or egreement of 
counsel; and that the bill of exceptions wue filed Fay 10, 
1926, and was not signed or sealed by the court st thet time 
but was marked "presented and signed* February 24, 1927, 
which was wore then a year after the time Within wich the 
bill of exceptions shovld have been signed, sealed ond filed, 


fhe abatract of record filed in this cause contains 
no plisocita, nor reference to any of the orders entered in 
eaid enuse, and for that reagon thia court has to resort 


to the original reeard filed herein. 


fhe record shore thet a judgment on the verdict 
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was entered in the cause on July 17, 1925; that an sopesl 

was prayed and allowed on that date om the filing of s bond in 
the sum of $100 within 30 daye and » bill of exceptions within 
sixty; that the tine for filing a bill of exeeptions expired 
November 6, 1925; that the so-called bill of exceptions was 
filed way 10, 1926; thet the said record was presented to 

the trial judge on February 84, 1927 and by him marked “pree 
gented February 34, 1927*; and that on February 25 a certifie 
cate was signed by the trial judge, to the effeot that the 
bili of exceptions contained al) the evidence and proceedings 
hed and taken in s#id trial, exeept the instructions te the 
jury. ‘There is nothing in the reoord to ahor thet this order 
was entered nune pro tung, and there is nothing in the record 
upon whioh any mune pro tune order could have been entered, 
Instructions, or what purport to be the instructions in said 
esus® are included in the common Law record and not in the 


bill of exceptions, 


fhe ground for reverael in this court ia based 
solely on the question of the weight of the evidence, and 
the brief contuine the testimony of the various witnesses, 


set out in extense, 


Gounsel for plaintiff in error sites two or three 
eases on the general proposition that the giving of certain 
instructions was error, but in no way calle the attention 
ef this court to the particular instructions claimed to be 
erroneous, nor are the instructions set out in the brief by 
reference or otherwise, This oourt ia referred to the 


record as the place where it could find the inetructions,. 


The motion of the defendant in error, to strike 
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the bill of exeeotions frou the record, is allowed for the 
Feason that it apoenrs to be the original bill of exceptions 
and there is no stipulation or agreement thet it should be 
incorporated in the record in liew of 2 sopy and fer the 
further reagon that the eort had lost jurisdiction to 


sign, seal and settle said biil of exo#ptions, 


fhe bill of exceptions having been etricken from 
the reoord and 10 exception having been predicated upon the 
common law record iteeif, there is no error which this ceurt 
oan consider, ani for that reason the judgment of the Cireuit 


Court ia affirmed. 


JUDGMENT APP INMEG, 


* 
TAYLOR, 3. AND HOLBOM, J, CONGURs 
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PEOPLE OF THE STATE GF ILiiwOrs, ) 
@x rel, ZDITH KOGRATH, 
Appelleg ) 
‘ APPEAL FROW 
Ve ) WUNYCIPAL govuaT 
OF GRIME 
FRANK LAPREL, | — 
Appel lont, 


Opinion filea Jan. 18, 1988, 
MR, AUSTICN HILGON delivered the opinion of 


the oourt, 


This ia au appeal from @ judgwent of the 
Hunicipal gourt of Ghiengo, finding thet one Edith 
Koorath wis on the LOth dmy of tay delivered of « 
bastard child, born alive, and that the defendant is 
the father of said ebild, 


fhe relatrix, Edith Hoorath, testified that 
she was 33 years of uge, and that she firet knew the 
defeasent, Frank Laprel, on or about the latter port of 
duly, 19385; thet she had sexual intercourge with him on 
August 2, 1926, at the Steatford Hotel in Chienrwo; and 
that at the time she met the defendint in July she was 
going under the name of Noward, whioh she used as a matter 
of convenience. Her introduction to LaPrel was of the 
most informal kind, it eppearing that she eas walking on 
| Michigan avenue, and appeared to be limping, vhen she met 
the defendant, who asked her what was the matter with her 
and, #8 she seemed te be in distress, he took her home in 


a cab, At another tiae she eslied him up on the telephone 
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and he met her on the street and took her home on a bus 

but did not go inte the house, the third time they set, 
they apvear to have spent the afternoon together and had 
dinner that night. they stood in front of the house vhere 
she wag rooming for a little time on this occasion and then 
went to the Stratford Hotel, where they gelled on a friend 
af the defendant, whose name enue James Dineen, eho, together 
with 4 win named Hendritwe ~ both witnesses in this cause, 
ecoupied adjoining roone whiob were connected by « bathroom, 
The rélatrix and the defendsat rewained there for a half 
hour or an hour, and Dineen ond Hendritce both testified 
that during this entire time the bathroom between the two 
rooms Was open, “nd they passed back and forth; that they 
had the vietrola going, sand thet at no tiae wee there any 
sexunl intercourse between the relatrix and the defencent. 
fhese tro witnesses are uncontradicted in their testimony. 
There ig nothing ii the record whieh would indionte that 
they were persons who were in any way interested in the 
outeome of the quit, nor of s character thet would cause 


discredit to be met upon their testimony, 


fhere wae further testimony by e« witness named 
Daniel Dasher, to the effeeat that on August 15, 1965, he 
had sexual intercourse with the relatrix, at the Forest 
Preserve; snd a witness named Lester Lewis testified that on 
or about August 92, 1925, he also had sexusl intercourse 
with the reletrix, at S521 Winthrop avenue, This -itness 
further testified to a certein physics! defect of the re~ 
latrix, which would be discoverable only under circurest«ances 


of the utsoet intimacy, ani which fact dors not appear te 
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have been dexied in the teatimony of the relatrix, A 
witness by the nase of Bemis eek, who roomed at the sane 
house im which the relatrix Lived, testified that on the 
night of Auguat 36, 1975, at or abot 11:30 P.M. she sae 
a gan by the name of Guerkel enter her room, an’ eas told 
by the relatrix the next day thet she he had “a party® 
and had intercourse with Guerkel on that ocession. 


The rule in thie etete is thet e convietion in 
@® oaee Of thie character may be had on the uncorroberanted 
testimony of the prosecutrix, ond there is sn old saying 
that 4f anybedy should knew - the «other of the child should 
know, who the father of the ehild isg yet it wsy be that 
the preseoutrix asy not alenys atate the truth, and there fi« 
nO Teagon Why well known rules of evidence ahould be dia 
reg rded in prosecutions of this kind. Govrts de net fevor 
teetinony of witnesses who teatify to having bad asrunl 
intereourse with @ woman, and this kind end charaater of 
taetinony le repugnant to eourts smd juries, but, the une 
aieputed facta in this euve show and if is not iiecrted thet 
there wea only one eet of intémmoy between herealf and the 
defendant, and she places that at the Stretford fotel when 
two persona were present whose tectiaony, in contrediction 
to hers, hae not been gueceaafully sttacked in any waye 
This eovpled with the testimeny of the defendent, eho denies 
thet he had senuad intercourse with her, ond coupled with 
the fact that he bed known her but « period of tro or three 
weeks; the cirqumetaness under whick he met her, the fact 
that she was going under on assumed name; end, giving the 
teatimeny of Dasher and Lewis but very little weight, nevere 
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theless, thie court fecls that the desided welght of the 
teatinony is in favor of the defendant, 


The Supreme Court of this State, in the enee of 
Jonea v. People, 53 iil. 366, in ite opinion at page 368 aays; 


*On the point that 2 new trial should have 
been awarded, on the ground thot the verdict is 
againest the weight of the evidence, we have te 
say, we have examined 211 the testisony in the 
reoord, and are satisfied it greatly preponder- 
ates in faver of the defendant, 

Though the other of e» child ia soat Likely 
to know who ite father ig = by whom it eas begotten = 
yet she gay not always state the truth. In tides 
ease, the putative father teatifies he never had 
eexuni interoourse with the complainant, and that 
he is not the father of the child; and ether rite 
nesses, who were net impeached, and who seem to be 
of unquestioned eredibility, testify to facts con- 
tradiotory of these steted by h r, and while she is 
net corroborated ia any important particular by any 
witness, we think the verdict shiowid have been for the 
defeni-nt. The sese sho: id go to anether jury, md 
that it may, this judgment is reversed and the oruse 
reuanded,* 


It aay be argued that the court whe tried the 
issues gaw the witnesses, but there ty nething in the record, 
ae we beve anid, whieh would cause thie court te serutinize 
the testimony of Dineen and Hendritse more closely then the 
testimony of any other vituess woud be sorutiniged in 


any other proceeding. 


We feel that this cause should be reetried, and for 
that reason and the reasons expressed in this opimion, the 
jutgaent of the Municipal Gourt is reversed and the cause 


rewanded for a new trial. 
JUDGKENT REVERSED ARG CAUBR RUMAWOED. 


TAYLOR, Pod. 480 HOLDOK J. GONOUR. 
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WILGON AVERUE BATHING BEACH GOMPANY, ) 
a oorporetion, for the use ef JOOTE ) 
M, LYOUTON, 
Appellee, 
APPEAL PROM 
Ve ) MUNICIPAL gout 
: QF CHICAGO, 
WORTH BRITIGH & VERCANTILE INGURANOY 
GORPANY, Ltd., & corporation, 
Appellont. 


Opinion filed Jan, 18, 1928, 
HA. dUQTL Ge FILSON delivered the ominion of 


the court. 


Thies ia an appeal from a judgment for $1,000, 
entered in the uynicipal court of Ghicage, in fevor of the 
Wilson Avenue Bething Beach Company, for the use of Jogle 
w. Lydetonm, and agtinet the North Sritieh &@ cercanti le 
Insurance Gompany, Ltd., A oarporetion, ae garnichee, Yery 
wriefly the fsets dissioss that the Wileon Avenue Bathing 
Beach Gogpany had taken ous an insurance poliey with the 
Gefenudant company, covering it from gay 1, 1925, to dey 
1, 15°6, aguinet lose or damage by fire, The poliey eone 
tained an average clause reading: "This policy to attach 
on each building in proportion ag the value of exch beare 
te the value ef all.” It appears from the testimony that 
there were three buildings on the premises in question, 
which rere supposed te be corered with ineurance under the 
average Gdlause in the policy with the defendant coapeny. 
The policy alge contained a oleuse to the effeot that if 
there was any change in the interest, title or poaseassion 


ef the insured; or if the interest of the insurer be other 
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than uhowmditional ond scle eenerhaip, then thie peliey 
ehould be void, it mre further provided that sworn proof 
of love ehtuld be rendered within sixty deya; end that no 
Guilt skhowild be instituteduntil such proof bod been made. 


Lt apreara from the testisaeny that the Wilsen 
Aveuue Bathing Beach Company, had originally leased the pree 
Wa9@3 LA quegticn trom one Lineolm 8, Heafield, under a 
igase cated Junuary 11, 1938; and thet enid lease was 
assigned to Josie Wd. Lyduton on wareh 80, 1915. On Ooteber 
1, 1984, & Lease was entered into by anc between Josie i, 
Lydeton and the Wileon Avenue Heathing Beech Coupeny, by 
which said josie u. Lydston Leswed the premised in cuestion 
to the Bathing Beach Gompany until the Slat dey of December 
1926, It further appesare that the Bathing Seach Company had 
had an unsuceeesful seaneon in the years 1954 end 1995, ond there 
agenn to have been some confliat in the testisony as to 
whether or not the lease had been turned back to the gaia 
Josie &. Lydston, so that she might have an opeortumity 
td #611 waid property er lease it during the winter sontha 
of 1825 and 1926, beesuse the lawsee had been unable to pay 
the rental. There appears, moreover, to have been s cont lid: 
in the testimony as to whether or not eropar proof of Lose 
or any proof of lees had beon made by the lessee; end & 
further oyestion as to the extent of the dauges mused by 
the fire. 


Seid Josie Y. Lydeton reoevered a judgsen’t 


againet the Wilsen Avenne Sathing Beach Go. for the sum 
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of $3,424.23 ond coste; smd upon an execution being returned 
*no property found’, thie action was brought against the 
defendant below, the Insurance Company, se garnishee, to 
recover the amount of the policy issued by the defendant sever 
ing the buildings of the Silaon Avenue Bathing Beach Go., 
located on the property owned by the lessor, Josie wu, Lydeton. 
At the end of the plaintiff's testimony the defenciant seved 
the court to direct a verdict in its fever, 


fhe testimony shows thet the olsim ageinst the 
garnishee was & contingent ond unliquideted cleim, end in 
the view this court hae taken of euch claims, 1t did net 
come vithin the purview oF meaning of the Stetute on darnish- 
ments, This court held in the onse of Ehraiberg fe, Go, » 
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Boston, Mausadhusette, Vol, #46, page 196, jllinois Appellate 
Reperts, that = garnishsent preeeeding would not lie against 
an insurance company on a polley of insursnce, for a Loss 

by fire, where the amount wae contested snd where there we 
a deniel of the fulfillment of the conditions of the policy 
by the insured, fhis court there said: 


*J¢ appears that whatever the general rule may — 
be or whatever the rule may be with reference to 
rticvlar statutes in other Stetes, the law in 
this State is clear thet a garnishee proceeding 
will net lie where the olaim is contingent oF 
unlic¢uideted or is not ascertainable by gomrutation 
exeept by a verdict of « jury, * * ** 


For the reaeons stated in this opinion, the rule 


announeed in the Shraiberg ovse,supra, vill be adhered to 
and the judgment of the Nusicipe) Qourt in the case at 
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bar will be reversed, onc the epuse rewamnded with directions 
to dismiss gaid garnishment proceedings on the ansvers filed 
by the defendant, 


REVERSED ARO REMANDED SIT OL SR OPTIONS, 


TAYLOR, Peds ABD HOR DOM » de GON GURe 
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TBAAC 9. STERN, ) 
Appellant, 
PPEAL FROM 
* GIRGUIS COURT, 
BGR 3 
0. G. GRAFF, ET AL, COOK COUNTY, 
Appellees, 


Opinion filed Jgn. 18, 1928, 


HA. JUSTICE WiLGON delivered:the opinion of 
the court, 


From the facte in this case it anpeara that the 
Graff Motor Coach Ge., & corporation, was doing bueiness 
in the City of Ghieago, ani thet one ©, G, Graff was the 
General sanager of the company and one Falter %, Graff was 
the president. On Hovember 26, 1925, the said Walter *, 
Graff, defendant herein, entered into an 2 greement with 
one Oliver 4 Go., for the purchase of renl @etete loon ted 
in Ghicago, It further appears that he wes unable to finance 
the purchase of gaid proverty, and for that reason entered 
inte a contract with one Joseph 8. Greenwald, under dute 
of january 7, 1984, by which, in consideration ef $7,000 
eauh to be caida by the first party to the seoond party in 
avid agreement, the said second varty agreed to consumm. te 
the terms of the contract anit construct & building upon 
said prenises, pursuant to plans and epecificstions to be 
approved by the Graff Meter Cong Co,, whia ie siso a def eade 
ant in thie cause, fhe contract! further provided for the 
amount of rental to be paid for said building; ond that the 
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obligation of the second party to the contract to construct 
such building was conditioned and dependent upon the ability 
of the second party and the Greff voter Comeh Co. to agree 
upon theterms ond eonditions of said lewse, and upon the 
latter executing the sane. The agreement further srevided 
that if the parties were unable te agree upon the terme of 
the lease, said woter Ganch (eo, wight have an option te 
purchase said property from seid Greenwald, within a eertasn 
time epecified in said agreement, 


It apoenrs fron the testinony thet prior to the 
date of this agreenent, and, se a wetter of feet, on December 
14, 1923, Greenwald purchased the property in question, evi- 
dently in pursuance of the plan outlined in the contract of 
January 7; the agreement shioh wae gubsequently entersd inte 
between the parties Graff and Greenwald, Om Gesesber 15,1922, 
Greenwald entered into a verbal contract with the complainant 
below, Isang &. Stern, under which contrset and agreement, the 
said Stern agreed to prepare plans and specifications for « 
building to be erected on the premises in question, euiteable 
for the use and pursoses of the Graff Kotor Goad Oo. It 
appeare from the testimony that 0.0, Graff, one of the défend= 
ants herein, examined the plans and talked with Otern concern] 
ing them ond alse sbaut negotiating a nortg:gé on the property. 
On February 89, 1984, Greenwald conveyed thie property to 
Walter #. Greff, and the deed wee recorded waroh 3, 19°54, 
Thereupon Greff precured a new fire of architects by the 
nase of Bowuan, Littleton 4 do., and this firm prepared the 
Plans for the building shich was afterward erected upon 


the premises by the defendant Graff voter Coach Co., is 
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aocordance With snid Bowman, Littleton & Company's plang. 


it novhere appeare in the record that the plane 
used in the erection of the building by the defenient votor 
Goach Goapany were the plans prepared by Stern, complainant 
below, The plang prepared by Stern 4 Go. were completed before 
the signing of the contract of January 7, 1924, between Walter 
8. Graff and Joseph B. Greenwald, 


The faets further show that on June 18, 1924, a 
Gleim for lien wes filed by complainant with the clerk of the 
Gireuit Gourt of Gook County, verified by affidavit as vroe 
wided by statute, fhie action ie predicated upon the feot 
that the tilding was to have been erected by Greenwald for 
the use and benefit of the Graff wotor Coach to., 0.0. Graff 
and Walter W. Graffjand that by reason of the services rendered 
complainant beenme and was entitled to = lier upon seid are 
perty for work «nd labor performed, which wae a benefit to 
the property and by reneon of which the property beoane sub- 
ject to a lien, and the defendents liable by reason of their 
employment of the complainant and the use of his olana and 
specifications. There is nothing in the sbetract of record 
filed herein, showing that the Lien notice conteined the 
necessary allegations tu constitute « valid end binding Lien 
under aud by virtue of the xecb-nie’s Lien Acte fhe Lien 
does not state when the last work was done nor thet 1% wes 
done at the request of the defenisnte, nor, in the abagence of 
their req,est, then, with their knowledge end consent. Wea th 


4ge there any allegation thet the work enhanced the value of 


the nroperty. 
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The sole question for cur consideration ayvears 
to be whether or not the defendants, by their conduct, undere 
took to become liable far the plans ond specifications prepared 
by the complainant. The facts clearly show the original work 
was ordered and prepared st the request of Greenwald = at that 
time the owner of the property; thet the building was te be 
ereoted by him and that it was to be rented to the defendant 
Graff voter Geach Go. Such convermations cad communications 
as the yotor Coach Sompeny may have hed with Stern, in regerd 
to said bullding, were only those which a tenont would nature 
ally have concerning » building which wae to be erected for 
their use and which:would be adaptable for their purposes, 
We bave been unable to Tind anything in the testimony which 
would show thet they bad undertaken to ageume the liability 
incurred by Greenwald for clans and specifications prepared 


by the complainant, 


The learned triei judge, after bearing the case and 
sesing the witneseee, appesred to take this view of the gitue 
tion and et the hearing the bill was dismissed for sant of 


equity, in this finding the court conours. 


pe Far the reseons stated in this opinion, the judgsent 


of the Cirecit Gourt is affirned. 
JUDGVEHT APPTRESD, 


TAYLOR, Ped. AND HOLDOM, J. CONOUR, 
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HARRY BUCKLEY, ; 
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APPEAL PAO 
¥. GLRSUIT GOUnP, 

EBGEWATER BEAGH HOTEL GosP ANY, ) Gok GCoreTy. 
BT 4b, ; 

Def ondanta, 





OB APPEAL OF GAMEE WeaLVaxuy, 
. Appellant, 
Opinion filed Jan. 18, 1928. 


BH, JUSTIOR BILSOS delivered the opinion of 
the seurt. 


Tie osuse comes to this court on sn atgeal from 
the dirquit court ef dock Gownty, and was consolidated with 


the case of, Buckley v. 






$1929, in which ense we sre this day filing an opinion, end 
is governed and controlled ay the decision in that case. 


For the reasons exoressed im the opinion in thet 
case, the fudgsent of the Gireuit Court will be reversed, 


ond the hentai renended, 
REVERSE G A&G AEMABDED. 


HOLSOM, J. COR CURB; 
TAYLOR, Fede DIGSENTIEG fer rensons set forte in opinion filed 


herewith todsy in case Ho. 71929. 
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THE PROPLS GY ThE STATE OF ILLIROIA, - ; 
ex rel, GHARLES SCRIBMER EATOR, 
) 
Defend nts in Error, 
ERROR TO 
Ve SUPERIOR COURT, 
) QOOK GOUNTY, 
EOMUSD Ke JAHECKI, Gounty Judge, et sl, 
). 
) 





LEQNARD J, GROSEMAN, 
Plaintiff in Error, ) 


Opinion filed Jan. 28 . 1928, 
BR. JUSTICN WiLON delivered the ovinion of 
the court, 


This m tter comes before this court on a writ 
of error sued out by Leonard J. Groseman, olaintiff in 
error, to correct an order of the trial court awarding the 
writ of mandamus as preyed for in a certain petition filed 
therein, in which it appesrs thet one Charlea Seribner 
faton was the relator snd Edmund Kk, Jerecxi, county judge, 
and certain election officials were defeniants, Pymintiftf 
in error was not « party to the proceeding in the trial sourt 
but perfeeted thie arpeal by reason of his olsimed interest 
in the procesding, snd, in the ovinion of this court, his 
interest ia euch se to entitle bin to eaopear in this pro 


eeeding, in relation thereto, s@ pisintiff in error, 


fhe petition in eid cause recites thet an election 
for aldermen wea held in the City, eof Giosre and that the 
relator Gharles @oribner caton and Leonard J. Grossman rere 


the only candidates whose names sopenred upon the official 
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alderuenic ballot in the 5th ward of said oity. The election 
was held on February 24, 1997, I% was held under the so- 
oalled non-partisan eleetion agt, a alleged in said petition, 
The set provides that in the event a candidate for alderman 

in any ward fails to obtein a mm jority of the total nusber 

ef votes cast for that office, there shall be = so-called 
supplementary election, which is to be held on the firet 

Tuesaday of the following April. fhe petition further avers 

that the canvassing board of the city of Chicago, consisting 

of Ndmund «, Jarecki, Gounty Judge; Francis X. Busch, ity 
Attorney; Fred V. Woimires Harry A. Lipsky amd Frank ¥, Barber - 
Election Comissionera - duly spened the returne and tabulated 
and canvassed the same an¢t eecertained the result of amid elec 
tion and entered of record ite findings; that ae a result of 
that tabulation there apoesred that a total of 15,389 votes 

were cast in the Fifth werd at enid eleetion and thet of this 
number the relator obteained 7,400 snd plaintiff? in error 7,502, 
leaving 2 balance of 457 votes cast but not counted for any 


@ands date, 


In the view thie court takes of this setion, it 
becomes unnecessary to discuss the rights of the trial court 
to direct by nandeawus « retabulation of the returns of the 
eanvagasing board or to consider the question as to whether 
or not the 457 votes, referred to as cast, shouli be considered, 
there being no allegation that they were valid or susceptible 
of being eounted; nor is it necessary for this court te cone 
gider that the proper tribunal to nasa upon thie election 
would be the City Gouneil, It apcesre from the facts in evie 


dence that the prayer of the petition is that the ctnvessing 
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board be oompelled to mili 2 special election, pursuant to 

the statute, on April 6, 1927, for the purpose of affording 
relator an opportunity to again rum «t © supplesentary elder~ 
menie election to be held on that date by virtue of the ore 
Visions of the statute thet requires euch «cn eleetion #here 


no candidate hag reesived a majority of the total votes coast, 


The time for such an elestion has long since 
paaesed, The relator in the mundamus proeseding im the trial 
court and parties defendant therein heave failed to follow 
this appeal, HO goed pursose would be subserved by reason 


ef the issuance of such a writ. Our Supreme Court in the 


ease of People v. city of Streator, 258 111. S72, in ite 
opinion at. pege 274 says: 


"fhe rule has long been recognized in thie court 
that the writ of sandsaue will not be isaued in 
any oase where it ©1111 prove unavailing, fruitless 
Or nugktory; thet the court will not compel the 
doing of a vein and usé@lees thing.“ 


Thies court in the oase of The People v. Buek, 182 311, App, L119 
in ite opinion on page 112, says, 


*ff this court should affire, this order 
and judgment of the cireuit oourt, it is set in 
the power of the court to enforce the judguent, 
that is, to compel the respond nts te hold an «lec 
tion on the third Tuesday of July, i817." 


"It de the settled rule of law, as epplied 
in eases of aandanua, thet courts will not award 

thie peremptory writ where the right sought to be 
enforced has beeome a mere abstrochright, the 
enforoewent of hich the sourt can see would be 
impossible, since ne subeténtial or practical benefit 
eould reault te the vetitioner." 


fin the conse cf the feople v. Kay, 154 111i. Ano. 
' 233, in diseusging this subject, the court said: 
‘the pruyer of the vetition only relates to the 
election to be held on April 36, 1908, That period 
has passed, Wo mandamus oxn now issue to oxli that 
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@leotion in any partioular manner, It is well 
settled that » peremptory writ of mandamus will 
net be arerded when the right sought to be ene 
forced is an abatract right, the enforcesent of 
which by some ohenge of clreumetances since the 
coacencement of the suit oan be of no substantial 
or pragtical benefit tw the petitioners, '* 


For the wasons expressed in this opinion, the 
judgnent of the Superior Gourt will be reversed and jude~ 
ment will be entered hore, diesmiesins the petition, 


JUDMENT REVERSES ACD JUDGKRNT ANS, 


TAYLOR | Sede ARD HOLUON de GORGUR. 
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Fad a Sod 
WIHIZRED FIAK ag Adwinietratrix j} 
of the Seiate of SILLIM PIKE, } 
Begeawed, } 
Appellee, } 
)  APPRAL FROM SUPERIOR COURT 
¥G. 
OF COOK COUNTY, 
YRLLO® CAB COMPANY, 
Appeliasnt, 


UR. JUSTICE BMeSUAMLY DELIVERED TS OPINION oF THe COURT, 


Thie ie an apoeal from a fudewmert of 96400 in an netion 
tried before a jury to recever for legs suntcined by reason ef the 
death of Yilliam Fink as the reauit of injuries reemived im a esllie 
Bion between two autoninbiles at Califernia and Oiversey avenues, 
Ghisago, on Pebruary 16, 1925, 

Re¢eased, who Sereantter wiki be referred to aa blaine 

tary, was driving a Siasend eab aguthwerd en cdliferni«a avenue with 
& paggencer navied Comroyd. & Yellow eab was coving westward en 
Diversey avenue and they eeliidad st the etreet Literseetion, A 
guilt te recover damages on acceunt of the death of Conroyd, the 
passenger in the Diamond cab, kus been before tuie court twice. 

230 TAL. Ape. 663, wid again im Aposliate Geurt opinion bo, S187, 
Filed Getober 1, 1027, 

Ag there must be anather trial we reler ouly brieMmly 
to the fuete, there is a fire encine heuee on the southwest corner 
of Fairfield ané Diversey evenuee, which is one block sagt of Galle 
fornia averme, A fireman ant «2 city neliesran were in the engine 
house, The fireman wae looking out of the winter on Biveresy avenue 
and noticed a Yellow cab saing west on Diveraey «t « speed which he 
estimated at 35 milee an Beur, 14 paseed out of is view abaut 66 
Feet eust of California avenue; about two sesonde whereaslter he heard 


@® loud eraeh; beth he and the solicecan went out of the deer and aay 
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two cabs at Wiversey an? Ualifernia avenues. He had been at the 
window about a minute berore the Yellow oxh nagneda ond bad net seen 
any other vehniole passe during that time, 

The pelisecan went to the seenw of the secident and 
naw that a Diasond eab and a Yelies cab had eolidded; the Yellow 
eab driver war etanding on the street. The poiicenan, rith the 
aesigtance ef the Yollow cab driver, cot OConreyd, the paseanger, 
out of the Dlamend esb ant he wae tukem ip wa ptreet ear to the 
polive sistion. A man naned Kederwott cot off the street car 
and helped to carry Vonreyd. Kebermott rexeained at the ecene ef 
the aceident and found Wiliiws Pink Lying under the Lett baek 
wheel of tae Yollew eab; this «ae raised with a jack ond Fink wae 
taken cut and to the Keapital,. 

Zt £8 claimed ae a defense that bets the Diemend Us b 
Gompsny and the Yeller Usb Company owned and onarated the reavective 
cabs in suestion, that they were under the Serkmen's Cesnenaation 
got wtid that slaintiff’s death arose eut ef his employment. It is 
esid there wae evidenes tenting te gursert thie, but that the seoart 
eommittes revereible error in inatrusting the jury that se a patter 
of lew the Yerkmen's Compantation act had ge spoiication to this 
enee, If theme Mactan, 28 claimed by the dafendant, were established 
te the saatlefaetion of the fury, then under the Yerkmen's Comeename 
tion act plaintiff? hat me eanse of action against the delendant 
under thea #oegalieda injuries act. 


#77 TLL. 413; Friebaj 






Co. vs o Mys, Go., 307 112. 328, 

if tnere wae any ewideuse which, standing alone and with 
Ate Legitimate inferences, tended to ertublich the existence of these 
faote, then it was m question var the jury and bet Ter the ecurt te 
find, in the first instance, whether such faets hud been established. 


The credibility of the eltnesees, the weight of the testimony, the 
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drawing of inferences from facta preyed, are all questions af faet 


te be decided, iu the Siret imatance, by the Jury, met by the court. 


MGs, LTS fh], 464; Daving v, Belame, 272 





Til. 166, 


There wae temtineny that cencoyd charged fer hie heme 
af 4 paseanger in w Dienend oab; teas the tidavend cab to queation 
had been operated out of the garage of the Diawend Ust Company for 
three or four years, Taere wan teetiueny as to the garnings of 
Diesend cabs and that taey rere weed in waking ‘ripa with passengers 
fer fare. 1¢ wae alleged in tre declaration tint the Yellee cab in 
gueetion tas a taxicab designed ani uset fer earrying passengers ond 
Was operated by the Yellow Cab Company, cid shin seoma to be conoaded, 

Jobm GC, Blitott testified that the Bilanena Geb tn quege 
tien belenge4 to Sim; that there were aheut four hundred “iemonad 
@abo in overation in Chiesgs wide bere the mene of the Tdanend Cab 
Gompeny in large letters ard hud the wane warkings, but shout teenty 
te sixty belonged te the Diawent Cab Company and the reat bekenged 
to individuals, There was evidence that the Diamend Ceh Company 
Washed sud cared for all these gabe in its gareges and looked after 
the insuradce uid Lieenses an’ tegk orders fren ovetowere; that the 
company tind « guragé at BFth and Siute wireeta shed anether on Uly. 
bourn avenue, “liiett tesui Tied thet the emb in quesiion had the 
Teguler Plaxnend eab design of tne our ani the BDiasend markings and 
eslorings #11 ereund tie sides and rear of the ub; these were the 
Teguiar eolors of the Diawend Cab Coopeny ond the emblem wae the 
reguier ene that appeared an ali the ‘corse of thse aabe of the 
Miamend Cob Company. The mucber of the enh in cueation is the 
taxiestar4 ifeense number of the Tianend Cab Cronntiy, and thie 
Humber eorresvonde with tee Llieense that le dagae4 te it by the 
City, Ewery enh alae bag & state iieense, wii ds isened on 
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State, Liliott testified thai ne state License wax ewer Loesued te 
Aim; that he had purchased this cab abowt oix mouthea prior te the 
segident and overated 16 under an arrangewent with the Uieaaend Cab 
Compuny an to garegée wervice, Gab stand and ineurauce, Ke operated 
the enb until the evening before the sesident, whan he put the esb 
in the Dinmend Cab Company's garage at th and State atreeta; he 
then meade an arretigement te perodt Tink te operate the sar and gave 
erdere te the euporintemdent af tee Macend Cab Company to permit 
¥ink to take out the oak, 

the defendant offered im evidence what purnerted te be 
a eertificate rith referenae tio the stete Li¢enge mambex of the 
Diamend *ab in question, giving serial numbera and «engine and moter 
umbera and the svorn application Yor « tate License, in whieh the 
name of the owner ia given as "Diasend Cab Comamy, J. 7. Callahan, 
Seeretary.* Gbojection to this was austained, This ruling was re- 
versible error. Any wets of ownership and conduct on toa pert of 
the Diawend Cab Company which tended to ehow otnorehip were cosinee 
tent. It ie true that 1% 4oee net neaceausarily Pelilew that the 
party whe made the applissation for a.licenee is the ownar of the 
venicle, but it de wove evidence of that Fact. Yue court should 
have permitted thie gortifiests or soriientien te co inte evidence, 

The gowrt alee isoromerly euateined wi ebdeetian te a 
queetion put to the widew ef Williams Pink, teuching arier avidendce 
the had given at the soraner's inquest to the effect that William 
Fink waa eumleyed by the Uiesend Cab Company. 
: TLL. O2a, dt 





In By She Jue Ge Bye Os 
Wae held that the fast that the mmchlue, hie: asuver the infary, 
eere the race of defendant sompany wag surticient evidenee sf 
ernership te let that queation go ic the Jury. Lo Foreman Trust & 
Savings Bank vy, Yellow Cab Go., 242 Lil, Apo. 646, Lt wag hele that 
the celer and markinge on the oabe of the Yeliow Unb Company made 


eut & prima Facia case of awnership in the defendant companys In 
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Rheude 7. oh do., 280 TLL. Amp. 648, Lt wae held that 
ths name "Chicage Pally tews* pricted on the wagon waa sult tet ent 
evidenoe te make out a prina fache exee of ownership. 

It ig argued by plaintitr's counsel thet, since the dao 
Fendant invokes the Yorkmen's Compensation agt s# a defense, Lt had 
the burden of proving that Sink was on epleyee ef the DLacend Cab 
Company. Tie may be coneeded, bat this imvolves a eennideratian of 
the welgnt and sulficiency of the evidence, Although “Liiett testis 
fied that he owmed the cab and that Fink dreve the sane under some 
arrangement with him, there was seme evidence tending te impeach this, 
Bliiett claimed that he bougst the oat from a man in the Ashland 
bleek and had ewened if seme five or oix monthea before the ageldent, 
and thet it het net been ured as o Dignond eab before he bought it; 
while Kirkland, the superintendent ef the Mienend Ceb Tomeany, teetie 
fied that Zilriett wet owned 14 fer three or four yeare on’ that it 
had been ured sa a Diamend Cab Cempany gab furing all that time, with 
ite name and trademark on 4t. Yhe fury sheul’ heave been prrsitted te 
eonsider this 4iserepaney, towetier with all the other evitenee in the 
ease, and to draw fts own comealueion aa te whether or net at thea time 
ef the accident the eab in question wae evned by the Diamond Cab 
Company and whether er not Fink wae ite empleyee. 

The giving ef the inetruetion that the Corkmen’s Geme 
pentatlen act hed mo application vas reversible errer. 

It 18 next argued that the sliegatione of the fourth 
count are mot surficient te etats o cause oF action for waeton 
and wilfal injury, sad that there is me evidence upen whieh the 
gury aeuld reasonably find that the driver of the defendant seapany 
wilfully and vertonly injured plaintiff, We noid thot beth of these 


pointe are cond, The fourts sount da thst the defendant uniawrully, 


wilfully end wantonly and contrary to the etatute refueed and necleete 
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4 to wo #lincken hie speed or to stop and thun give the right of 

way over eaid crossing te the ether vehicle, but en the contrary 
unlawfully, wilfully and wantonly underteck to drive hie taxicab 

over eaid street interessetion, wad in ee doling wantonly and wile 
fully drove at a greater speed than was reawonatly esate and proper. 
Te say that a driver wilfully (ehien is the sane as wantonly) drives 
am automobile is mot the game as charging wilful infliction of injury. 
To deprive a defendant of the sefeones of contribatery we licence of 
the plaintiff’, the 4eclsaration should eharge im definite terua the 


wilful infliction of injury. Harris wv 






There waa ne evidence of wilful and wanten infliction 
ef an injury by defendant's driver deon the olaistisr. the reeera 
eontaing no evidence of any eysewlinges te the accitent. When Last 
seen before the aullision by say witness in this roeord, ihe Yellew 
eab was about sixtyelfive feet «ast of Califernis averus, There eas 
me direct evidense aw te the conduct ef the driver of the Yellew 
eab thereafter, on gonstet ke may hawe done hie uteest te aveid 
the colliaien. It would toemd to work injustice te peruli the jury 
to conclude thet an injury was wilfully and wasitenly inflicted where 
there is no evidence of an eyewitness, thus leaving this vital 
question te be determined by surmsise and conieeture. The court ime 
Properly eubritted thts count te the fury ond imprcoerly refuesd te 
give dAefendant's eubeitted inatructians teuching scontrlhutery nege 
ligense of the plaintiff, 

Ag we heave gait in arevious eniniene cancerning thie 
aecid4ent, 1% ie fer the Jury under groper inetrustions te determine 
whieh of the twe vehicles was entitled to the ricsht of way and that 
this would depend upon the apeod of the reenective gabe, the iireee 
tien in wich they were going, wii their respective diatsncee rrom 
the street intersection. 


instruetion ho, 7 in general terne, al thouga iockely, 
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-‘@tates the duty ef the driver when appresaching and eroasing en 

_ intersection towards another aporosening fran the right. The ine 
atruction would be improved by adding at the end the words, “if 
Yeasonably peseible to avoid sueh o@liision.* 

Instruction No, @ is eritielzed beeause it contains 
the statutory prevision that a sertain rate of speed in exeess of 
the statutory rate "shall be pricy Esehe evidence that the sersen 
operating euch motor vwekicle ie ranning at « rate of exeed greater 
than is resesonable and proper,* “Ye kmwe aritieised the giving of 
such an inetruction fn Marrie v, Pigely Sigely Steres, Ing., 836 
Tl. Apo. 392, It veons a sound rule that what constitutes prigs 
Enel evidence is a rule of law for the guidanee of the ceurt and 
not @ rule in the law of evidenve to be given ta the jury, Ye 
would not be undereteod age holding that in every cage the use of 
the werda"oxrima Sogie”® in ao inetrustion should work reversible 
error, but in eaves like the inetant gage ve are inelined te held 
that these words atanding alone aid unexplained in an inatruction 
tend to mislead the Jury wid that the giving of suc an inetruction 
ie reversible errer. | 

Far the reaeone abeve indissied the Judgement de ree 
versed and the cause remanded, 

REVERGED AST RANTS, 
Hatebett, 7. 7,, senoure, 
O'Senner, 7., *eecially cencurring: 
I do not agree with what ia asid on the cuestion as te 
the wilful and wanten infliction of the injuries, Gn 
thie queation my view aay be found in Shli tame wv. Danian, 


249 I31, Apo. 169, In wy opinion tnetruction fo. 7 vas 
wrong. See Keldier Uardwood 1 Se. %. Wilson & 


coma pn 


Bennett ute. Obes 45 IL%. Apo, 38, sid eages thore 
eL PAE > 
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BAUD €, COVILLE, Aduinivtratrix 
of the Saetate of Walter ¥. Coville, 
Deeensed, 


y 


Sy 
S) 
GO 


Appellee, 
Va. 


GRABD TRUEK STERN RALLMAY COMPARY, 
a Corveration, 


| 

APPRAL FROM SLRGEZY count 
OF GOGK GOURTY. 

) 
} 


Appeiiant,. 


BAR, JUSTIOR BMeo@URELY DALIVERED THe OPINION OF Tis GouRT. 


The adminiatratriz ef the estate of Falter FP, Coville, 
Aeecaased, trought mit under the Pedteral Buployers Liability Act 
to recover daueges Tor the death of Coville, am auslioyee of the 
defenfiant, and upen trial had a verdiet «ef the Jury fer $36,006, 
¥row the judgment therean defendant acpeals, 

Walter F. Coville, whe hereafter wlll be galled 
plaintifr, was on June 6, 180268, a yord condunter eaployed ty the 
defendant in what im known se ite i "th street yard in the elty 
of Chicago. Un that date, eaile riding wpem the alde ef ao freight 
car Which was passing through s ewiteh, he was erushed botween if 
ana another ear standing on a nearby track, Fron the injuries 
received he wubsequentiy died. 

The declaration in a tucber af eccunte alieged that the 
deFendant waa s cormon carrier by Fallroad engaged in Loteratate 
Gammerea: that in sue: commerce 1¢t wan using traexs im ite yara 
in Chiengo for evitehing and movement of care; that olaintaff wae 
empleyedt fy interstate eommerce ap yard conducter, esaiating in 
the wovement ef certain interstate garg; that defandant negligently 
eperated and centrolied ite oars and loecdmetives eo that they ran 
se near te  trask woon which other gare ware standing that 
Plaintiff wae knowked Prom the ear upon whigh he wae ridimg ana 


#o infured that ke died, The daeviorntion alleges peeuntary dane 
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seught for plaintiff's pain ond euffering. It vas alleged that 
the secifent was gaused by the negligent conduct of defendant 
in epening a sross-switch, by reason whereof the sar on which 
plaintiff was viding ran close ta other eare, 

Befendant ia « commen earrier by railroad engaged 
in beth interstate and intrastete cexamerea. The three tracke in 
the 17th etreet yard eerngarned in tile secident extend merth and 
south. Yhe most eucterly track is known as the “Long* traek; 
the second track from the east as the “wash” track: and the third 
trsek frou the eust as the “house” track, To the west of these 
three ar¢ sther trecks leading to freight houses, At a poteat 
on the wash track, « little seuth af where Lith atreet would 
erose if extended, there ie a awiltech running northeasterly he 
the long track. About 75 feet nerih of thie awiteh ia another 
ewiteh leading northwesterly from the waeh trask to the house 
track, 

At the time of the secifent freight cars were being 
moved by a ewitehing orew consieting ef the plaintiff, Prenk Feld, 
a brakecan, Lavyrence Claments, on engineer, and Prank doser, o Tiree 
man, There was annther evitesmean, Thomas PF, Eaheney; there ia some 
eontroversy as to Just wont he did iowediately pricr te the agel- 
Sent. 

Om the afternesn of the day af the aecoitant this erew 
went to werk at three otelesk, fhe werk aensisted in coupling an 
engine ente the cara on the trachke wast of the wash track ond 
pulling wid pussang thes ente other tracks of placing them in diffe 
ferent pouitione on the wash track, They wort not making up o@ 
train, Hone of theee moverucente were between the wash track snd 
the long track. ‘ie avitening engine wac headed nerth., About 4:15 
Pp. M the engine mowed off the house truck southward through the 


nertkh awitch onto the wauh track an‘ teward 14th etre#t, passing 
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the point of the awitch leading from the wash track to the long 
track near 3th street, Geveral xicutee later the engine meved 
north upen the wash tragk and sluintify oowpled 1 to o& car etande 
ing on that traek, and them the engine and oar mewed a few feet 
further north on the wavh track and plelntiff coupled the car to 
the south end of Grand Trunk ear ho, 14359, whieh wae stonding 
several Teet south of the point of the awiteh Loading to the long 
track, Plminti?! mounted thie Grand Trunk ear at ite northeast 
gorner and aignaled the mmyineor te proceed north, The two ones 
pushed hy the engine moved alowly nerth, It «an the intention te 
move these care further nerth on the wash track, but threugh some 
mistake the awitch from tie waeh track to the leng track wae open 
ant the Grand Trunk car moved slowly ower this switen towarde a 
string of care that were standing on the leng track, The engi« 
neer sow that this gar wag taking the switeh and stenned his en. 
gine when the ear had reached a point about one foot from a car 
etanding on the long track, FiuiatifS'a bedy struck the deer 
frame of the ttanding sar and received the injuries which eaused 
hia death. 

It ie not disputed that in order far plainsirf te ra. 
e¢ive the benefite of the *ederal Bmployers Liability Ast, the 
defendant and the nliaintiff both muet be engaged in interstate 
sommeree by rallrand wher the accident eccurred, er in work so 
closely connested with interstate commerce as te be subetentialiy 
& part of it. The eentrelling westion le whether Grand Trank ear 
Ko. 1838, on whieh Sisiptiff wae riding whan infgret, wae at that 
time angared in interstate or intragiate commerce, 

The burden of preof that at the time of an injury one 
de engarced tn interstate sammeree go ac to render aprolicable the 
Vederal. Swpleyers Liability Act racte ugyen the plaintirr, For exan 
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So. ¥. industrial Com, 290 Ill, S09. From a eonetderation of 


the record, we held that the plaintiff has not susfictentiy 
met thie requirement, 

Car Ne. 14390 eane into the 18th street yard on the 
day of the accident loaded with tre senslenwentea of freight thet 
Kad come from Ganaie. There were interstate shinsente, One was 
of dren, the otner of household goods, fhe household goede were 
unleaded from the ¢ar about two hours befere the avecident hape 
pened, There is dispute as to when the Lron was unleaded, the 
defendant claiming tuat Lt vag unleaded at about the eame time 
as the househeid gesds, ond the plaintiff claiming thet it ene 
etili in the oar at the time of the accident. The evidence eon- 
cerning thin fact is uncertain, 

The iron was ecengicned to Chicago, Iliincie, Eaaesey 
Concrete Products Corp., ¢/o Landon Cartage Comrany, Clearing, 
Tllinois. Toe reach Clearing Lt weul4 be necessary for the oar 
to be delivered by the ftaffentant to the Belt Anileay, Plaintiff 
argues that beeaure the enr had not been moved by thea war of the 
Belt Mativay, it ati) centalned the interstate skinwent of tron, 
Ae against thin the defendant shevs that the gar eane inte the 
Riedon yard st Sist street; that the point at while: the Grad 
Trunk delivers gars ic the Belt Aalleay is at Hayferd, Ulinela, 
near Vist street, wit that li lt bad bean intended to transfer the 
@ar to the Belt Line, it would have gone frou the Sist or Mledern 
yard seathvard to the Belt Kailway st Vliet streat, wherens it 
pareed both Hayford and Bledon and wae taken merthward to the 12th 
atreet yard. The inoouming train eheet reeord tends to shee that 
the lren wae unloaded from thie ser at the LUth wtreet yard at 
3:40 », m daylight #avinge time, which would be 2:40 9, m. 
standard time, on June 6th, the day of the seeldtont, snd delivered 


to the Lanton Cartage Company, This tendet te shee that the ear 
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wae completely unleaded about two hours bafere the accident in 
question, so that af the time or the uceident it was an empty 
gar, At thie time ite next movement wan not determined, The 
asy foliowing the accident was Sunday, and defendant had ne 
foree working in the 12th street yar4 on Sunday. The reeerd 
shows that the car in question left the Nisden yard June , 1998, 
at six o'clock a. m., with a shipment for dak Glen, Tllineie, in 
& train with ears eontaining interstate ahipgsente, 

There is some con’usien i the teetimeny of Clawents, 
the engineer. At one time he states that, ta the best of Kise recale 
leetion, the car waa leaded st the time of the aeeident, and st 
another he says that it wre unlasted, Ne teetifted: "I #ae told 
that thie car was leaded, There is ne way at all toe tell whether 
wet one of then ie leaded or empty, * 

A gubpoena duces teeum ae served on the defendant 
to profuse the awitel saheat or other documents chewing the moavee 
ment of car io, LO3ay em June Gik. The subpoena is net in the 
record, so that we de net knew exactly what it eakliedt fer, It 
appeare tc have been served on the defendant akovut five o'clock 
before the day when the testimony of the garticular witness whe 
had these racerds in charge vas taken, There wae evidence that 
there hud bean a fire in defenduni‘’s office which hed partly 
dentroyed and disorganized its recorda, There ie an Latisiation 
that if defendant had been given sulficient time, it aewld heve 
preduced more reecrde, inclucing the awiteh sheet chewing the 
purrone of the movements of eur eo, 1438, It slan shovld heve 
dean =n Gagy matier to have aroduged evidence frem the Landon 
Cartage Company, to when the shipment of tron ia elalced te have 
been delivered, ant ales from the Masney Comeretoe Products Carp. 


The testimeny of aliher er beth sf these cencerns should have 
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established beyond any dowht whether or not the sar was unloaded 
before or after the seaident, 
Tnere Ls « right te recover under the Federal @me 
Ployers Liability Act enly where the injury ie suffered while the 
Garrier ie engaged in interstate commerea and while the employee 
is employed by the carrisr in such commerees, Yhe true teet 
always is, “Is the work in question - part of the interstate cem- 
meree in which the carrier ie engaged?" FPederaon v, 0. iL. & 8, 
Re He Co,, 220 U. 8. 146, Im i, 6. Ref, Go. v, Behrens, 233 U.S. 
473, the court eaids 
“Giving to the werda ‘suffering injury while he is 
eapleyed by such earrier in such commerce’ their natural 
meaning, a@ we think must be tone, it is clear that Congress 
intended te senfine ite aetien te injuries ceourring when the 
particular services in whiak the employe ie engaged is o part 
of interatate cemueres.* 
Te the seme effeet is Patry vs. 6. & Me be Jig Be Con, 
266 Thi. 310; aee aleo cases sited in Foreman 5. & O, Bunk v. 





G.T:,W.Ry,Co.,. 242 Th, App. 423. 
When a oar hee been esptiead of its Losd awd it has 

met teon determing? whether ite neat Gaul wLil be interstate er 

intrastate, i: is met engaged in interstate eommeren. Bishep wv. 

c St Ky, -e., 217 211. App. 96. Zhis hae been definitely 

Aeacided in Kinnegapolie & St. 2. KR, he. 


$85, where ar, Justice Holmes awid, sencerning ah engine which wes 





Sinters, ®42 U, ©, 





not permanently devoted te any Kind ef traffie and which 1% ai¢ 
net appear was destined eapecially to aliytoing mere darinite then 
sueh business av it might te needed fer: 


"It mimoly hed finished aswe interatate buciness and had 
not yet begun uven any other, Ita next work, so Tar ag ane 
pears, might tbe interstate or senfined ta Iowa, as 1% should 
happen. At the moment it was not engoret in oLther, Ita 
eharaecter as to an instrument of commerce devended on its 
employment at the time, net uson reeate arobobilitias or usen 
accidental Later events, * 
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In the absence of avidenge to the contrary, expty care 
will be presumed te be intrastate soameree, #oresan T, & &. 
Bank v, G.T.W.Ry.Co.,, #42 Ill, App. 484, Where there is no 
evidence ae to the character of empty care which are moved, it 
must be assumed that they «re net sare anguved in interstate 
gomueree, Homab v, U. A. 1. & , Ry, Co,, 227 LLi, Ape. 240; 
eertiorer{ denied by the fupresne eourt, 

The wunentichactory evidenge in the regerd as te the 
vital faet whether the car in guestion at the time vlsintifrf 
was injured was unloudedt or not, wid the fagt thot evidence 
concerning thie sheuld be available, ant the matter d@finitely 
determined, require that theré shewld be anotner trinl, 

The questions relating te vielation of any af the 
Tules of the defendant by plaintiff, whether such vielatios vag 
the proximate ease of the injury, whether thers waa my cere 
tributery negligenoe which diminianed the danages ond the as 
sunption of riak, were properly Yor the Jury to detercine, 

Griticiam tea made of veme of the instruetions which 
are technically justifled, but sueh errors probably whkd met 
eceur upon the second trial, Inatructions referring to "neghie 
genee as charged" shoul’ be Linlited te such chergea unde in the 
declaration, The inetruction referring to the sxmplayosnt by 
4efendant of the “olaingiff*’ is imaeourate, om the wisineiff ie 
the administratrix, Loftus y, Ghicago Rys, Coa,, B94 fll, 478. 
This, however, oan be cured upon the second trisl. The jury was 
fairly inetrueted an te the dasages and av to the Federal Swe 
ployers Liability act. . 

Complaint is made of certain hypothetiaal questions 
put te veitnesses for the plaintiff, Ge do not tuink these can be 


Called hypothetical questions. They were intended te obtain the 
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opinton of experienced sen an to choad tuty tt wan to eee that 
the eviteh from the waeh track to the long track wan lined up 
er clowed, go that the esr upon wifien pleintifr wan riding 
weuld havt proceeded, ag tntended, nertheard on the waek 
track, 

Yer the reasons sbeve liciaated, the Judgment te 
reversed and the eauee Pomanded. 


REVERSED ABD REMANDED, 


Hatehett, P. J., aud GCenner, J., gonour, 
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PETER &b, HOFFXAR, Sheriff of 
Cook Cowity, lliinelie, for use 
of ELLA SURACKTER, 
Appellant, 
APPEAL FROM WUNICIPAL 
va, 


RSLIBN COMPANY, a Corporation, and 
UNITED STATES PIDELITY & GUARARTY 
COMPARY; a Corporation, 

Aprellers. 


GOURT OF CUIGAGO, 


BR. JUSTION WeSURELY DELIVERS? THE CPINIGN OF THE Court. 


By tie appeal plaintiff seeha tha revereali of an 
order vacating and setting aside s judgment fer $1693.10 kad by 
4t upon a trial befere court and a jury, nelther otf the defenéants 
appearing. 

The Judgment was entered June 6, 1927, and an July 
7, 1927, defendants moved te vacute the same ond apen hearing on 
aaid motion on July 15th the motion was ausisined and the judge 
ment vacated. The motion was not in writing and me petition wae 
presented, Upon the hearing eoumsel for the defencants orally 
stated tc the ceurt mot only their defense to the action but the 
grounds upon whieh they wished the court te veoute the judgment, 

the dafendante did moet move te wacate the fudcment 
until after the exeiration of thirty days frem the antry of the 
Sudement. After the expiration «ef thirty days from the ontiry ef 
a JuAtgment, the Municipal eourt bas ne power in thie canes te 
vacate 1f exeeot on a petition setting forth the ereunde far 
vacating the anme which would be eulficlent te exnuse the same te 
be vacated by bill in equity oF motion im writing, Seetion @1, 


Bunisipal Court Act, chapter 837: Steucle vw, 


ral 


576; Gage Hotel co. vy. Kapteos, 186 Lil. App. 395, 


Defendants argue thet it is imsoaterisl whether the 
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motion wae made after the thirty day pericd, since the apnlicae 
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tion ie atdressed te the equitable powers of the soart «“ieh has 
authority to set aside the Judament even after the thirty dey 
period, Thin le met tie lew, Gwetion 21 of the Munteipal Court 
Aet provides the only srans by whieh the Mundeoipal court hag 
power te vacate or set avlide ar modify ite Sutgment after the 
exoiration of thirty dave. It haw been weld thet this is in 
effect the coumencement ef a new euit, in whieh 4t is proper te 
Feguire ivgeues to be made by pleadings and te require evidence 
te be heard. Iebrie vy, bear, 230 112. App. LSS. 

The court was without jurisdiction to vacate the 
Judgment of June 6, 1927, ond ite order of July 15, 1927, to this 
effeot ia reversed on’ the eauee ls rotunda? with direetione te 
exvunge said orter from the record’, See Price +, Karlie, S07 
Tl1. App, 11%, 
| KEVERSID AND REWANTED 


wy wee ow eo FORE 
a eh MIBRGTIONG, 


Batehett, 7. %,, amd Giéennek, J,, coneur. 
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GERTRUDE SAGIR, 


Appellant, 
APPRAL FROM SUPERIOR COURT 
TS, ‘ 


| | | - of "goon CouRTY, 
EDWARD SAGER, 2, F 7 
Agrefi se. 


BA, JUSTICR MOSURELY WALIVERED THE OFTeTOK OF PHS GeuRT, 


Compleinant appeaia frok a deares dismiarsing, for 
want of equity, her wilh for tiverce and her anended BLL for 
s¢oarate maintemanea and finting for the Aeferncant upon the 
Gliegatione of hia ereso-bill1, slieging that esmpiatoest had 
been cullty of extresie and repeated eruelty tewerd the tefente 
ant ,and avarding aim «a daeres of diverge, 

The controversy swat be Aetermined anen the facta, 
| The acuplainant testified that she eas married in Ghicage Gestewker 
7, 1009, te the defentant, Prom whow she wae sevarnted om Say 25, 
1926, when he left her; that three enildren were bern; the oldest, 
Grace, slxteen years of age wt the tine of the trial, Nerten fife 
teen years ant Patricia elwht years. 

Tha ineldent 6f Kay 14, 1926, watch was Yellowed by 
the separation, was, a8 she teekified, that: she ane her gam Lorten 
west te & gitage which wae ballt by 4afendant; tuat she aw the 
defendant there in an sautonehile with a women nemed Mary Murphy, 
with whom she had reasen te saeseoot defendant Rad hed fooreper 
relations; that defendant on ageing gomplininant oslied her vile 
meses and Jumped ot her, pumhing her with hie Piet ail ever her 
Taos, smking Ker nese ant Lips bleed, kieked her in the stomsek 
and atfuek her such blewe as te render her woeonseigus, 

Her stery is corroborated by tue sem Norton, Fhe 
eaid he aaw aary kurphy there; that defendant kieked caspisainant 
and hit her and akw started sereaning and told him to ran Yor the 


pelice; that he saw the marke and brudeese on his mother from the 
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blews ef the defendant; that she could net walk und that they went 
home ina taxi. The daughter Grace also gave testimony tending 

to suppert this incident, aying that she saw her brother helping 
their mother upataire; that her whele face wae ewollen and brudeed 
end her clothes gaturate4’ with bised, 

Compiainant further testified that em Kay 1), 1996, 
defendiant struck her in the fershiead beacwnee eke 414 net aceade te 
hie improper demande, Another iueident wae in July, 1972, when 
the defendant sterted te beat thely tureeeyear ol doughter with 
a dalht, and when complainant interfcred ake was beaten sith the 
belt, waghed ageinmeat the wall and was kleked, This hatter incie 
dent was serrokorate?d by the teatineny of the daugnter Graee, whe 
also cerreborated the complainant as te the oueurrense of kay Li, 
2936, In the eummer of 1923 she aaw the defondant pick up a 
butcher krife and run softer her mother, Another witnags accupy~ 
ing an apertment in the ease builddng testified that she eae the 
4efendant some home one time at widmight intoxicated asd heard nim 
uee wile an4 vrefane Language, oalling bis wife ai kinds of wile 
Howes, 

Complainant teatified thet 4etendant brought the 
semen Mery Murohy, whe @ae emp leved aa a clark hy ac oifTige arnsache 
ate of tha defendant, to thetr home snd rasucsied that she be ole 
hewed to atay for awhile, a8 he wae net well, and that tary 
Hurghy stayed in their bese about threes nights o werk, guing ele 
where the other nightea of the week, and that (uring theme Latter 
nightea the defendant would not geome eme @14 night; that caso] ain- 
ant ebjected to Kary Surphy's presence wid told the defendant to 
etop Bie agsoctation with her begause it vas 3 big seandal; that 
Mary hurphy occupied the ree with compiainant's douxnter Orage, 
and on one oceasion at about tye o'aleek in the werning, defendant 


@o% some wine and rent te the bedroom ocsupied by them and he and 


Hary burehny ridiculed the dsughter Greed beenuse she would not 
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@rink wine; that when complainant learned ef thie she ordered Lary 
kurphy to leave and thereafter defendant would mol come heme to 
dinner and remained away three and four nigits q week and gradual 
teok his clothes away; that «he traeed nia address te He, 5B Kast 
Chicage avenue, and that she would see nia come out of that tulid. 
ing and that he pleaded with Aer at ene time net te resert thie te 
the police; that one time an itemized bili fron a Yleriat came 
addressed to the dafendant at their seme, for flowere to kra, #, 
Segar, §6 Hast Chteaga avenue, 

| Another wlinese testified thet she say the defendant 
and Xary Rurphy together at « tarty and that their condeet was 
indesent; that uae night im 1983 4 iditle atter Chrighsat, she eaw 
the defendant's car standing in front of a building aid wer the dee 
Fondant come out about eight o'clock the next morning smd Bary 
Hurphy coms cut trom the sane place about eleven s ‘eles, 

The gourt en motion struek out the toatineny of thie 
witness on the ground that the wife was net present st the time, 
Sueh railing was manitewtly errenecun, 

Defendant testified trai he was an attorney, He oon 
tradieted the testimony of the complainant touching the nablewged 
agte of eruelity by him. Om the santrary, be said that ke treated 
her greperly and that thay had mo serious trouble wstil sieng in 
Taly, 1922; that he had a caller and went te the dining raon 4oer 
and naked nie wife and her mother te refrain free geabing neiee; 
that complainant threw a eat gleee candy dish oh hin, vtfizing nim 
in the enin, resulting in a sear, He denied etoer acts eof aruslty 
on Giese part, sithaugh edaditing thet om May LL, G46, ne had a 
saulfie with his wife, in woieh, ke said, bis elbow hit her in the 
eye and she Aad w black eye in the morning. As te the ingident on 
May 15, 1926, in the garage, he states that she was the aggressor; 


that he notiged the gomelainani and tneir son Merton atanding there 
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foing something to defendant's autemobtie and he want aver to see 
what they were ning, when the comelainoant erabbed Nelda of hie tle, 
Bit him on the ear amd hit bin with @ betole, “hich omused sesra. 
Re admite thst he atrugk her af ¢his time ond whewed hie Band inte 
her faee, wateh etarted her nese te bleed, Pat that Be had te eat 
away eomehow, de denies that kary Bupkhy wae im the car. 

two witnesses gave evidences tending to eorreborate 
aetendant'a vereien of the affair, Defendant admitted his srenenes 
at Sé Bast Chleago svenue, but aaye that Ye was thera te see angther 
party, akes. 0, (tunis ie the only name appearing in the record) 
with referesee to a bil. for divorce wiles whe centeoplated; that 
defendant ae an attornay went tc ihis lace io eomekht joe. 3, with 
reference to representing her beeause she coul. net get away curing 
the day. The evidenee further showed that Lary kurshy wan 4 law 
@lark in the effiee ef a Mr, Hoyle, an efPier aseuelate ef the &te 
fendant, snd there vae evidenes that semoleinant had eslled at dee 
fendant'a office and tad made some 4isturbance about her, There was 
avidence inticating that defendant's abaqnae Prom home woe cecaalon« 
e4 by sio attendance om Hasenia meatings and net beeeuse ceTerndant 
waa geaing whit ether women, 

& A@ootoer teatified of beuall’ ef the defendant that he 
treated the defendant For = gut of the hohe oF che eax and for marke 
on the neck; that defendant wae dletantiy related te his mother and 
that he waa the wituesa's attorney, 

Appellant argues that the deerae ia nal sungorted by 
the eviderice and that the raeerd shewa orejutice ef the trtak 
Judge wales deprived her of a fair and iwoartial trial, There Le 
Sustifieation fer the claim that the reserka of the court indivate 
eome imvuatiange wlth the comelsainont becaueé ehe aie net insist 
upon a deeres of diverce, whieh the chaneellor indicated he would 


give her, rather than upon serarnte maiatensanee; that the degree 


Yendered ene the result of what the shanesller ecancelved to be 
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segubbernnesa on the part of the commisinant ia Lnoleting on her 
right te separate malotenance, Ya do net understand why the 
chaneelier shewuld think that eouplainant wae entitled te a divyerce 
because of the eruel conduct of defandsnt, but met omsitled te 
Begarate maintenance, 

A@ has teen aald many times, £6 La extremely 44 ficult 
in such osees to arrive at a sntisfunctory conclusion am to which. 
of the parties im telling tae truth, Sere, the parties are in direst 
eonfiiet, each claiming Kindiy ard dutiful eonduet toward the other 
and acte of ernelty from the ether. While Lt fe evident thet came 
Platnant in excitable and surhagea irriteblie, vet defandant in rae 
maining away from home ea frequently oid coin cenduet with reference 
to the objecticnable Bary Surohy would naturally eauge Ble wife te 
be very mucn disturbed and toe emaibit asia of hestility «nd, sere 
hape, ewen violence at timex toward tue deafenmtunt. The antagenietie 
Felation between the parties in the first instanuve was evidently 
saused by the digleyal conmtwet ef the defendant, snd eomniainant's 
Feactiona therets are net wholly without exeuae, 

The particular acte of physiteal assault by @efendant 
wpen the comolsainenmt are abundantly corrshborated. Delendanh ad« 
mite striking cowol«cinant and eausing hey noee te bieod in the 
gitereation in the garage. Upen the entire reeerd we are cone 
vineed thet the unfortunsts relations of the parties were caused 
primarily ty the 4efendant, art ore of the opinion that tee sete 
of oruelty allege? in cemplaimant’s bil) fer separate malntenanee 
are gupperted by the presenderanee of fhe avitenea, om? that the 


aliegations of Sefendant's eroce-bill ware net sulfictently groven. 

We held, therefore, thai the dewres wae imerngerly ene 
tered ond 1¢ will be revarge4 with direstione te diemiss davende 
ant's surclemental and amerided ereamebihl fer diverse fex want of 
equity, wi te enter a deeres for sevaraie maintenance an the 
amended bill of complaint of the eomolainant, 


REVERSED FITS GIRECTIORS, 


Batehett, 7. J., and O'Connor, J., conewr. 
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BR, JUSTICR MOGUAMLY DELIVERYD THR OPINION OF THN GoURT, 


his is s gait fer mandwuse to restore the netitioner, 
Jqaeghine u. Lawrence, to the pooition of Aasictunt Superintendent, 
Social Service, in the eiaszoified servics of Uouk County, in the 
Department of the Sivil Gervise of aai4 county. dn smande4d anever 
was Filed, to whieh petitioner flied a docurrer, 

fhe brief of couned] for respondente giver no interus. 
tien ag to the rulings of the trial eourt oy ue to how the cause 
wan AJegidet, The abetract 4eacritves the patitioner as “aroeliante® 
and the reesondente aa “agpeliess,* Invegiiastion tlLesleses that 
the trial court suvtelned petitioner's desurrer fo the ecendad 
anawer ef the ragpondenta smd ordered that the writ ef mandamus 
issue agninet respondents, ceomeanding them forteuwith te rertore 
the petitioner te the peeliion of agcistent Guperinientemt, Social 
Service of Cook Gount,, theretefore held by her ant peroit her te 
porfora the duties suid services eonnected with wuah position and 
ecilect the @Quiary sid companantien te be paid fer the services 
rendered by gahd petitioner in the ecoupsation of avi? sesitien, 
end that petitioner recover her cawte ond charges. She reesondents 
ore the Civil Service Commiasionere of Cook County, the Heard ef 
Comal saioners of Geck Geunty, the County Treasurer and Clerk and 
other officials of the eeunty, and they apneal from this erder. 

Tha cuention/te foteruine from the slenadings whether 


the reorondente abolished the weetiion of Agristant Superintendent 
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Social Service, tn good Yalth and fer reasons of esonomy, or whether 
there was a pretended slolisiment of the pontiion, and the failure 
to upproprinte Tor the pesltion way em ageeunt of the slleted une 
fitness of the petitioner, 

The petitian s# amended silewet that Jeeeohing H, 
Laerenes was employed in the Civil Setries Serartuent of Cank 
County as Ascistant Superintendent in the Bureau of “Secial Service 
of Ceek County suntinuously since Ostoker 2, 1@148, un te end ine 
@luding Karen 3, 1925, nnd Bad sewer bean reneved from seid porte 
tien; that tae bureau of facial Service ever since earch 4, 145, 
aad at the tise of the filing os suid poiitigm Bad plenty: of #erk 
OF the Sane king ane eharseter such ae petitioner hed been agcuetemed 
to do ia the perforasaue of her dutios; that the salary vor petie 
tioner's pesitien Kad been appropriated im sack yomr pricr to leek 
ead that in the your 1954 petitiensr’s salary was saporerriated at 
$228 a wenth; tasi on Deuewber %, 1924, the sresidest of the Hoard 
of Commissioners of Coek seunty eaused te be delivere? te her a 
notice sumendting her frem her sosition Yer the period ef thirty 
days "fer 4iseiplinary reasons," ani dlreeting that she iurn ever 
aii property of Cook County ta Bias Virginie Sanfcrs, vhe had bean 
Aivrested te ageuhe charge of the department; that petiilonar seked 
the preeident of the Eeard of Ucamissioners ty prefer charges, if 
thera were sny, a@ainet her velore the Civil Gervige Comelesion, 
but neither during aai¢c peried af thirty days, mor at any other tine, 
Were charges preferred. &t the aepivatiion ef sald trirty toys, thet 
4s, on January 4, 1885, petitioner reported back te work and was 
directed to take erdera from and rapert te kias Sanfert, who wae 
eontinued im charge of the verk weich had been dune By wald seti«- 
tioner, sithough said siee Ganterd was thes ond now io elaset ried 
by the Civil Service Commission of Cook County in a Lewar rank and 
grade velew the of fige snd position Relé by the petitioner; that on 


Kareh 3, 2628, the preeident of the County Hoard saused ta be dee 
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Aivere? to petitioner a noties that the Ceunty Beard bowing fatied 
to appropriate fer the pewitien of Assistant Tapertatemeant, Tareas 
ef Socidl Gervice, petitioner's services hed heen Alscuntiouda, ry ey 
feative ¥areh 1, 1985. The petitien ohargea that the Beurd of Cone 
wissioners of Cook County bae falled and refomed to make an apvre. 
priation of salary fer the voaltion er place of ouplayoent ef 
Aosieatent Superintendent, Darsau of Social Gervies, te erder that 
petitioner's place or position might be used by athere, Petitioner 
charges that sald fallure to make agorepriation waa dishenestly dane 
in an attempt to deprive her of her position and te flil anda parle 
tien with some ether person, santrary to the preovialeone eof the Ciwil 
Serviee law, 

The anawer alleges that ax a result of ¢ooplainte tre 
Beart of Commiseloners on April @1, 1624, appointed a sevetal 
gitiszens eoumittee te make om inwantigetion of the setivitiies and 
the érganiestion cend4ittiens in the desteal Service Parese of the 
counts; that thie eoomittes made » thoreach investigation und aute 
mitted ite repert with findings wid reenemendationsa; chat thin come 
mittee, smeng ether thinge, stated that thea Burrow «af Seeial Service 
Was not rendering ag afficlanst aervice te the cocunty sa the Beard 
of Commiostorers had « rignt te axpeeb: thet thie waa due (a) tea 
defects in organization and [b) to werenmnak, The eomaltitee ren 
perted that Lt wae winietakatly elear that the cuestion af seraqnnel 
was the more agrioue of the enusem of inefficiency: that oreunisation 
and the mechanital aide of inafYieleney eould be changed ond perfeeted, 
but 16 would always be subdeet to the human side « the nereonnel. 
The revert reiterated that the exelonation of the undesirable condLe 
tions im the bureaw wee io She pereoniel rather than in édefeotive 
organization, The committee renerted that the Agealetant Guoerintendent 
of Soekal Servten 414 sat have exesutive ability euffielent ta domie 


nete «a 44¢fLewlt si¢tustien ana «hat she wam not fitted Fer an ereane 
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tive pewition either by teweranont or training, The committee aia 
net consiser her regerd ef cervice suffielentls goed te warrant hey 
Yeraonal intersstes beiny asonsidered in the olan of Pea reanives ton, 
The anower of reancndents then aeserted that the preeitent and mente 
bers of the County Neard “hetng convinesd that the reancmendatieanns 
of thie report were neeeeanry to The effietent ond benef ieleal aere 
vioe of the county im order to secomphisn tas reforne sugested in 
the report, and for ne other purosse,* sent the netice of suapene 
sien to petitioner, diasontinued ond obelianed the “powttion ef 
petitioner® "hy making ne savoreprietion therefor gid caused her te 
be notified of thie setion, * 

Beetien 12 ef the Givil Service Act orovides that "ne 
orrfieer er emeloyes in tee classified civil service of sny cliy, whe 
shell have been apeointed wader sad4 ewleo ana efter «eid examina 
tien, shall be resoved or Aiechurgsd exeert for cause, upon written 
charges ont after an evverturity to be beard in hie oen dafenge, * 
Pare, 807, chap. 94, Gahiilte Tlilinels Statutes, The rule Le new 
established that a position mey be abolished by the sere fullure te 
ageropriate funda fer the eslary of the offiee, where thia is dene 
im good faith acd in the interests ef sesnemy and im order fo reduce 
expeneer, and mat rer the purposes aT aveading the orevwlelenia of the 
Civil Services Act. Fitgeivmmone v. G'Beili, M24 (22. 484; Gite y. 
People, 114 113. App. 145. Yhere, horever, the peeltion is spell shed 
beoause of the alleged wnfitress of the inoushent ar beesuse of any 
incapacity relating te pereqnmel of the veraen holding the effice, 
then such employee gan be disehnarged only in» the manner provided by 
Section 12 af the Civil Service Act. 

“hile the elt: Ras «a rigit te agtualiy and in goed faith 
diecontinue any poatltiom “hen tie game bedumes NG Longer neewse 
gary or useful, yet neattuer tt nor the cowolesion had any right 
to sontinue the sesition in foresee and to renove syueiies untii 
charges hat been oreferred arainet him and eustained by the 
commineton in the genier provided wy section L? ef tae Uivil 


Servies law, {City of Chigsgo v, Luthardat, 1¢1 113, 614.) 
Beither the oity ner the «sumienion, ner toth cembined, can 
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Legaliy abolish « oealtion teaporarily tor the unlewfwk purcese 

of later reeoateblisking Lt and itetalling therein anether per. 
fon af exployee, To parsds such a course of sconmduet by the 
judgment of thie wourt would be, in oft mot, te Age) wre ‘hue 

Givil Service lav o dent Letuer or a Law ernfarathle onky a 

the diseretion of sai" olty cffleers, whose nositive duty, 

under the law, is to emveree it, or asaist tn antereing 14 
agecorAing to ifm teres,* The Yeople v, Calrfin, @82 111, 860, 610, 

It g¢lesriy axcears from the rampart af the gommdttec , 
wheee reaoxmentat ies waa follaced by the County Board, thet the 
eaunes of the alleged inerficioney ralated aclely te the nersennel, 
meaning the petitioner, The Language oY the report ie thet “ge 
is not flited for an executive position, eliher by teuperaxent or 
training.* The recert does not find that the peeltion was me 
Longer neagaeary ar ueeful, bul that the person scaoupying the game 
Was Mot competent, The recommendation of the repert eas, in gub. 
atange, that poatitioner sheuld be reseved frem her genition and 
ome one apoointet te take her pines, The anewer aeeerta that the 
president wd the mexbers of thea Gounty Seard ahelissed "the pusie 
tien ef the petitioner ,* and teat they é¢i4 this beeause they were 
*convinged that the vyetownendatione af Mie repert were necessary 
to the efflelent end beneficial service of the esunty »* and Per 
Re other purpewe.*” The answer oseortie that the action of the 
Seurd was based solely en thie renort, Under sans ol sgunetances, 
4f the County Resrd deaned Ber unfit, churgse shoal4 have been 
ereferrad under Geetlon L2 of the Civil Gerviow Aat. 

Tt is obviews, tvereSere, thst tie Tealuro te aptras 
priate for the position wae ngt for the purcese of abolishing tha 
same in the interests ef e¢onomy, but aclely for the purooar of 
digulening the petitioner. The answer not only advite but seserte 
thie to be the fact. The actien of the Geunty Neurt, while doutt- 


Less an honest atteapt te Laprove the service, wan not ageordiny to 
law, 
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The desarrer to tha ahewer Wap properly gustelued and 
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the order awarding the writ oF mandamus properly followed, The 
Judgment of the trial court fe therefare affiraes, 
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ARCHIBALD MeFADOEN and US ) 
RORDRATH, for the Use of GRAY, 
ESS@ART & COLPARY, a Corporation, 
Appellees, 

} APPEAL FROM BUNICIPAL @oQuURT 

ve. 
GF CHICAGG. 
PENNGYLVADIA RAILROAD CONPAKY, | 
_& Garseration, 
Agpell an t. 


GA, JUSTICR MeSURELY DELIVERED TER GPINION OF THE CouRT, 


fThie dean sppeal by defentent Trem a Judoment agsinet 
it of $44.50 upon trisl by the court. 

The statement of claim asserted ah aasicnuent of wages 
by Gua Fondrath due his from the defentant te Gray, Hewart & Come 
pany, % eerperation, A number ef peints are areved ae grounds for 
Yevergnl, Ya netlea only a few, 

Defacdant: suys that the statement ef ciate ond affle 
davit 40 net conform toe Seetion 16, chapter 10, Lilinois Statutes, 
whieh requires the aseignes of « shove in aetion wubig thereen in 
its own name to aet ferth under oath how he sequired title. This 
part of the statute is not agolivabie to the instant ease, which is 
not a suit bBrowgat by the ayeignee in bie own Bane, bat is brought 


by KeFadden and Sondratnh for the use af the aseligner. 


It ie alee Claimed that the notiee required by Section - 


13 was not given, This portion of the statute requires that in 

all cases in whieh the chose of action ehall have beer assigned and 
whieh eheee in action soneinte of wagee due te the ageicner thereef 
from the defendant, "at Least five 4aye written netice of the 
pendency of mach eult shall be served upon ths assigner ef euch 
chese in setion, before the trial ef the sase,* The reeerd Puile 


to show that euek notices waa sarves, 
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The statute contemplates that notice of such assignment 
ahall be given to the defendant, It in the rule that where the | 
statute requirea netice and the mede of service is not specifies, 
the service #hall be gersonal, This rale seems to he univeresi. 


Wade on Law of Sotioe, agationa 1354-1349; Am, & Eng. Yne, of daw, 





wel. 1, 2nd @4., pe 843; Fir Ban ¥ 19 
Thi. Apa. 624; Kinkade v. Gibson, 200 Til, 246; Chisnen & Alton 
Re. fo, Vs Beith, 73 111, 66. In Has erican Sottle Go., 





261 211, 36%, the oourt queted from Carney v. Tully, 74 [11, 375, 
ae follows: “Services of a written notice aleays eeane actual, 
pergenal service.” it is conceded that there waa ne vergonal 
service of notice on tie defendant. 

An attenpt ia made te shew service of notice by mail, 
but even if service by mail were perwieaible, the evidenee fails 
te show thie. A witness teatified that on envelepe containing « 
 Botice was atdrassed to the "Pennsylvania Keliread, Gen@ral Office, 
Attention: Paymacter,* but the witness did net see it addresced, 
aid mot take care of the mail, and does not knew whether if wae 
fecosited in the maiie. The ad*reas iteelf de indefinite, This 
evidenge falls te oreve netiae by mail, 

The audit is brought in the names of Architeld Nefadden 
ant Gue Mondrath Jetntiy, sot there ie no evidence whatever that the 
defendant was indebted te Befudten, Tt fa well eettied that there 
ean be ne recevery upon a joint sasignment of waces agninat an 
enployer where the evidance showa that ene of the agalgnerm rar 
Go, ¥, Schueck, 167 Ili. 
$22; Baroneki v, Shust, 214 11. app. 3, 


There ia avidence of what purports to ee « Joint are 


fever in lites expley, 





signment of wages from KeFadden amd Kondrath. Ite terus sre she 
goure and not easily read, There sre also Lapertant swissions 


in the 4ecument, It would be very Laborioua and difficult te 
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determine the exact effeat af the instraumant, 
Yor the reasons above indicated the Judiment de ree 
verged, 


RSVRRSES. 


Katehett, ©. J., ad O'Conner, 7,, soneur. 
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ELNIBBERG DRESS CO., Inc., 
a Corporation, 

ApPPoLA ant, 
AVPSAL ROR BURICIPAL Count 
ve. 


SGLOMON BOVLER, Doing Basinese 
av Xowler's Princear Pat, 
Appellee, 


OF CHICA, 


i Singita et Agger? 


RR, JUSTICE WeSUHELY DELIVERY THE GPISIOR OF THR OoOUnT, 


Plaintis?, deing busineas is Kew Yar’ Gity, sela 
through ite aslegmen, ir. Sewean, a number of drerses te the dem 
fendant im buginees in Cuieage, The order eas civen ¢e Br. Newsan 
ie the Palser House, Cnicago, witt the gale wae from his sanclas, 
The dyeesea were shipped to the defendast, vhe claime they were not 
according te the aaeple with the exeeption of three dronses wid ob 
were retained, All the ethers were ehiceed back te pisintiff. 
Defendant wae given oredit for goods returned to the amount ef 
$242.80, but plaintiff brought ault to recever the balance of the 
aceount amounting te $1424.60. “eferdant by ite affidavit ef 
merits admitted ewing plaintiff for the three dreseas retained by 
it, sameunting to 9134.80, ond Sudgment wan rendered for this ameaunt, 
whieh wag satisfied an‘ the emise precesded te trial hefore the 
court ant a fury for the remainder, The fury found the femen 
agningst the plaintirYy and from the fudgment on the verdiet Lt 
BOPOGLS. 

It is not diaputed that in September, 1924, Kr, Rewsan 
hed @ convereation with defendant ant Sie slater Bettie hovler, whe 
is ageoointed with him i bueineen. er advice eeaus te have eora 
trolied the buying of drensee for young Ladies. Ghe tostified, 
giving in detail the sharscter of the samples carried by ur. Newnan 
and ef changes whicn the buyers Wished made and to which or. Hewnan 


assented, Ghe sayy that the order, #hieh deseribed the dresses 
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and changes, wre written by kr. Fovler on Paluer House etationerys 
that this order war then given toe Er, Newoan, whe promised te send 
defendant a copy. Mr, Nawnan testified that he esald wet fing 

this original order. either it nor a eopy was Loteroduced apen the 
trial, Sr, liewman testified that he gave ir. Kovler «& sony, but 
thin ta denied by both the defendant and hie siater, The defendant 
testified that Mr, Newwan did net at any time give or send a copy 
of the erder to bim and thst he had never seem ao oepy. 

Miew Bewley teatified that when the goods were re} 
ceived she examined them and found them net a¢cecrding to sample and 
met as ordered. She stated in detail the partioularea in wideh the 
dresses veeelved 4iffered Prow the aueelee., The taiaios were silk 
weivet; the dresses resolved cere aotteon volvet, The saonler alee 
had genuine beaver fur; these reeeived had fur whieh io aalled 
imitation beaver, Phe waleteLina, the Length afd the fit ar the 
garnente were not am erdered., It would serve no useful surrose to 
Rarrate a3) the particulars civen by the witness as te the germente, 
and in any event they would hardly be inteliigible te waseuline 
minds, Wee jury wae justified in beliewlng ker story aid im gone 
einding tial the garmeantea deiivered were net Like the savples fron 
whieh they were purchased and that the changes ordered wore not meade 

Apparently all the goode returned ere angeptied by 


4t, 


Plaintiff excerpt oe packuge eontaining five dreases, Tae evisense 
was that these were delivered tc the Amerlean Aaliway oxpreae Come 
pany by defendant, but pialmtiff refused te asenpi then, 

Plaintiff ¢laime thet the trind court admitted evidence 
which wae improper and srefudicind te plaintiff, Thre abfectionable 
Matter, however, wae of no ierertence, If eoneieted for the mest 
part oY velantary ststementsa by Kien Aevler that a certain siyle 


‘was wery mupk! in vosue”® saat that “meet girle were her height," 


and eietiar remarke wich, while perhaps net strictly relevant, 
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were not prejudicial. 

it io said that the trial eourt erred in refuging to 
allew the slaintiffr te read to the Jury the affidavit of merite and 
the anewer of defemitant te certain interrogatories, The reeprd 
shows mo offer to rend these ¢ocunente. Defendant *¢ counsel ate 
tempted to offer these documente in evidence, ebdections te whieh 
were properly suateined, Johneon v, Feniereant, 308 Iki. 288; City 
of Seat Frankfort v S tik, 38; Fy Si, Seotewns) Cone 
atruction Co, v, Hall, 194 Iki, App. 280. 


There ig me merit in the clas that Judgment should 






have been entered’ Sor the plaintiff of thea aduiesiona in the affie 
aavit ef merite and upon the answers tn the interrugateriee., There 
i6 no admieelon in the affidavit ef merits except as te 9154.55, 

and we knew of no pragtice vhiah provides fer the entry of a Judge 
ment upen aniytaing @aid tn wn interregatery filed im » civil setion. 


& Grover, 1560 111. Ape. 





206. 


There were np prejuiicial errore om the trial, ond as 
4t asnnet be aaid that the verdict is manifergtly against the weight 
of the avidence, the judement Le affirmed, 


AFYTEMND. 


Katenett, PP, J., and O'Conner, T., eonear, 
cI * y ot 
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BR, JUGTICR MehURELY DELIVERED Pie OPISTON OF THE ceuer, 


ro eet 

In @ uit brougit fer money alleged ta be leaned io 
defendant, upon trial by the vourt pieintirf iad fugoemt fer 
$21,006, from whieh defendant appeais. | 

Plaintiff? wae defendunt's motner-in-law, Delendant's 
wife died some Litple: time before the trial and there followed s 
oon troversay petween plaintarr aud her two dangstera on the one hard 
and the defendant on the ether, dt wae asserted by defendant's 
attorney that whem defeniant's wife dled she loft nim her preperty, 
of which nlaintiff and her two dsughters teok posseesion, and thet 
defendant breusht citation oreseeltnge sagainet tien in the Probate 
court te require then te deliver ower the ageete of the deomaced 
wife's estate, ond that the inetant ease and two athera brought by 
Plaintiff's daughters were instituted for goite. 

There ene a direst conflict ef teatiaeny, Fliatntirr 
testified that ene had been a Nousekeoper and had saved akewt 38,000 
which wae kept in a eafety depowlt bax; that in GCetseber or the ftret 
oF November, 1202, she leaned defendant $400 te atvint aim and bie 
wite to pay Sor @ bungalow; that agaim, on August %1, 1025, she 
loaned defendant $106 te redean a ring. The evidence of plaintiff's 
two daughters, Bre. Ethel Bunge snd kre, Pearl Bilwon, tended te 
corroborate thely mether's version, 

Defexdant testified, catesoriesily denying that he had 
ever berrowed any money from pinaintis?, bat elalmed om the contrary 


that he head eontrituted te her suecort, giving her five and ten 
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doliares at a time because she always claimed to be poor. The bank 
book of himself and bis wife was introdaced in evidence, shewing 
savings deposits ranging from ‘eptesber 6, 1924, to January 24, 
1924, the belarice at the last gentioned date being over (28o°, 

Plaintir? had teatified that defendant beat hie wife. 
In rebuttal defendant offered to show Letters recelved from his 
wife, while she vas in « eemiterium in hew Lexleo, whieh it was 
eLaimed would show that the relations between them were affeotion- 
ate, Plaintiff's testimony tn thia reeneot was irrelavant, but, 
having been admitted, the letters to defendant should have been 
afmitted. Chteare City By. So. we tt Pim Take S74, 

Piaintiff gaya that her daughter, kre, “ilwon, rented 
the safety deveait box but gave Ker the key te Lt; that the bublde 
ing was le¢ated on State and Yashingten streets, dre. Piisen 
stated that the bex wae is tie gale of the Columbus Gate Denoxit 
Company. The court dnquiret eof 4efandanits counsel 1f he wished 
te go ever ond check up as to the Sagt ef plaimtiarf huving much a 
bex in the latter part ef 1928. YOefendeant's eeunsel lndicatead 
thet be would do wo snd, if necessary, subpoena the bookn of the 
Safety Deport seapany. he court them made a sGutement ta the 
effect that nis detersination of the case degended woon the rat 
ag to whether plaiotify 414 or di4 net have seceas ‘¢ thie bos, 
and that if whe 414 net, her etory was falee. The gaae war cone 
tinued, apoarently for the pursose of perritting esungel for de« 
fendant te ascertain the Manet, At the next hearing the sourt 
anneunced that he wae going te «ive the plaintirY judgment on the 
ereund that she nad uw box with the julety Deaoeit company; but ke 
this invorswation same ta the knowledge ef tha sourt doses net apoear. 
Apparenstiy the eceurt inguired by telephone or cthervise from some ome 
as to whether plaintiff had a bex, but defendant never had an oppore 


tunity te subscena the pereons in eharge of the Columbus ose 
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Deposit Company ner te examine tte books nor to oregn-examine the 
Pernon oy peraone with som the court hed conferred, 

Ypen the evidence in the regerd the sage tae very 
hese, The court evidently wan net comveimoet of the truth of 
Vlaintifr'’s atery. In thie atete ef the record jutgwent fer the 
defeniant ehould uave followed, deweaver, the cowrt was persuaded 
to accept plaintiff's version by invornation ebteined er civen 
entirely quteide the reeord. It ls a well setabrhiehed princivle 
that the court suat confine bie consideration of « oaee to the 
evidence given by the witnesren and wprearing in the reewrd. Us ae 
otherwise is te cormit reversible errer. G1 pm, 2006 Tan. 


297, 





"The theery of our syetem ef trial iw that the condluatons 
te be resehed in «a gas@ will be induced only by evidenoe and 
argument, im open court, and hot by ony cuteide influemee, 
whether of murivate telk or paublie print. 

“Wieat ie true with referenee te a fury ia trua aleo vith 


Feference to ws court." Batterdon vy. Colorado, ROH U. G.484. 

st hae beam held rewerslble error for a farer to wielt 
the seens ef an aceltent Ter the purpose of making a eaurvey of the 
loostion of tracks and taking moaeurements. Chicags Clty By. Co, 
v, Strong, 227 211, Ann. 478%. The court should not axandine write 
nesees in the absense af eoutieel, and If be dase an Lt doa reversible 
error. Hurd v, L115, 86 tii. 467. 

Under the oigcnametances we gannot eersdii thie jad enent 
to mtand, ami it le theretere reverged and the sauae rewunded. 


RAVEAGHD AAT AEBaANDET, 


Katehett, ?. J., an@ O'Cenner, J., concur, 
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W. GC. HANDLEY, ) 
Appeliant, ) 
APPUAL PROM MUNIGIPAL COURT 
ve, 
j GY CHICAGO. 
JOHS ANWHONICGK and ARBA 
ARDRONI CK, | 
Appellees, } 


WR, JUSTIGM MeHURELY DALIVERED [HR OPINIOE oF tet COURT. 


Judgment wae entered against both adefendante by cone 
fessicn en a promi gwory note Yor 2949, exeautied by John Andsoniak 
and endor@ed by im and Ais wile Ania. BPaferdant anna Andruniak 
mueved that the judsmetit be wuaeated and Lat she be permitted te 
defend, “Mich motion was allewed, The awe case on Ter trial bee 
fere a jury which found tas lesues agsinot the piaintiffY, and fren 
the adweree judoment plsintiffY appeals. 

Tne defendant says that che is unable ta read er write 
the Kngliesh Lasguage exgqeupt te tae extent of signing Rer nome, and 
her defenes miieges fraud in seeuringe her endorsement in that it 
Was represented te her that ehe was te sign oniy ac a wlinees ta 
identify the party elaming the sote, The ete ie exeeuted by John 
Amdrerisck alone as maker, 

She testified that ste was the wire af Jaun; thet se 
had been Just four yeara im this country asd sowie’ nei read nor 
apeak Snelieah; Shia t har Tuehund told a¢r that fe Gogckt an autenge 
pile which wake atili in the garage and ake gaked Siv to take her 
to see ft. The Melieving Renday, when ehe returned Yrem her work 
in the evening, at the requeat of her husband they went te the 
Slece oF Buginess where the wachine wae purchased, When they 
arrived there a saleasen took her husband aside for abeut ten 
minutes ané twe wen were “seking papers" and one of them aaked 


Ker te sign her name; she guid, “What fer sign ay nome® I den't 
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knew nothing of the maghine, I don't bay it, I don't want machine; 
T get tee much trouble working myself fer iiving.* ‘he man replied, 
"You don't have tea pay; you only elgn yeu knew that man; you wite 
neos.* She eaid, “Yes, { knew my man; 1 knew thie kan,“ whe wite 
meeg gaid that she could net Fead tig paper, but when her husband 
came in hea algned the paper and a man gave Ber & pencil and madd, 
“Liston, ludy, sign this nase; yeu don't have to worry; yeu don't 
have to pay this machine; you witness.” Thereupon ene signed the 
paper, 

Gae fe contradicted by the manager of the store whieh 
sai4 the machine, whe auye that he tel4d Aer Mat ehe was te afign 
&@ B guaranter fe seeure tie payaent af the note. Derendant tee 
tified? in rebuttal that the word “gusranter"® was sever used enile 
he waa there; shat they 4i4 not read tne note to her; that she 
tol? tham ties that ehe sould net read and tuat che fag piven the 
omer ana paper and Ppaquedted te sign her name, the sslesten enye 
ing, “Yeu net have io buy teat moeghine. Theat wen have to buy Lt. 
You only witness that yeu knew that man, * 

fhe jury belleved defendant's version ef the matter, 
end as it hed the opportunity, which we do not nave, of #®eelns 
the withesees and observing their demeanor while teetifying, we 
cannet say thai ite conelueiom that the signature of the «i teese 
wat obtnined by fraud and mlereoresentstiien Le manilfeatiy seainet 
the waight of the evidence, 

Under the lew of thie stiutea the defense af fraud in the 
execution of vats instrument way be slwaded to an agtion baeed on 
A& pProslesery note, whether wugn aution Le brought by the party 
eonmitting suck fraud or the awcignee ef the Listrument. Ges, MG, 
chapter $6, Kegetiable inatrasents, Gahili's Ihideete Statutes: 


Kuschy Vv. Schoch, 138 211. Apo. SE; Sims vw, Bige, 6? iil. Sa: 
Zaylor v. Atehinon, 84 Lil, 196; L@eei Ve Bigholg, 95 Lili. 273. 
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TInepeation of the nate oued usen shows that the ale 
Lege’ werde of guaranty ofa printed en the bagk of the aete in 
fine print oecupying nearly one-half of the apage, Evan 4 
Literate peraon woul’ not have a clear idea of the menoing of 
theae werds without careful and protracted stady. 

Ve se@ ne goed Peasomn for reversing the Judgment, and 
it is affirmed, 

AFFIRMED, 


Batohett, ©. J., and oMennor, J., ooneur. 
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JOSEPH H, BEUTTAS, 
Appelies, 

APPMAL FROM BUBTOCTPAL COURT 

VR. 


HOVARD A. GARVEY, Doing fusinees 
a8 ED. A. GARVSY ab COMPANY, 
Appellant. 


OF CHICAGG. 


ann ea need Vip en i ins age 


KR, JUSTICW MeSURKLY DELIVERED THE OPINIOK OF TES GouURT, 


ReVendant appeale trom a Judgment ageinat him entered 
upon a directed verdict in a suit in forcible detainer, Tle socu- 
pied preuioes known ag hos, 399635 Plymouth court, Chicege, under 
@ lease dated Kay 1%, 1974, expiring April &%, 1698, Attazhed wae 
a rider giving the legser thi right te eanesl under sortain of reume 
@tances. Av attespt a6 made to exercine thie right se an te 
terminats the lease January 31, 1927, The Aetendant refusing te 
Yaeste the premisen, plaintife broasnt thie sudt and bad dud seent. 

Defendant's erief falle in every reeswoat te conferm 
te Bale 19 of this court, so that we have head 4ifficulty im ascer- 
taining the eaiient peinte which are said te require a reversal. 

We guther from the reeord the Tacta te be as follows: 
The original lessers in the Lease were the executors anc trustees 
under the laet will of enry Sampeon, deceased. Hy the rider, 
whiek waa signed by beth parties and made a part of the lessee, the 
leasers reserved the right to cancel the game on May SL, 1628, er 
en the lest dav of any ealender month theresfter, by civing the 
Lesser six months written notice, arovided the premises sheuic he 
go14 or leased far a term of net lese than twenty yeare, ar if the 
building wae te be demolished, The rider comtaingsd ether gsrevicione 
not in question, exeect that the Lesree agrent te deliver ug peace- 
able posesovion of the premises wlthin tue time seeelifled in sach 
motice af cancellation, dhe Leawe previded that the eovenante and 


agreanents sheauld be “binding upon, apoly and inure’ te the 
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veaveetive anwigne of the parties, June 3%, 1938, the trusters 
of the Sawpson eatate sold the preuises to Alfeia b, Byres, whe 
subsequently sold te Joseph #. beuttus, the plaintirf, Tee 
notice to gancel the lease puraucnt to the rider wags dated July 
i6, 1926, elgned by Aldcin L, byrne, and wee served on the Age 
fendant daly 17, 1926, 

| te show that this notice was effective, Bernard 
Roth, an attorney whe handied the Legul details of the gale, 
representing the pureheeer (the plaintiff) testified that the 
deed of Alicia L. Byrne conveying the property to plaintiff was 
dated June 14, 1926, and delivered in eserew te the Giicage 
Title & Truet Company, to be hel@ until the ereanactive pure 
ehaser's attorneys coul4 examine the title te the property and 
Yestrictione as te party Welle, beliding Lines and ether de« 
talls:the deed wae te be deld in enerow until auch time ae the 
purchaser should devesit with the Truat ¢eoopany the bolance of 
the purekage orige. 

July 14, 1056, the garties elenified their readiness 
te ghave the denk, the balsanee ef the purehane price wae danasited 
and the deed faa reverded on tnuat data, 

he objeetion te this line ef teativeny wae made by 
the defendont until sfter the witness had been eroes-szanined, 
when defendant's counsel moved tu strike the testiosny on 
the ground that the acknowledgwent of the notary publie on 
the deed te dated June 17, 1986. Thie mation was properly ‘e« 
nied, 

AS we gather 14, defendant's maim peint ie that 
Aefendtant's Lesnar var net sroperly teruinnted hecause, ag al« 


leges, trea, Byrne parted with her tithe on the date ef her 
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deed to plaintiff, nately, Jane L4, ASRG, wd nex netice to 
terminate wae dated July LS, 1626, when sue had se right ef 
canc@ilation; clting Gates v. Horten, 22 Li. Agn. 96. dn 

that cage the defendant was in possesmion of certain prenleees 
under a ten yea? lease Jated Eny 1, 1914, which gave thie 

Leasor the richt te terminate in the event of a eale, The 

Lewsor wold the premiaga te Curran; Curran #Old to Filler; 

Biller gold te Amundeon, whe a few duye later geld ta fated, 

the plaintiff, twa weske after plaintiffs acquired title he 
notified defendast that he And Beeome the cenear and that ie 

the future the Fent eiould be eald to him, which was dene fer a 
period of aporoxiuately gix conths. Gates notified the defends 

ant of hie election te terminate, and it Yee held that Gates 

Was in mo position ts terminate 4 lease of tale chavagter; Shut 

it was Oniy She eriginai i¢esor or a graniee woe could terwinnte 
by virtue of a sale; that the netiece te tarainate was given 

four monthe after the piraintiffe had besome the omer of the 
property, ati which time the eriginul Lleesser aid plaintifr's 

grantor were entire etrangere te thie termination. The court 

hela that the termination cewiad Nave been aeconmli¢ghed under 

the terms 6f the lenee by having the piaintiff's grantor, then 
the lesser, notify the defendant that his leage would teorninate. 
The court further goes on to siate that wo a@LifPerens sltuatlan would 
have been presented hat met the plaintiy?,apen purchasing the orop- 
erty, assumed the poaltion af 6 landlerd teward the defendant by see 
eepting the rent without having motified him ef ale (olaintireta) 
election to terminate the Lease, Having aecepted the rent, ,the plats 
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rights and nothing more, “mamely, tue right to terminate the Lease 
in the event of a sale of the prenises by than,* The differsnes bee 
tween the Pnets in that cams and those before us is obvicws, kre, 
Byrne 4id not part with her titie on the date appesring on the deed, 
but on the date of ite delivery to plaintiff, July 14th, and at vite 
tually the game tine, namely, July loth, the netice te tarcinate wag 
executed and served July 17th. %$It shewla alee be noticed that ne 
rent was received by plaintiff butween the time he saequired title 
om July l4th ond the date of the service ef the notiee, July 17th, 
There ie nothing in the reserd te inidieate that the relationgshis of 
Llandisrd sm@ tenant arese between the sartiiles bafora the antice vag 
serves, Ye therefore have a situation for the avpiination «of thin 


lencuazre in Sates v. Ferton upra: “The teruination of thie Leawse 





by reason of the sale te glaintif’s coulda have been secemelisheds, if 
Aesired, under the terme of the lease, by having the slaintifr's 
grantor, *he was the then lessor, unen tas ewaent of ie wale of the 
premises te tae plaintiffs, notify the leesae that Ala Lease would 
teruinate," 

Himiler proceedings were considered La BeChuay ¥, 8o0 
Pherecn, G1 Pac, B67 (Gres), whore i¢ wae Held that the grantor had 
the right te terminate the Lease upen tee sale of the greuiaesa sna 
to give notice theresf in ite oem right even efter delivery of the 
deed. Amother Like case ls Lewis vy. Agoure, 06 “as. S27 ( Gal.) 
where the court, passing uper a clause similar to the inetant river, 
Weld that ite evident purpose eas to confer uoon the Leanore, upon 
gale of the oraminaes, bie wight te deliver noaseceion toe the pure 
ehaters, and that net until the sale had bean conguscatod could the 
Yessor exercise the ontien te terminates the Lesage, 360 tite JAmnatat 
4 canes 1916 B, 360; 16 8.0.3, 2115, see. S59. 

¥or Bra. Byrne te tarsinate the lease before the cone 


summation of the gale would nave plaeed her in a doubtral powition. 
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If ahe had done thie upon the assumption that a sale would be mane, 
ehe would have found hermelf’ witheut a tenant if the 2ale had 
fatled. Ghe 414 the safe thing and upon the consurmation af the 
sale executed the netice of tercination watch ene serwed upen the 
defendant, Thies wae affective to terminate the Lease January Si, 
1927, and plaintiff was eniitled te pesseseion en and after thet 
date, | 
The court properly direated a werdict fer the plaintiff 

and the judemant is affirmed, 

APVIRGED, 


Batehett, ». J., smd Gener, T,, coneur, 
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WOSES ¥. GRYENERAUN, ) 
Refendant in Error, 
RARROR TG BUPEATIOR couRT 
8. 
) OF GOGK COURTY, 
GRACE FUINGTRIZ, ' 
Plaintiff in Srror. 


Ba, SUSTICS O'CORNCR DALIVERED THE OPINION GF THW COURT. 


On September G, 1924, Hoses E, Ureenebaum filed hie 
bill of complaint against Grace Feinatein, in which he alleged 
that on March 25, 1923, the defendant being indelted te iw in 
the sum of $4900 made, executed and delivered her thirty-six 
principal mates, thirtyefive @f then being Tor the sum of 380 
each and the thirtyesixth note being Ter the aum of BA780; that 
6 eeeure the vavment of the notes and intereat the derendant on 
the same dey exeeuted « deed of trust conveying certain vroperty 
te Josepk ©. Btraus se truetee, It is further alieced that eit 
oY the notes have been oald exeaat « balance ef S220 due on note 
? Bo. 36; that the complainant turned over the notes and trust dard 
to Greeneshsum Sona Bank & Trust Co. £er eollection, and that when 
the defendant paid to the bank certain loterest due, it erroncously 
marked the principal nete paid an’ deilwered it to the dePandant, 
ang that afterwards the defendant frautalently proeured the trustee, 
Jesaph G. Straus, to execute a release deed, The prayer ef the bili 
wae thet a deeree be ontered deglaring the release deed null and 
wold, that it be revwoved from the reserde and that the defendant be 
deoree? to deliver up to the compiatmant the note and trust seed. 
The defendant Tiled her answer in ehieh aha set up 
that she had pald all ef the motes im fall and ema antitied te a 
Peleaee 4ee4 anf’ that there wae no Pread is the transaction, 
The eset was refarred te « master in chancery who took 


the evidence and wade up his repert. Ye found that there wae atill 
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a belanee of @2706 due on note Ka, 36, but that through mistake it 
wae Aelivered te the defendant, and that the release deod sheuld be 
waestet and get aside, and reeommended that mn dagres be entered in 
accerdance with the prayer of the blii, Gbdeations Wr the defendant 
te the resert were over=erulad, They were orderes to etand ae exe 
eertions before the chancellor and they were overerule? and a deores 
entered in faver of the commlatnant, 

The evidence taken hefore the manter fe ir share sore 
flict. The testimony offered on besalf of the olaintiff tended te 
show that the $2260 had not heen said, viitle evidence on behalf of 
the Aofendant was ta the effeet that the BRIG had heen pala, 

the trustee in the trust deed wae not made & party ond 
im thie court the defendant arene tat the 4e¢ree be reversed baw 
¢auee the trustee waa an easeniial party, fo think the eontention 
waet be suptained. In thie state it haw Been uniferuiy held that 
where any relia! te sought under the trust deed, the trustee naned 
in the trust dead i a needsesry party. Im tee cnee of Soanian v, 
Gebh, 85 ll, 246, in coneidering a question elaiier ta the one now 
under eoneideration, the court said (5. BO): “The ruhke is such 
easea, 28 to parties, isa thus stated in Story Seuliv Pleadings, Sea. 
S69: 'The general ruke in esese of thie sort ie, that in awite 
Teanecting truat oroperty, brought either by or againet the trustece, 
the gestuie que trust (er beneficiaries) as well a8 the trustees, are 
neersvary earties. And when the guilt is by or agatuet the gastulis 
gue trust for benefictaries) the trusteem seo are Nesegeary parties. 
The trustees have the legal intereat and they ars therefore necessary 
parties, The sestule que trust (or beneficiaries) howe the squitable 
and ultimate interest to be affected by the deeres ond therefersa they 
are? negenseary parties, '* fhe opinion in that ease was written by 
iy, Justice Sabefield, Be came hae been elted by counsel for the 


compisinant that holds that a trustee naxed in a trust 4@aed ip not s 
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Beeeseary party tn x suit in whieh the truet deed is invelwed, 

Tt is alee the low that the want of necessary parti ee 
may be raised for the firet time upon appeal. Garden/y, Jennasn, 
286 Tli. 19; Janneen vy. uber, 134 T11, Bil; tevatar's, Jaexoan, 
$64 Tli, S69. In the inotant cage the trustee nuxed in the trast 
deeq@ not having been aude a party, the deeree of the Superter eourt 
of Ucek eounty suet be reverred, 

The daereae of the Superior court ef Uoek ecunty ie 
Feveresed and the eausee remanded, 


FEVERGED APE RREAKDED, 


Matchett, ¥. 7, aiid KeSureiy, 7,, eoanenr, 





WL arta, 
ae ’ 
Ss 


he wieae BOR Te IRew. oe oe Scalia 


ta = a, " a ’ % r ae oye Dh Ne ee eNO ae fee 
aay PeLauew Ry Wn \* ee Deer On 47 ae. 
' . / k : 


‘ sats A 


SERRE SAR 


Moric wens 5 





oe Pi AR: $s ; niece titel i 











~~ Aw oT A oOo 0 ; 
S j { Bn, 


LIBAHTY TRUST & SAVINGS Bank, 
as Adminiatrater of the Aatate 
os ERNEST STEVAKT, Deceased, 

Appellee, 
AVPKAL FROM CIRCUIT COURT 
Ve. 
OF GOOK GOUNTY. 
ClTY GY CHICAGO, a Bunicipal 
Gorvoration, 


appellant. 


BR, JUSTICE G'CORKOR DRLIVSRAR THR GPIKION OF THE Goust, 


Plaintirr ag administrater of the estates of Rarmegt 
BtePani, decessed’, brourht thin setion under the etatute to ree 
eover damages om bavalf of the neat of kin of the deceased on 
account of his wrengtul death. The guse wae tried before the 
@ourt ond a jury and there wae a verdict and jJudmmont in plaine 
tiff's favor for $7500. 

The reeord dileeloses that on May 23, 1925, Ernest 
Stefoni, a bey nine years cid, wae run over and inetently killed 
by a trailer attached te a moter yeulele which wae being oversied 
by the servants of the City of Chicege in the reneval ef garbage. 
The evidence further shows that af the time of the fatal agcident, 
whieh wae Saturday morning, the deeeseed aid anether boy clewen 
years of age were playing slcng the nerth ei4Ar ef Adame street, am 
@net and west street in Ghicage, Juet ¢apt of Sesley avenue, a nerth 
and gonih street: that at that time a five ton truck, vith three 
garbage trullers attached, wae etanding in — Atbwse street, Tha 
trailers were loaded with garbage whieas wait ieee soliceted by tue 
Ployes of the City. The method employed wan to hitek horess ta the 
trailers, draw them threugh the alieys colieating the eorbage and 
other refuse, then sosenble them on Adams #trest, where the horses 
were unhitened sid the trailers eoepuled omic the truck, The truck 


then pulled the trailers te = gurbage diepoeal glant some distance 
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away. There wae teatimeny to the effeet that the deceased and hie 
gompanion Hichael Cummiskey, eleven yoars olf, were helping the wen 
in pusting the trailers se thet they eoul? be hitehed te the track 
and that the decensed wag on the north side between the last twe 
trailers, leaning over, when the truaek started witheut warning and 
he was thrown over or fell, an’ the Laat wheel ef the Last trailer 
passed over hie heed so that he @led almost instantly; that the 
driver of the truck atarted up wien he wae signaled te fo eo by a 
city employe atunding at the south side of the trailers. Witnesses 
ealled by the City gave testiueny to the eaffeet thet the boye were 
net helping te pueh the traliers together, but wore playing on the 
sidewalk nearby and were set playing areund the trailers juat 
prior to the starting up of the tracke, 

tm besalf of the City 1t fe eontentded that the court 
erre’t in over-ruling ite motion, at the clese of all the evidener, 
for a directed verdiot, on the ground that there wae no avidence 
tending te show negiigense ex the wart of the eunleyes ef the City. 
We think the »oetion wars preperiy evereraled and thet the queeiton 
ef the neglicense of the eity euployea was one for the Jury, 

Complaint La aleo made that there wae ne liability 
shewd because the City in renoving garbage ant rubbigh waa aeting 
in a governmental eapacity designed orisarily to pretect the pub- 
hie Kealth and comfort, and that ander such ¢ireumetances a meunie~ 
eipality is not lishle. A number of autoorities ere cited Trex 
other states smnouncing thie rule, It would serwe no useful pur- 
pose te Jisouse the authorities oited, begause we have recently 
held that a municipality in eleaning its strects ond slileye is 
perferming a ministerial function. Eedtke v,. City of Chlgags, 
240 Til. App. 493, and Roupbes v, City af Chisage, 244 Tli, Aop. 622, 
(not reported), In these sagen we refer to a namber of cases 4eunided 


by our Supreme Court where the sane principle was dovelved and the 
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municipality war held liable. Under these suthorities we hela thet the 
City in the imotant ease ie liable for. the negligense of 1ts servants, 
(For an interesting d4imousnton of this question see 34 Yale Law Journal , 
wpe 2, 1, RQ; 34 Sarverd daw Review, ». 56,} 

It fe alee contended by the defendant that the eourt erred 
in giving three inetrauctions at the request ef the plaintiff and in 
refusing one requested by the defendant, By the iret of these ine 
#tructione the jury were told that ordinary gare om the part ef the 
deceased at the time le question meant euch & degree of care “ae an 
ordinary prident child of hie age, knowledue, experience, capagity 
and degree of intelligence would ueually exereine” for hie safety 
utider similar cireumatances. It ip suid that thie instruction was 
bad because there was no proof ae to the intelligence wid exrerisneoe 
of the deceased, Ye think thie ie a miesaporehension of the evidence 
an shewnm ty the record, The evidenee shows thet the degeased wan 
in the third grade in seheol; thet he was im good health, had 
geod hearing and eyesight and was an intelligent bey; that he 
had never had any accident or serious iliness betere; that there 
wae nothing wrong with him phyelesally or senteliy. The tnetruetion 


purperta tc lay down ehiy s general rule am te the 4euree of care 


the law requiree of a ehlid, aed there was ne error in the siving 
of it. ete ire ¥ 6 wuiheann Tranef ex EBs» a4 Fe LBB. feet.) aecond 


fnatraction vomplained of wae om the queation of dasages amd told 
the jury that if they found the defendent gailty se charged in tae 
declaration, they sheuld Pix thelr verdiet at much st amount as 
would be a fair and Juet ceoupensation tu the next of kin of dew 
eensed for the peouniary less, if any, Yesulting to them by reagan 
ef hie death, It ig said thie inetruction iv erroneous beeauee it 
414 not Limit the damages to these paced in the deegluration, We 
think there ia no merit in thie paint, ¢, J), & G9. Ry, FS. ve 
Payne, 59 tll. 534. The mext inetruction te which ebjection is 


made was abetraet in ferm and wae cerely a definition ef whag 


sonstituted negligence; and while such dnetrustione are atually 
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not of much aseistance to the Jury, yet we tuimk there was no 
prejudicial error im giving it. Yau instruction requested by 
the defendant and whieh the court refused wan to the effeat thet 
the City was not lieble fer the negligence af ite employes while 
Carrying out a governsental functian of the city, From chat +e 
have said on thie subject it is obvious tkat the instruction «ne 
properly refused. 

Tt is finsily eadd that the verdict and fudyment are 
exceoulve and that they are the result of passion, prejudice and 
fympathy, Ye huve carefully sonetdersad s11 the argument made on 
thie aoint, but are ef the epinion that we would net be Justified 
im aaying thet the amount of the werdict 4s es execeanive «aa te 
Warrant interference on our port, Varnketer v. Surmey, 240 Thi. 


ADP « 168; p Ch ss Rey Tah, Aen, 241, 





the judgment of the Cireult court ef Oeek aounty is 
affiraed. 
AFFIBRED, 


eatenett, *. J., and MeSurely, 7., eonour. 


ae 
alt 















mY deel Hace ae ¢ are: gts egy 
ath ob gm now what Nat ay dee ee ae OF i 
OE Be peteaumas woltiurtwas oat .22 gals “<otKs 
font son'tte ese oF Rew hoodttax Sunbo ai’ ee pits’ dak te 
vias athe wo GOL se ank tb ‘ptharg Piatt wnt ‘wat etelekt vow eae 


a atte sents _ aif’ wait ey na tara oppnradiaccbigd a hyete 





By 


i i witht: jieniean Xe wien RY 8ER. oi’ van si 
ie Oba free om Lin betel temo “etinttng 09 bor” 
mesctsaat,» ai didi Biseow oe 0st wots on w vs a ; 


: Pe Ne ia : Oe . af te Seen | Ht e eee Me yl 25¥ 
A aes, eSB eae nae NA ; i ae te ery is yee — = } hii 
4 - ‘ : wd ae : ie aily we a me 
Pig e eve aS Silda ee op tess Gey hee tay ei 
Way oo 7 ie ' eu ney foMe (ay gttee : ae x ee 1s o Rey Bats : 2 oe ran Ln " \ , ‘ oe i 
' 7 ot RT Rae Ctr ‘oy 608 Coes: 
; . ; , en Di N a 
, , We NG ‘ 
: : H : vey 
x i i ay ' : Pa SAC 
ea Ne , agua Laas + Be hie Ge 
7 : i FC ocean A eth ON Fi, erecta ona etegrey , 
ewe telah sili: , a 
i ay i sae vidi 
F Ase ee yh eR aad 
“ ‘ty . ‘ ‘ rep ae xy alae 
ee ‘i ; ; ") Ae ieee a ‘oat R 
, + hy 
t mY - Ke Lh : Be tay un iN 5 hy Nt Noy ¥ 7a ” i rn 
“ sid oo di Ny F 7 
: : hi ; : Faia | 
\ oe 
ahr Red Y's oy, ate pyek ie a : Shs Hah. “ig gayeen ” 
‘ 4 a, eh 
F ry Ae. ‘ ‘ 
‘ : ae ~ 
BS Vai Sry ie ’ ’ Wg. b ( bi "hat oF 
1 aires ae | 
s sake f A Salat est se 
me ' , aa inte es th 
La eo f ‘ Wye ee . \ i) 4 
N Ny 
; j ‘ : 
f ‘ 
Aigo 














162 = 39042 : Vay rk RC | 
> 4 (i.4&e OS 1 


1S 
AYLVRSTER MURPHY, 
APPRAL FROM MUKICTPAL COURT 


Appeliant, 


OF CHICAGO, 
WILLIAN D, BURDOCK, 
Appellee. 
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BR, JUSTICE O'COKKGN WHLIVSRED THE OPINION OF TRE CouNr, 


Plaintiz?’ brought suit ageinet the defondant, cladme 
ing 21,060 dawages on secourt of an slleged breach of « contract. 
There was a trial befere the court without a jury ond » finding 
and Judgement in plaintiff's fever for $146.36 and plaintiff aprealia. 

The regord disclosee that on Peqeaber 24, 1917, plaine 
tiff beught frem the defentant two lete ond afterwards, on January 
RM, 1919, purchased another lot, The parties entered inte «a written 
gontract for the ennveyanee ef the three lete; the sonei deration 
for the firet teo lote wae $778, which wae payabis in instaimente, 
and the sonsiterution for the third let wae $369, Linewiee payable 
in instealsents, The last of the inebelmente were dus ond were 
paid in the your L022, and on September &, 1Ok2, defendant by 
warranty decd sonveyed tie three Lote tq the olaintirr, Taek of 
the eontragte enfieregq inte fer the conveyance af tue property 
eontuined the following previelen: "That ali city anseesmente 
govering the installation of sewer and water #hall be esald by the 
party of the firet part* (the seller.) The warranty deed stated 
that the cenveranee of tha three lete wae made "Subjeet to all 
taxes and eneeial agsesswente falling due and payable after date 
hereof." Apparently there were no special assaesnents agalnet 
the property for the installation of sewer or water at the tine of 
the making ef the contracte, Subsequently eoecial. samseasnents Tor 
theese purpeses wore Llevind and moat of ven were pala by pladwei rr; 
and it is te reeewer the ameunt of theae agenmeuente from the 
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Plaintify's contention ia that under the proviston 
of the contracts above quoted, the defendant wae required te pay 
ell epecial asseaswente levied againat the lete for the inetallae 
tion of sewers «nd water, On the ether hand, the defendant te 
contention wae that at the time of the sonveysnce of the let by 
him to plaintiff, Gepteuber 8, 1922, adjustments of theae matters 
were made, and that under the provieion of the warranty deed sheve 
quoted he wae not ifable for the anecial ageeeanents becnuse they 
Teli due after the date of the dead, The trial eourt teck the 
view that the defendant was not liable for any asseagcents falling 
Aue efter the date of the deed. In thie we think there was error. 
The deed 414 not have the effeet of changing the terns of the ene 
tracts, and unser the terme of the contract the defendant, the 
seller of the real estate, agreed to pay agtenaiente that might be 
levied against the preperty for the inetallation of sewer and water, 
But we think the aseesanents levied fer these parsoses gheauld be 
limited te the sewer, if any, that immediately servea the property. 
The lots face on Veet th piece, and if they are served by ao 
wewer in that etreat, the apsesesement whieh the defendant would be 
required to pay under the contract would be only fer a sewer in 
that street, ond the defendant would aot be Liable for sesecaments 
levied agsinst the lote fer the intereenting server in Urawford 
avenue, whieh Le more than three bloeks weet ef the lete in quate 
tion. Hoet of plaintiff's evitence shevet that he had pata 
agsegsnente levied for the Creeford avenue aewer sant Tor which we 
hola the defendant wae Hot Liable, Likwelse we are of the evinion 
that the defendant would be required to pay only for sues water 
aggeannents ae serve ine lots. We think thie Les &@ PYGRer canetruge 
tien of the provisions of the eontracts, oF geurse, if the dafende 
ant paid any of theee assesanents he would met be Lishble in this 
case, Sut on the trial he #44 net cove the awgunte which he 


teetifind he bad paid. 





: . 7 Cg OP ets, 
a Aes ey 


notetveny aa? ude tase ah aot tnetage Or Ut bad AVIS whe 











wou of Sondupes ter cq bene "teh eds ,beeoup eras eiaveaee oat a . 


wilatont edt cet wtpd eat gaciages delved odineunesuaa Kotooga ite 
NG i g 
s' daxhap ted act betwee yadeo wate ae _ tager ban wsoene Bo 


“ate fost TAOS kala ant staan ast ‘te ated a wedte cub 


gab ite exerumanees. ae, za" eared des mast Anenanteb att ‘a 
Ne ad fy 
one mew weedy ssl er okt? pt bea nat ‘to aon note ‘tht te 


name ot % amen ens ‘antanesty ‘to dowtte ett ‘aves ton his boeb ‘a 


ery 
‘aust, tawbite tal aif fowrguve asta * to emved ald aha han 18308 


ibe | | 











“os 5 hes Bae Yon ite item Sm eRe bak we Senge odd ay faot auld to 


av base sane to wok dai seteat ala git itegese as Pontes’? 


fe ED, eee ok Re 
ae Mode savory ae ng oad 198 Belvo. niueanaonaa oul _— ‘ow ae 


ete qota eng: norton ¥ “te sos Lm tess «tite Te ewes oad ‘a setdate ; 
MS ee i Roar if 


a “a hove ee OMe “yout “3 ae vhne te usar tueW as oon aos ¢ 


), RRA ae 
od -phawe dah a» doi exe lyk ctw Jana eones vr) footie bast: at cowoe byt 

Jeg ee Med Lt i 

at weree a to wine od te hwow you xtan0 ar wha ea ‘et boxdupes hes 

yy. GMA pa 

adaouax noes ‘tot okde ts ea ‘dex ives Fem ts sais'to oust bua sane taate | 


baetmaed a SN Wa wiht qoute dod oad 10% wed oud duetoga botvet aah 


» ae 


steep at esol att te dane atoosd nents mal? tes at so bia ower Mh i 

bie han at tact hewaxte ounohe ye o TE sate se te item sito F 

ee do how sat tw Tews aware hte ee) out ror betver eromenann a 

Botaige nis Ye ete oF an bead ht nie be ton wary gna hoe'rab este 04 ; ie 
tadaw eign re" tine “at of bs rduper oe Seow fiaaban'ten a ‘Seat 


noe era eur 


~ouit ames Toang a wa ahalg tenkseh Ww! ceded wilt’ avenn en ‘adapscaonce 
woan'tet od? Ww » Se tHAD we stint gas be oastwhyoe wild Rg , mode 
nbs ah wkdw be ow tee bdwew suk Brad me oa svat? te xa ene ta 
ta Meee Adawei OS mYuRT oom DAE wat Saba out ae dat Fomed fy i 


shhag bast ad torvienee ial 





Sinee we are unable te ascertain from the reeserd 
the amount of the assesaments levied againet the lete far the 
purposes montioned sbeve, we ara unable te enter Judgment here, 
arid therefore 1t is neemesary for us to Peverse the fudgment 
and remand the causa, 

The Judgment of the kunteleal court of Chieagso Le 
Fevereed and the enuse remanded, 


HEVARGED AND ARMARDRD, 


katehett, P. J,, sonoure, 


Keturely, J., dissenta: I think on the record the Jadaeent «heul4 
be affirmed, 
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FLORZNCS DVIGHT VAN PATTER, 
Appellant, 
m APPEAL PROM @TROULT COURT 
NE OF COOK COUNTY, 
STATE BASK OF OUICAGO, a Corpetation, 
Trustees under the F413 of JOH A, 
DEIGHT, and PACIFIC BOUTHWAST THUGT 
ASS S4VIRGS BANE ag Sxecuter of the 
Last Vill and Testament ef PAAKGES 
RB, DWIGHT, 


ae a Mg inte RY a a et” ease Phat a ge 


APpelioann, 


BR, JUBTICH O'COREGH DSLGIVERSD FHS GRANTOR OF TH COURT. 


‘Tate <roeis involves She construction of thea wlll of 
fohn 4d. Syight, deeanased, Counsel fur the adaplaiawit stetes that 
“Yenly one queation 4a presented for the deteraination of this court, 
nemely, whether the $170,000.50 firuat fund should be held ver the 
e¢welatnant 4uring hor Lifetines a8 disarsed by the ghanselier, or 
whether ££ should be pala over te the ecacisainant at acae,* ea 
heave examine? the raeerd and the brieta Tlled by beth nariies and 
are of the epinion shat the only question far tociglen im the sage 
ie the ona fast quested, There bs so gantention that any o thar 
gusadtian Le juvalhwvad, 

| the ease wan Aagided upern the cleadings, 86 the Pucts 
are witneut diepate, The reserd dissiseas that Jonmn 4H, Owl gh 
exaeuted Aia wii e@ Baptenber 81, 4655, afd a aodieil therete 
on January 80, 1907. lie died on June 5, 1907, ahd tie e412 ong 
eoedieil ware admitied te probate en Jaly 8, L907, At the Lane 
the witli was made he was living with hia wife and three children 
et hie Nome in Lae Perest, Ah that time hie wife Frances E. 
Dwight was 53 years of 4d, hiv daughter wary Deiat Narvey 28 
years old wan then the wife of Yurlinetan Satvey, but amterwarde 
the wife of Gldney Jehn Kerse, Ris daughter Florence BH, Owight, 


new the wife of John FE, VanPatten, vas 85 years old, and his sen 
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Francis Bartow Dwight wes #0 years old. 

After providing for the payment of his A¢sbts and 
uiienk expenpes the Séstater gave to his wite certain porsonal 
property and |}100,000,. He then made certain specific hequests 
aggregating $11,000, and then vrovided a trust fund of $5,000 
each for hie three grandehildren who were living at the time he 
made hie will and were the children of hie dauynter sory. 

The testator then gava, devieaed sod bequeathed all 
the rest of his estate to the defendant, the Stats Bank ef Chicago, 
an trustee, in truest woon specific terma and canditions as follows: 

"(n) etd trustee shall, aw secr as 14 reeciven enid trust eetate 
Aivide the seme inte twe parte of equal velue, the deeiaten ef 
esi? trustee unen the equality of the 4ivisien tc be eonclasive, 
These two divislome «f the anid trunt erntate ore hereinafter 
eslie? and ehell by the trustes fer the gake of convenianae be 
festensted ag 'Firet Trust Division! and 'Seeend fruet Divieton, '* 

The will then orewides that the #hole of the ortnaipal 
of beth trast Aiviciane should, while held by the trustee, be mune 
aged, inverted and reeinyested by the trustee, Yhe next paragragh 
ef the will is as followas 

"(e) The diviaton of the trust estate inte tro parts, as hereine 
before provided, auali te made ag ¢oun aa practicable after the 
said trust estate reaches the trusteeta ho 2de.* 
Then fellows a provision for ihe keeping of  seyararve accounta of 
the two provisiens. The next ptevigion is that the net tnoome frea 
the Firat Trust Division eheli be paid Ralf yearly to the teetator'a 
wife during her Lifetise and that: 
"at and unen the death of my asid wife the princinsl ef the truet 
property eoxnosing the iret Truet Divieion shall be covered sna 
turned ewer inte the Second Trust Mivieion, snd become and be oa 
part thereef, and @ball be held, managed and Pinaliv turned over 
and distributed by the Trustee in the awme manner and to the some 
persons and at the enme times and in the same preportions ae 
hereinafter provided for and in reepeet te the trust property 
somporning the econ’ Yruet Siviction, But if the preserty some 
posing the Geennd Trust Division @iali, at my wife's death, heve 
already teen turned ever and distributed, ln wiele or in part, 


then immediately after her death the corveanonding past or whele 
er the Firat Frust Divielon enall be Surmed over and distri bused 


by the Trustee to the gerecns, unter the ters hereos, entitled 
therete,* 
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The next paragraph of the will provides: 


"(e) The trust property composing the Geaond Trust Divisien 
shall be ¢ivided by the trustee into three parte ef eghal value, 
ene of whieh parts shall be for and ehall be beld in truest for 
the benefit of each of my three aniidren, Kary Oright Harvey, 
Florence KR, Bwipht and Francis Bartow Seight," 


Then follows a prowielon that if at the time of the divigion mane 
tiene’ in that paragraph any of hia three eiildren are then dee 
esased, leaving no isoue surviving, the division sheuld be inte « 
correspondingly less number of parte ror the penefit ef the gure 
vivere; but if tne deceneed child left Lesue, such iesue should 
stand and take the part of the parent if Living. The paragraph 
then eontinues: 


“but as to the shares of my own above named children »he are im 
Life at the date of said divisies inte parte in this paragraph 
(e) provided for, the trust shall, under and subject te all the 
povers and provisions and futies in and on the part of the 
Trustee hereinbefore named, continue for the purpases amd uson 
the terus belew named and stuted, twuewht: 

(1) At the time of the division inte three porte, in thie 
paragranh (#) provided fer, the portion of the reapentive shares 
of esid Kary Deight Harvey aud Florence #%. Dwight in excene of 
one handred thousand doliare in value for eneh ehall be turned 
‘over to each ef them, aald bary ond Plorence, in abeelute ownere 
@hipn and the renainder of their reapective shares, of the velue 
of one hundred thousand 4oliere for each, #hail be held in treet 
by said Trustee for them reepectively during their rennective 
natural lives, snd until their respective teathe, under the vane 
pevers ana duties in and on the part af the Truates as ere here. 
inberfere set forth and previded. Puring their resnective Lives 
the net income fram their respeetive shares se Acid in truat 
shall be half yearly pald ever to my salt dougutere reeneotively 
on their reesnective receipts er erdere, Ak the rewsective daathe 
of my anid daugnterea, their then remaining reespsative enarag ¢hell 
at once be turned over and ga in abaoluteée ownerasin te their ree 
pective legatecs or devisees, Lf they raspectively leave Lawful 
Willie, and in default thereof to their respective Selra at law, 
and sg to euch part se turned over the trust snail then be at 

an end,” 


By the next paragrach it was provided that the tocome 
ox the share held by the Truetees Yer the een Francis should be paid 
to the som half yearly until he attained the age of 25 years, when 
one-third af the principal of wie share chould be turned over te 
him, and thereafter the iooome from the ranuicing twoethirds of the 


son's share should be paid te sis Self yearly until he was thirty 


years old, when another one-third of his ehares should be turned 
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over to him by the Trustee, ond thereafter the lesome trem the ree 
maining one-third of his original Share srhowkd be paid te him in 
ike manner until the son was forty yeare cold, when the remaining 
oneetuird of his share should be turned over to hin and the trust 
ae to his share should come te an and. 

A further previsien wae that im eame the som died bee 
fore all of hin share tnd been turned over te him, what remained of 
it in the hands of the Trustee showl4’ be turned over by the Trustee 
to the son's deviaene or logatees; ant in gose the son left ne will, 
te his heire at law. 

The will then provided by the next section that in eage 
of any unferseen reason the provision made for the testater's wife 
wae insulficlent, the Trustee might at ite diseretion <ive her part 
of the principal ecepoving the Viret Truat Bivision. 

it further appeare from the regord that at the time of 
the teatator's death hie wife wae 55 yeare cold, hie daughter Sary 
30 yearr old, hie daughter Plorenes, the sompisinant, 89 years 
oid, and hia sen Vrancie 22 years old, 

After the payment of the teatator's datte and the 
specifia legacies By the execator, tha State Bank of Chicage, it 
turned over to iteelf se Trustee the reeldaue of the eetate and 
fivided 1¢ inte tee parts of equal value ae orevided in the will, 
One of these parte, the Second Trust Division, it further 4ivided 
inte three parte ef egual valve sand haida ene of such parte in trust 
fer the benefit of each of the Seetator's three children, ae the 
will diveeted. Gash of these parts amounted te 31l4,o°0, and the 
Trustee thereupon paid te the complainant $18,000 an’ te her sister 
Kary $13,000, leaving $100,000 dn treet for each of the doughtere 
in accordance with the specific direction of the testater. sary 


died in September, 1926, ond testator's widow Frances &. Ovight 


éied on Oetober 23, 1926. During the lifetime of the widow the 
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Trustee paid the income derived frou the oroperty in the iret Trust 
Division to her, but it wan net necessary te une any part of the 
principal fer her sunsort, after the death ef the wider the Trustee 


divided the property of the Firat Trust Division into three equal 


ef such parte for the heirs or legatees of the deceased daughter 
Bary, oid the remaining part, the one in queetion in the inatant 
case, ie held by the Trastee for the eomolainant, ehieh part, as 
etated xbove, amounts te 9170,000, It is comolainent's eontention 
that the Trustee should turn the $170,060 over te her ateolutely; 
while en the other hand the Trustees, the Gtoete Hank of Chicags, 
takes the position that thie $170,050 muat be held by it aa a part 
of the property in the Segond Truet Division fer the benefit ef the 
gorvlainant seo long ag she lives, paying to Ker auch tnoome turing 
her lifetime, and after her ¢eath that it ce to het devisees or 
Aegatees or her heira at low in came she die@ intestate, 

Wa nave carefully coneaiderdd the ecntention made by sah 
side and are umeble te agree with elther eentention; bul om the ootie 
trary we are of the ovinion that a oraper construction of the will 
Fequires the Trustee te turn over the exeess of 8100 000, Savely, 
$70,066, to the gesplaloant for her own absolutely, smd thet the ree 
maining @160,0600 be turned by the Trustee inte the Seceand Trust D1- 
vVielon ond held in trust fer the samplsinont, The terse of the will 
require that the oreperty, after the payment ef debts and certain 
Legacies, be Alvtded by the Trustee inic tro varte of equal value, 
ane part to te held for the beneSit of the eldew ant the other for 
the testator's three chiléren, The property held fer the three 
shilftren La to be aesionated the Secon’ Trust Mivinien, an? it in 
turn is to be divided by the Trustees inte teres equal ports of equal 
value, one of sueh parte te be held for each of the teatator's 


children, Paragraph (1) of section 4 of the will, above quoted, 








site “he Pegi ‘ow oH, a ¢tnums ones ‘tem wae yb tof, oe 
oosaeel, edt vente ony Io Ninh ois a oe ) iarued a ss 


angelina’ besssdae nit re soosaed, Re. ates ast 2 aot spe is 
Pamtent wat at ag itaame me ame, axig | inte tenn suit p 
ee ae Fon ‘de base g Been al Egat alt tet esdnanet ext ue bfoxt, 


rere re we? Hawk x <pese eS rt 


<n! oF atau orate 









EEA 
: mts “hap sere aged eat OOROMES, noe sant ani one ne 


Ds eM 


acd 7 feanterd “ad ae 42 taste ao unee cee sone | hn oa st 
Pen ne amaeagneis woth wale tie e inl I mn oe med i 










; se get daa. imantnadieen 1 dak Atte: ae oe kena ote ro 


thaw og xe. ape’ Si? diatrés: fenee Cesk not: sawree ope bine mf 
M 1 


aes Btattes Sain, Ritifoh, LO Samaras wits yu Dba rant, nae se % 
pat ae Lasps Ae ety emt com. wedmet walt ol beh te a al 
ae ade pe Senay dad wat ‘he HA tana ott wm, Aker wd 
ae epruia asit 4g wlan yr regotg wt? oom hat me if 
ou ah Car Mobs Le geuet Mnsgad ace sntemndent, of 
oy to ation Saupe ayrsis eves a deagt * ats # tone 


provider _— if,at the time the Trustee divided the property in 
the Swit biekatens ints three parte, it were found that the prop+ 
erty held fer the compininant an4 the property held for her sister 
Mary exaesded the value of $100,906, the emeese should be paid te 
them reapeetively, The property did in faet axsend $160,000 by 
918,00, and $18,000 was turned ever or paid by the Trustee te the 
eomelainant and an @qual susount te her elster Mary, 

The will olac provides thueat st the time of the daath 
of the teatator's wife the property resuluing in the First Truet 
Division nhoula be turned over by the Pruetee inte the Seeend FTrurgt 
Division ant become a wart thereef, sand should be held, managed and 
ai etristuted by the Tfrustes in the @ame matiner and to the same pere 
gome and at the wame time and in the sane proportions as the prope 
erty in the Second Trust Division. The wili then continues: "But 
ir the progerty couposing the Geoond Trust Divielem siall, at my 
wife's death have slresdy been turned over and distrinuted, in 
whole or in part, then iumediately ofter her death the corresponding 
part or whole of the First Trust Division ehall te turned over and 
Atetributed by the Trustee to the persona eniithed te it,” At the 
time of the wife's denth the proverty composing the Second Truet 
Mivision had already been distributed im purt to the teetater's 
three children. The complainant had Been paid the exeane of 
$100 ,o00 and under the wording of the will, upon the death of her 
mother she ia entitled te a “sorreunaiding part® of the property 
turned over frem the Firet Trust Divisien inte the Segond Truet 
Division; and sueh corresponding part im the execees over 2100 ,000, 
namely §70,006. There is no pravision in the #141 that upon the 
death of the widew al) of the peoperty resaining in the Yirst Trust 
Division should be turned inte the Second Trust Divicion and set 
apart by the Trustes for the complainant fiorence and Held by the 


Trustee for her 4uring hor lifetime, er is there any provision 
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in the will that the property derived from the Virat Yruet Civieion 
should be turned over absolutely to the complainant, but, om stated, 
we think the will provides tnat “the corresponding part” - the exe 
¢ese of $100,000 - should be turned over to the complainant and the 
$106,000 be held by the Truetee for her. 

ln view of the forsgeing, the deeree of the Cireuit 
court of Cook county is reversed an‘ the cause remanded with 
Sireetions to enter a deeree in scocrdancs with the view herein 
axupreased, 


RSVERSED AKD RENARDED 
ITH OTRRCTICNA, 


MeSurely, J., enncure, 


Batehett, ©. J., dissenting: i thdmk tas deetae should be affirmed. 
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JOHN 7, CAKCHINO, Adminiotrator ) 
of the Eatate of JOOUTH CARCRLO, | 

Appallos, ) 

) APPSAL PROM MUSTCIPAL Scum 
v8. 
OF CHICAGS, 

ARLIKGTON §, WELOH, 

Agod¢llant. 


MAR. TUATICH O'CONNOR DELIVERN (“HE OPTRIGN OY THY SooRT, 


February 7, 1924, plaintiff brought eult in the 
Runicipsal esurt of Chicage against Arlington Hf, Weleh ond tarriett 
C. Weleh, coperinera, doing business ag fWeleh & Weleh. Fisadine 
tifr's glaim was for $830,45, which he sverred wae tus fim om ade 
eount of the neclleence of the Aefontuntes im Palling to #@)i « 
Garien’ of prunes whieh plaintiff had sent from Bysea, Oregon, to 
defendants at Unieago; that imatesd ef defendante seliing the ear 
of prunes they, without authority, forweried the ear te Wiliter 
Gamble & Ce., gomeication mercnante of Kew York, amd teat Gambia & 
Go. sold the car in Hew York city, whereby plaintiff? sustained the 
daniages claimed, | 

The defendants riled an affidavit of merite in which 
it was alleged that an agresenit Had bean entered into between thee 
and John J, Canselmo whereby the defendacte would vehi prunes 
shinsed to them by hie on commission; that Joon J. Cangelme pent 
them several gare which were #614 by them on « cemeniesion bawia: 
that the car in quaation wae shisved by Canceling Gentexber BS, 1922, 
with the statement that plaintiff "“Fould Atke te mat filte oeanta, 
De your beet.* The affidavit of merite further eeta uy that the 
Garaarrived is due ecurne in Ghiesra; that they sitermstet to gel) 


the prunes tut foand that there was no market ror them and thereunen 


they received inatrustions from John %. Caneelme to eaip the emp 
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to Willian Gaeble & Co, a8 Goneelmo's agent; that they were odvieed 
that the eax was rold by Gauble & Co, and the procende rorwarded 
to Cancelwo, who revelvwed the game im full satieraction of the 
Glaim in question; that Gamble & Co. had been Cancelme's sgent in 
Yew York to a#12 Prunes for hin, 

Daring the pendency of the case Marriett So, Veleh, 
ene of the defendante, died, her death wae sugzested ef record, 
an? the cause proseeded againet the remnining deentant, arlington 
H. Weleh. There was 6 trlal before the oourt without = fury, the 
court found in favor of the plaintiff for 6707.78, entered Judgment 
en the finding, wd defendant sepeala. 

A&A Yeading of the abstract and suppiewental abstract, 
ae Well ae of the briefe riled by each wide, “oes net give one a 
clear idea of the facts in the oase, but upom « eensideration of 
the record we think the felloring facts appear. 

Plaintiff had been traneoerting prunes from Oregen te 
the 4efendants in Chieago, who vere commission werchante, wid the 
Prunes were sold by the latter woon a eoemiscion baeie; that the ear 
in suestion was shinred by plaintiff on September 25, 19°92, from 
Eysea, Oregon, By pisintiff, billed te Simaglf at Chicane, ond while 
the car vas en route, on Septenber Mi, 1988, it wue diverted te 
Weleh & Feioch, aommiselen werehantea of Chigago, with instructions 
that they were to #¢11 the prunga and that olaintifY would line te 
met fifty centea per case fer the prunes, The gar arrived in Uhie« 
eage Cetober 5, 1920, and there iw some evidence that it wae in 
fair condition at that.tice, Gn Getober 5, 1932, two duys before 
the car afrived in Caleago, defaticants wired plaintifY thet trey 
had gold the ear of prunes; ten daye later, Ceteber Lith, defendants 
wired plaintiff, "Went to sleep on fie, 10376 (the oar in queetion). 
Suet have got mixed, ite net eold.* And again on Getober 16th, dew 


fendants wired plaintiff, "Got wixed when I reported Lt aold on Gra.® 
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On Cotober LSth the defendants erdere’ the ear shipped te Garble 
& Co, at hew York and ft wae seoordingly done, The orunes were 
eel’ in New York ond there war a 4ericieney of $153,486, The 
Prunes 214 not sell fer as puch ae the expenses iueurred, The 
evidence further tends te show that the defencante were net ane 
therized by plaintiff or any one slae te fereart the oar to Few 
York. There was further avidence to the affeqt that the prunes 
gould have beor sold in Ghiesge and some ovridenae ago ote the market 
Value of the prunes at the time the car Was ateuding im Chieago, 

The defendant offarad ma evidenon te guatein the 
averzante of his affidavit of marits, whieh we have sbove set 
ferth. The cnaly evidence offered by the defondant wars the testi- 
mony of a witness ae to the length of time it weuld teke te trana- 
port a oar of prunes from Oregon te Chieage and from Chicago te 
Ber York. There wae aleo offered on betislr of the defendant a 
letter written by Join 7, Caneelmo to Yelen &@ Yelich, but it hae 
“fe reference to the eurloadt of prunes tn quention an’ hae ne beare 
ing on the ineues involved, White the evidence Le rather uansatie- 
factery and while some of that offeret on baialf of the sleintirf 
sheuld have been rejected, obieetion therete having been wade by 
defendant, yet upon the whele we think the evidence tonds to show 
the facts as above etated. The seart found in faver ey the alaine 
tiff snd we are unable te say that Bie fisting ie ageinat the manle 
fest weight of the evidence, In this view, «9 would not be ware 
Fanted in disturbing the finding and Judgment. 

We are udvised that after the guilt wae guated aa te 
the defendant Harriett ©. Felon, another suit wae brougat by piain- 
tiff against the adwinietrater of the estate of Narrlett Yelsoh, 
aeceaned, to recover for the game esuse ae in the inetant sage; 
that both euits were tried unen the same evidence and the court 


mage » Tinting against the defendant tn each cease for the same 
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amount end entered Judgment agninst each, Ye are today nanding 
down en epinion in the anse avainst the Admiristrater of the 
estate of Harriett ©. Weleh; and while the pleinadry has tee 
Judgwante fer bat ome olaim, he can Have, of courae, but one 
gatiefce*ion, 

A number of pointe are made by counsel for the dee 
fendant, but there Le no authority efted that the precedure of 
the lever court waa unwarrented. 

The Judgment of the Hunieipsl court of Chileago tie 


affirme?. 


Hatehett, P. J., and MeGurety, J., concur, 
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JOHN CANCELEO, Administrator 
of the Fetate of Tesenh Cancelme, 
Agvellee, 

APPEAL FHOM NUELOQIPAL COURT? 
Va. 
Gi ONT Caae. 
ARLINGTCH HK, WELCH, Admintatrater 
ef the Eetate of Harriet C, Yelon, 
Deceased, 


cn Meet Sar” Meat ast An cae hace Mt aa 


Appellant. 


BR, JUSTICS O'GORLOR DSLIVERAD (SE OPIRIGN CF THE COURT, 


ise vecord in this ease sansicta auiy of the judg~ 
ment entered in faver of the pialetiff and ageinat the defendant, 
the appeal tend Piled by the defendant and an order appreving it. 
The Judicwment order ie aa foliowa: 

*fnis enuse coming on for further proceedings herein, it 
is coneidsred by the court that the plaintiff have Judiment on 
the finding herein an4 that the plaintiff have and recover of 
ao? from the defendant, Arlington NH. Welehn, Administrater ef the 
Estate of Sarriet CC, Feloh, the damager of the plaintis? amourte 
ing te the eum ef Seven Hundred Seven and IAALOO Bellare 
($707.78) in fore ae aforesaid assenset, together with the 
conte by the plaintiff herein exmented znd that eamecut lon 
iasue therefer,* 

fren followe the orayer and allewance af an appeal upen Pilling 
a bond im thirty daya and bili ef exceptions in sixty doye. 

Zhe only sompiaint sade is that the Judgment is 
wrong im that it avarde an emequtien, waile Li sieuld have pre 
vided that the judgment be paid in due eourse of adminictrae 
tien. Thies point is well taken and such is sonteded te be the 
Fact by plaintirf. The judgment is wreng anly as te form and 
might have been correeted by the triel court without an apresl. 
Ye are alse authorized te corresat the judgment in thie court. 
Cronk v. Sleseke, 225 Til. App. 256; Channel v. Merrifield, 20¢ 
Til. 278. 

The fjudament will therefere be corr@eted in this 


court by atriking therefrom the following words: "and that executian 
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issue therefor," and by inserting in Lieu thereol the follewings 
*and that the Judament be pald in due course of adoinistration. * 
The fudement of the Municipal court will te affirmea 


ae aerregted, 


AFFIRMED, 


Matchett, >. J., and Kefurely, J., concur. 
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GSORGS Ce BREIDEAT, 
Appellee, 
Ve APPSAL FROM CIRCUIT COURT, 


AUTO UTILITI€S KVG. ¢o., 
@t ale 


COok COUNTY, 





AUTO GTILITIAG BPGe Wes 
a sorporation, 
Appeliant. 
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STATSSERT OF FAUTS BY THe CoURT. 


This is am appeal from a éesree in chancery affirming 
the findings ef fact and conclusiona of lew of the master to whom 
the ecsuse wae referred, granting injunetive and other relief srayed 
fer, and ordering apseliant te execute and deliver te compisineant 
an egsigument of certain United otatee Letters oatent, and ales 
@ll right, title and interest of appeliant in, to anc under certain 
contreets, writings anc agreements relating ta asic patente and te 
the exercise af property richte thereundere 

4 comprehensive understancing ef the iseues requires e@ 
tather full emi chrenoleciesl statement of fucteas 

Sreidert, complainant ané appeliee, wc the inventer 
of certain ventilators. Throuch arrumgementa he mace with one 
Wilson, patents therefor were issued te the latier whe put the 
éevice on the market. later ilsem claimec shselute right te 
the invention and proceeds therefrom, and interference preeeodings 
were instituted in the United Staten Patent Office, resulting in 
the recognition of appellee's righte ss the inventer. After ree 
eeiving assurances of his legai right es such and befere instituting 


the interference proceed ings, apotliee sppreached one Peter L, 
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Wilbur, president ef sppeliant, which was engaged im promoting 
certain other inventions, with reference to financime and proneting 
his inventions. After due investigation “ilour decided to go ahead 
with the matter. Sut ae hig residence im Rew York ané large 
business interests abroad kept him from Chieszo most of the time, 
he left the minezement of supellant’s business anc subsequent 
arrangements with Sreidert te becker, appeliant'e vice preaicent 
and Momager. The errangements with -ilbur were informal amd orsi 
amd he did not wish to mix up the inventions with appeliant's 
business. 

im order mot te deley their comecreinl development while 
the interference proceedings were pending “ilbwr prepesed that 
Breidert assign hie spplicestion to appellamt to Hele ami expleit 
the exwe for six monthe, «ithin which time, as they were sdviacé 
and expected, seid imterference proceetings weuld probsbiy be 
determined im Sreidert's faver, and them a nex ecorporstien sould 
be organized, to which appeilamt sheule transfer the inventions 
ang any patents thereon, the steck of vhich was te be issued im 
eyuel parts te Breidert, “ilbur amé Deeker. Atcordingly on 
Revyember €, 1912, applic=tions fer patents were premored in 
Sreidert’s mame and assigned to appeliant, and en November Li, ifiz, 
they entered inte a written agreement, signed by appeliant and 
apoeliee, which provided that in comzideration of ene ecliar sy 
each to the other paid, and further consideration sf the autual 
eevensnte smd agreczwents therein conteinec, eppeliont should far 
eix sonths from thet cate manufacture and seli the ventilaters, 
and aspélliee chauld rander acryices promeiing the sale thereef fer 
suid ix months anc receive therefer #25 « week and his traveling 


expenses eG Beleamen, and im addition therete enc-half of the net 


prefite from the manufacture and s=le, “hile the agreement provided 
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thet aprellee should ecsuse to be accigued at ance te appellant 
eli rights uncer the applic«tiome fer letters patent the parties 
manifestiy recognised the scvignmentg already made on Bovember <¢, 
ag a fulfillment ef that provicion. 

The eritten contrcct farther provided thst at the aa- 
piration of six months « torperstios should be fermed wider the 
lawe of this state to which sais opplications amd letters patent 
should be agcigned, the onpital wscek of ania cerperation to be 
éiviceé equally among Sreidert, ilbur and ecker (ihe latter se 
trustee for appellant}. 

Pursuant te the comtract smd understanding additional 
applications fer letters setemt of said vweniilaters or improve- 
wents were mde and assigned te <pseliant as¢ the psetenta were 
issued in ite meme. 

Appelient having refused er fsiled te say the final fee 
of $20 neceaeary te the iscusmee of « octent en the fifth 
applicetion, aspéliec, to pretect Bis rights, made arrasgementa 
with one Eudge te pay the same. The patest, however, ene 
pursuant te the sxsignment of the applientien iasusc te apseilemt. 
A somewhat like state of facts area® ae te subsecjuest applicstiona, 
referred to ae “divisional apslications", which resuitec in ihree 
adcitional United States patents te appeliont./tedge by arrangement 
a#ith Breidert keving pale certsin expenses and fees im srocuring 
the game. 

it was mot uwmtil -ecoember, 1915, thot there was a final 
decision far Sreidert im the interferenee praceecings. -Rertiy 
thereafter by =ritien egresment January 15, 1914, between sppelilert 
and the Chicsge Gar Eesting Comosmy tie former granted the latter 
certain licemee richts far the Unites tates anc the -ominion of 
Camate in appellee's inventions. This <creement recegnized 
appeliant, the licenser, to be the sole eener ef cll right, title 





2 ineniin me shes Yreoria sienaiai Suet ee ee ge 
— ee 5 fammttol a 
wun wid $8 icas Geblvenq. tedduet tocvinee mestize cae ainda ze 
eal eeu beaxes ee alvade s@icoeeqree = etiacm ate 22 me. teukg 
anata ereigel aw sneticsi igga Bisa aohiv a8 atete okt? 7 
$4 oe walinwegses Siac le deeia Iediges ate (besyisus od 8 8 ’ - 
ae gadis as} tsive. bam watl .éxehiexe saums (hase i by | "i 
 dedelgs ses gadcesiaiste tae sestines ast et saauese x 
















eeeigal 1 atedaiiieer Staa te jasdeg gesteod xe pamah das hk 












Stak gh | : wee 
est isni} it ne 3 Seilat = besities ealved Suat Lough sea = oe oe 
- BPE ati ae dnodeg 2 Te sousteak aft 08 ‘eusseszen ose te 


ice a 








ae 


seaaaegs» 28k shee. eateigts aaa susdorg 2 reitogen a IE: 
aS Rel) ei ee = eat 
ase saavenge .daedag att calc ode ag 97 spb etn : 
stuplioage ot wowed eoliceiigar oad te tuemmgtane eda = sa 


seneis valious eres: sudee id Se 29ers adest we wate. ane Sadwanes A 
sows «as hiddiceses oe bate 1 Taseiteotiogs inset be” 2a es 


bise oR 
sneer sett we ophal, Imgiloage ed atmntng aetna antes Sane k 


sires, a ge0% hme goamogne abadten bhag pales rosin # a : 2 
Lemst 2 aaw WKS  SayfS citi eteas092 kisaw vei se -— ree , 


: wae 2 get a 
Vistem eegstl: neesstg somovstxeant eas si suebiout x02 Rotetos® 


7) 4 
ie 










{ora 


dum iEegge ae awtad sP£0E re 4 gras dassenrge mevahen rr 29; 

xeital oss seamemy Toot eis wnaceed snk seen 29 cents sda = 
be wokubmes acid bet asst Be cad wis 292 ead maakt skedtes 

Beeiunooes Smemoenys ett venetseovet Kearse ae 


ne a eS 
ae 5s . ity 









wha 


anc interset in and to the pending applications fer patents, and 

ae keaving fuli right te execute the licemse te manufacture, use 

and sell the ventilsting device throughout this country and Canada 
fer the full life of the petentis thet might be subsequently issued. 
Appellant agreed thersin to prosecute Canadian applications covering 
the inventions for which applicetions were mece or sight be mace, 
and that on its neglect or failure eo te de the licensee had the 
right to do so and te deduet the expense thereof from the reyalties 
provided fer in the sgrecment, the petcents te be subject te the 
License agreement. 

Appended te the «greememt wis ome signed by Greidert con- 
firming and ratifying euch agreement in sll respects, amd sgrecing 
to execute all papers mecessary fer sexing spplications for letters 
patent in the United states amd in Canada upen the invention and the 
improvements relating te such vomiilatera, anc te vest the lega: 
right and title te ecid appifestion in appellant. Theresn?ter « 
shorter form of this license eae recarded im the United “tates 
petent office. 

Fhie licemse agreement “2a essigned with appeliant*s 
assent to said Sudge July 14, 1914, Ke agreeing to ascume «13 af 
the ebligstione ef the licensee, anc om duly 51 felicwing, “udge 

erentec te Mudge 2 GCompemy, of which he wae presidemt, the 2ole 
| excluvive right and license te make amd 5011 said veniilsters in 
aecerdance with said Licemse amd cesignment contracts fer the periad 
ef = yesr from date of the license and thereafter until ceneelied 
en notice. 

On Geteber 11, 1915, «hat is referred te as a “four 
cornered” contract wue executed anc aligned by appellamt ae licenser, 
said ear heating company as licensee, said Budge age the licenzee’s 
@ssignee, and Otto R. Burnett, who had acted <s attorney for 
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&ppellant in preparimg said applications ané procuring petents 
thereon, end to whom the licenser esoigned om November 2, i914, 


all of its rights under the sgreesent of January 15, 1914, and 


the royelties payable thereuncer, to secure the payment of certein 


hein sestanmnal us amd tO become cuc from the Llicenser to asié 


A oe 


Barnett. this agreanent of Geleber (15) iglS, mocified the agree~ 


ment of Jenuzry 15, 1914, in slight respects net aceosesry te 
refer is. 

Later, om Sareh 1, iflé, ucge renewed the license te 
Budge & Company im sccorcamee with the terms and eenditions of the 
contract of Jenusry if, 1914, as mecified by the contract of 
Getober 11, 1915, fer a period from the lstter date te December Sil, 
i9lé, anc theresfter umtil exneelied om notice, and Mudge & Company 
is now in pesseseion of anc execreising the license rights yveated 
im Mudge, aa sieresasid, und«r ssid license agrecuente, and cles 
Tights under the Canadian patents Rereinsfter referred te. 

Is appears, and the court «9 feumc, thet the provisions 
of the agreexent ef November 11, 1912, betweem appellant end apgselles 
sere Hever enrried gut, s84 that the exmo was mulucliy abanconed 
with tre understanding of the puriies therete that they would 
enceaver te arrive «i same new agrecment, ami thot pureuant te this 
uideratending three spiions ware submiftec te appellee sy Decker in 
behslf ef apseliant om J<mucry 15, 1914, (date ef such license 
agreement) one of “hich was “accepted <pril 13, 1914," ané so noted 
thereon, softer Breidert added a provision fer salary. Yhat optien 
“as redrawn and signed by the parties and states appellent's offer 
te Breidert in ihe felleeing fermt 

* * * *® #43 shares of “seck of the Aute Utilities 

Big. Co. and 8% Royalty om sciling price ef all ventilators 


eld or licensed te be geld. 
Salary fer feliowine year counencing Jume lst, 12914, 
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te be $25 per week. 
Accepted spril isth, 1914. 
Gs Se Sreidert, 
Amte Utilities Efge Cas, 
per dne. F. Deeker, 
Vice President.” 
Om the Gate ef auch acvueptamee Lecker delivered ts 
Breidert a certificate of 15 smires of the capital steek of defeud- 
amt which hed previsusly been issusd im Seeker's sage but Weg re- 
issued uncer euch date iu Sreidert’s name, and Beginning «ith June 
1, 1914, Sreidert received a galory ait the rate of £35 «2 week, which 
wes paid in full te -ugust 15, 1914, amc most of it until Ray 2%, 
1915, three days Gefore hig sgreament fer sulory termineted, when 
becaune of cifferences over thé character of Bis services he wae 
Gieshurged from the ecempany's employ. Under the contract he had 
reeeived about $112 in reysities. 
in letters frem Breidert te epoeliant, «ftex his dis- 
eharge, im the laat helf of the year i916, he clisimec appellant 
had mot lived up te “the contract in commection with vaying 
royalties.” im ome of thes he said: 
"You certainly have aot fergetien the 13 shares 
ef etoek whieh were igseuec i9 Be Se port payment of the 
patents sasigned to the -uio Utilities Hfg>  s- By me 
which included « s¢pnrate agrecment ami centrest te 
pey 52 reyalties on all sales," 
this listter umcueetiomebly harks back te the cyrecment ef 
Spril 15, 1924. A letter from Sarnett to appeliant, dated January 
20, 1917, informed it that eppeliee Bed direeted hie firs te file « 
bill in chaneery “fer am accounting of momeys duc Nim under Hig 
reyalty agrecment with you, fer the recovery of the unpaié balances 
of salary cue him, fer a recomveyanmee te Bim of his patents beenuse 
ef your failure to pay royalty s« agreed, for a receiver of the 
company.” The letter siss referred te Sreidert «2 oemer ef 15 
sharee ef appellant's cupiteal steck and «s sevimg demanéced an 
accounting witheut success. In reply sppelieni secerted that the 
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Claims were without fundatiom - thot Breidert had ne reyalty 
agreement with it, no right to deminé as accounting, ne balance 
of salary gue him, thet the satents sere paid fer im fuli, and 
that the 13 chores of wteek should te returned because Breidert 
failed te sign the prepesed agreement that =s0 submitted te him 
as contemplated by the prelisimery «creement of .pril 13, 1914. 
Barnett, (er his firm) «ho prepared the epslicatiens 
for patente and assignments theree? abeve referred te, seeme te 
Ihave had gevasion to prees puyment of his bille, ami 46 pay hia 
appelient ultimately borrowed moncy from ome ©. A. osdeerth, 
to whom appeliant ageigmed sli of ite rights to rereliies under 
the contract of January 15, 19134. <fter the filing ef the ili 
‘goéworth died and his videw, Marion L. “sedworth, an executrix, 
anc acle heir, wes mode party defendant by a eupplementel biil. 
The assignment purperta ts be «<5eelute 2nd wae never cendelled. 
It was in fect given as security fer the loam, ac aforesaid, and 
the cebt hus been satisfied. The éserse direate conveyance of 


her rights te Sreidert. 
Three Gamacian agplicitions fer patent and sasicmeente 


thereof by Sreidert te appeliant sere prepsred by Zarnett on 


Pebrucry <3, 1914, ané executed Harek 2, 1913¢. They were never 


Tiled fer the reseom, ss claimed by Harmeti, thet ithe government 


fee hal 66 7a8 anda yale $0 Rim. It eppeate thet He hei authority 


to file chem, and ‘ey letter of Eareh 11, “QG2a, notified appeliant 
that he heé filed them. Aa bearigg on appeil Lanmt'a allegeé nsgleet 
te pay esid fee and aise the final fee ef 220 for the fifth 
Umited States patent, it appesrs that osth were charged te 
appellant in Zarnett*s bills as rendered and finally sdjueted. 
The relations between S«rnett's firm amé capelient having esxuved 
the firm theresfter represemt<< complainant herein ani Budge & Ce. 
whe fileé a cross bill in the mature ef a bill of imterpleader,. 
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The time having expired for taking out the Canadian 
patents, and Mudge having diseavered thet the appliestions there. 
for hed not been filed, and that patente could then be procured 
anly by special act of the Camadian Yoarliament, entered into an 
agreement with Breidert on Decomber 3%, 1916, for an asvignment 
to him of all right, title and interest in the inventions for 
Canads » together with the applications for letters patent thereon, 
and that might be granted therefor, in consideration of certain 
royalties to be paid Breidert, subject, however, to such righte, 
if amy, ae appellant might estseblish to er under eaid Letters 
patent, and pursuant to their petition therefor ao upecial act was 
paseed upder whieh Canadian potente were Laeued to Yudge December 
26, 1917. 

; Om September 18, 1917, Mudge granted ta Budge & Og. 
the full and ex¢lusive right and license in, to and under the 
Canadien patontme 

Appellant having netified Rudge and Mudge & Co. that 
if they cid not pay she reynlties under the agreements of Jonuary 
AS, 1914, amd Octever 12, 191%, 1% would prececd wider their 
provisions to terminate all their righte as licenseta, Mudge & 
Cee and said Mudge notified appelilamt that they would pay ot 
roynitieos to appoliant amd met to appellee. Mudge & Uo. stand 
meutral in thelxy crorma bill, ready to abide by the duoree of the 
court im the premises. 

The 6111 ae amended Auguet @, 1921, which is prodiented 
on the main facts above statec sreye, in the altermative, (1) that 
complainant be deoreend the owner ef the 15 sharce of stock, and 
thet he he paid 5¢ reyultdes ander hie contract with appellant, 
and the remaining part of hie aelery umder the comtract of -pril 


23, 19143 that a receiver be appointed, thot Mudge & Coe be 
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perpetually enjoined frou pnying reyaltice to apyellent on 
ventilatero sold in Canada, and that eppeilamt have ao rights 

im the Canadian petenta; or (2) that im ease there was no con- 
gideration for the agreements bebeoen appellant and appellee then 
appellant shall accoumt te appeliee for all prefitea, proceeds 

amd royalties reevived, and pay them over te campleinant; and 

that ali patente held by appellant and ail of lis imterestea in 

the livense sgvecments be reasvignac to complainant, and that 
Mudge & Co. be ordered to pay ali unpadd vreyalties te complainant. 

The cross bill of Budge & Coe om eubstuntielly the 
game faete prays thet 1% may decuct from amy royalties ihe cest 
ef procuring amy of the Canadian patents, and offers to pay the 
balance of the royaliies au direeted by the eourte 

The answer of Mudge & Cos preetieully ocmite the allegations 
of the amended bill, and the answer of appeilant admits the execution 
of the several apolications for pitents and sauignment thereof, the 
verbal anc sritten agreements aferesaic, and in substance denies 
that it hae failed or refused to oorry out ite contracta. 

The deerce finds the equities wre with appellee ond decrees 
that appeliant execute amd deliver to kim am agolgnment of oli the 
United States letters patent afereenid, ali ite right, title amd 
intereet in and to the contracts of Jamuary 15, 1014, July ld, 1014, 
and October Ll, 19153 thie the Camediam letters patent are not 
aubject to eaid agreements ner the agreement of November 11, 1918, 
but only to the agreement of December 5G, 1916, betwoen Breddert 
and Mudge; that nppeliant has no right, title or interest in the 
Canadian petente and should account to ami pay reyalties thereon 
to Breidert under the last meniione: agreements thut Barion: ~ood« 
worth convey to Breidert 41) richts conveyed to Ge de “eodwerth, 
deceaneed, that Mudge & Co. pay Breidcert oll unpaid reyelties that 
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have seorued under the agreements ef J=nusry 15, 1914, and 
Gctober 11, 1915, aa to the Umited ‘tates patents, and, under 
the agrecment of Secember 30, 19ic, aa to Canadian patents, and 
ail that may hereafter acerue, subject to any preper deduction 
for expenditures; and enjoins apeelisnt frem interfering with 
the license rights of Mudge & co. under the agresmente of 
January 15, 1914, and October li, i915, and appellant and Mayion 
Le “oudworth from im sny way dicposing of amy right, title or 
interest in said patents, cte., excupt in compliance with the 
cecreeé. 
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MRe PRESIOING JUSTICN Bassi DOLIVERED THE OPINIOGE OF "RE coURT. 


There is litile comtention or digpute as to the con- 
trolling fscts of the cxse. They may be aecepted au above 
stated. The main contention is uz to their construction. The 
principal findings mm «hich the desree ig based are thet the twe 
eriginsl sppliestions were aseigmec te appellant witheust any 
consideration pessing te appellec; thst appellant refused to pay 
the fimel fee of $20 on soid fifth applicstieon and thereby abandoned 
the esme and any patent thet might be thereafter granted thereon, 
and, for failure to pay the final fee far ebtaiming prtente under 
the <0-eslied “divicionsl" apzlications, it sbsadcemed eli rights 
thereunder amé to the patents issued thereoms that the agreement 
ef april 13, 1914, see merely «2 preliminary memovencis fer the 
basis of « eentraet, thet wan mever completed, that the 15 shores 
ef appeliant’s steck were not issued te appelies from ite treasury 
but was steck that tad been up to thet Sime personally eemea by 
Deekerj thet appellant never peid appeliee his sslery of (35 8 
week in full, as provided Gy anid agreement of “pril i4. 1914, sme 
éiseksargee him without ressen, and sas then imdebtec ico him im the 
eum of $550 salery im arrears that is still umgsid, and Bar ree 
fused to pay apselies amy royalty er te renter hin «ny secount » 
ete.3 thet appeliant has demie the existence of mr ralid egree- 
ment between it ami appeliee er amy obligstien iso pay Sim reyalties 
emd hie right te held sid shores ef steek, =hich he has nox 
tendered back to appcllsnty thet appeliant failed te pay the 
uecesssry feen and expenses for taking out the cunmacdiem patents 
amé allewed its rishts te the inventions, and theec ef cempis inant 
therete, to lapse; that appeliant is new im «nity «itheut any 
fight in or to any ef s-id Camndianm letiere patent or tc receive 


any Toyalties from the seme under the provisions of the 
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agreements of January 15, 1914, and October 1L, 1915, ami that 
ita claim to cuch royalties constitutes o cloud om complainant's 
rights in the premises, and thet he is entitled te reeeive ali 
reysities payable to appeliams by Budge & Ce. and thet the 
Yoodworth claim te royalties hes been a tisfied, 

‘hile mest of). Cineings of fnet are not questioned 
gome of them, and the principal conclusions on which the deeres 
mainly rests, my well be. It ie perfectly clesxr that the nasigne 
mento anid sgreement therefor ande Hevember 4, 1910, were in ean- 
‘templation of the written agrevment of Nevember 11, and merged inte 
it, and that met only the mutual egreemonte made Nevember 4, but 
the mutual covenants in the written agrecment conatituted s valuable 
consideration for such asvignments. In garrying eut ite part of 
the agreement the preof ahews appellant met only expended theusento 
of deliars in the manufucture and eale of the ventileters but paid 
out theousence of doliare to preeure the patents, ami gare complainant 
reyalties and employment as thereim provided. “hile mo new cere 
poretion was orgemiaed te promote the inventions st the expirution 
ef the six monthe referred te in the contract, mo final decision in 
faver ef Breideort having veen reached in the United “tetes patent 
office until ever a year later, the parties apparently recognized 
after the lapse of time thet the necessity fer a new corporotion had 
eceaeed amd that appeliant should continue to handle the inventionss 
The court so fimds in effect. Thereupon appellee, om opril 1d, 1914, 
accepted one of the three options previously tendered te him av ofore- 
gnid. It ie true that che porsies contemplated « more detniled agree- 
ment, and one was dravm and eubmitied which Sreidert declimed to sign, 
ond no subsequent agreement wag mde. Nevertheless the parties went 
on wider the skeleton agreement of <pril 13, 1914, anc umder it 
Sreidert received the 15 shares ef steek, wos put on the salury 
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Gauise taerein provided for and recsived reyalities under it. 

Swen if sppellemt is in arxesre for such anlery 4t does not 
change the fact that eswh recegmised the existenee of such a 
eontract between them. Ereidert recegmiasd it for yesare and mace 
me attempt to question er reseind it wntil he filed his bill. 

Bor is it material thes the eertifiexte af the 13 sheres 
of steck was first issued te Seeker, before reissued in Breidert'’s 
Game. He got it im pursuance of the contract. Im fact, after he 
wee Gischearged he reteinec the sertificate, imsicting om his richte 
as a stockholder in appellant company, anc reeegnised the validity 
of the contract otherwise by requc ting an secounting for the 
royelties it provided for. Appellant's atiemptsd repudiation of 
hie rights as a siockhelder and te am acceunting im the letter te 
Sarmett, after soth parties had seen ccting uncsr the agreement, 
ages mot megetive the fact that beth parties head recognized it as 
Binding wp te io¢ time they Rod 2 falling ous, which ess not on the 
éeiele by either that there was no agreement, but Becsuee ef a dis~ 
agreement shether appellee was performing the services i4 reuwlrede 
Their intention was manifest. 3reidert Anc received « calary in 
secerdance with its terme, and £112 im reyalties, ami 2t111 insisted 
wupen bis rights az such atecknolder, ané appellant continued to 
employ him at the contract cslary wp te the dete of cuch cisagree= 
ment, paid him reyalties an¢ delivered him the «heck comtractec Tor. 
Eaeh prevision of the contract heaving becm mutually recognized and 
acted upon, Beih perties are estepped from 1eldimg that Re can- 
trectuel relation existed betweon them, er that the existing 
agreement was abandoned fer failure tic perfect other centemplated 
arrangesents, for after « failure to agree wpom them, they continued 
te recognize the validity ef anc «ct under the skeleton agreement. 
The fact thet 2 more detailed agreement «sue contemplated a1é net 
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prevent the se-calied preliminery agresment from teking effect in 
accerdamee “ith the clear intention of the parties az annifested 
by their conduct. (jeett v. Fowler, 227 Lil. Lod, 108.) 

in fact the first theery on =hich appellee's bill asks 
for relief is based om the validity of the contract, and a right 
thereunder te am accounting for reyaities ané umpeid eslery end ts 
retaim suid stock. The other alternative theory on which the 
deeree reste, that there was mo conociderstion fer said secigmeenta, 
amd that appeliant ebanmiened its rizhte under the contrect and 
ferfeites them has mo valic foundstieon either in feet er Las. 

Shem appellee was tendered the option se secepted he nad 
already confirmed snd ratified the licenmxe egreement ef Jamuery 15, 
1914, amd preetieslly beesme a party therete. He expressly ratified 
ang recognized the vslidity of azpelinmt's right to grant such 
license, its title umder hie assignments and the agreesente aa the 
basie therefor. There wae not only a consicerstien, es aferesnid, 
for such ascigneents under which appelingi sbiained title is the 
petents and upon «hich such Licemse agreements were based, but 
=ppeliee under such circumetences is ¢zteppec from asserting that 
@pp@iiamt ecquires no title te the patents or righis under the 
license agresments. In fact he stamds im the amomelous pocition of 
Treeouniczing the rights of the Llieensees amd denying the richte of 
the licenser on the ground of ne considerstion for the ousigoments 
on «hich the license agreements prim=rily rest. 

But if appeliee had ony right te reecind hie contrast 
with sppelient for fsilure er refueal em ita part, if any, to sake 
@ complete or further contract, then ke showld have scted upen suek 
right within a resconable time «efter «uch fsilwre or refuesi asi 
have offerec te piece appcilant im statu guee on the comtrary, he 
implicély aequiesced therein by continuing the contrsectual relations 
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for a long period of time thereafter and until disscreemente of 
a different noture arose thst prompted thin suit. 

So far as any right to rescission on his part is con- 
cerned he hae failed either to plead er shew that he could put 
appellant in stetu gue with respect to the expenses it hus incurred 
im procuring the patente and promoting the inventions. The evi- 
dence discloses that appellant pede out sbout $6,000 in prosecuting 
the United {totes patents, and mearhy $5,800 to Breidert in selary 
and other expenses in promoting the inventions. MSearhy $4,000 
was paid in proegscuting the interference proceedings which teok from 
Wilson the twe beaie patente whereby Breidert regeimed hie rights 
ae inventor. Complainant's cloim to rescission reete primarily on 
either alleged breaches of contrect or wont of comsiderstion there- 
for, and en ne independent ground of equitable jurisdiction, other 
than for an accounting. im euch a caee the equitable relief ef 
rescission will not be granted unless the parties can be gut beek 
im statu gua. (Madgom v. Clark, 165 Jil» Appe 2285 Blake v» Pine 
Mountein Irom & Coal Co» et ale, 76 Fads 624, 6393 Forster v» Plseks 
140 Wine 48.) A party canmet have a contraet rescinded, «s a genersl 
rule, end «t the same time retain a pert of the consideration re- 
ceived by him. (Hadegom case, gupra: Uigden vs Yaleott, 141 Tlie 649.) 

Regerdiege of whether apyelient actually refused er 
merely neglected to take out further United States patenta and 
the Camadian patents, they were ultim tely taken oui by Mudge, who, 
as aguignes of the Sdcensee te all suck patent rights under an 
sgreement whereby the Licensee Was authorised to trke out such 


patents and to charge the «expomae thereef ageinst the roynaltica 
to be paid thereunder, aceumed the ebligntions thereunder of the 
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for taking out such further United “tates pxtente and the Canadian 
patents, he was bound so to de to preserve Bia own rights ae euch 
assignee «and these of his company. Uneiliing te aaecrifice trem 

he took the steps aforosnid and cowld mot alter appellant's rights 
under the licenses contract by se doing. davying dene so he cannot 
equitebly claim the acquisition of new righte tie entirely defeat 
these of the licensor, or «ny other right them that te charge the 
expenses s0 incurred against such reyalties, ae provided in the 
licemee contract. Nor ean Sreidert sseert such » claim, The 
obligetions of sppeliamt to him remain unchanged. That « special 
act of the Canadiam Parliament became necsasary by reazen of the 
rumning of the statute of Limitstions «guimet t King owt patente 
in sappellent's neme ig «5 much chargeable to neglect anc inck of 
diligence om the pert of Budge os appeliant, im view of the prevision 
in the license contract suihorisime the Licensee (in «hese shoes 
he stood) to take out auch pxtentes and te charge the cost thersef 
against royalties. He manifestly took them out for his ewm benefit, 
or that of his company, smd thus preserved Big contract richts 
thereto umder the licemze agreement. If he deliberately allowed 
the statute to rum he scted in Dud faith. If me dic not he aoimpiy 
Neglected hia own interests, and should met be pormitied te prefit 
thereby. He was affected omly by bein. put to grenter expense and 
trouble $® preoure the patente, for which, however, he is entitled 
to eredit om the royalties he is te pay under the license contract. 
He practically heids the Canadiem patemts in trust fer the exercise 
ef hie rights under the license agreement « 


Nor is there any equity in ferfeiting appellent's wemtire 
rights to sither the United tetes patents or the Oenacisn patents 
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the licensees vere entitled °@ procure the patents by atvancing 
such gums end cherging the asme te appeliant. "Forfcitures are 
mot regardec with fowor, anc their prevention is within the pro- 
tecting eure of equity wherever wreng er injustice will reeult fren 
their enforcement." (Ledeworth v. Dedswerth, °54 Ill. 49, 52.) 
That great injustice seule result therefrae in the present ease 
is toe evident for discussion. 

¥e comnet, therefore, agres with the conclusions of the 
Chenesller that appellant haa sbhemdened its emtire rishts ts either 
the United States or the Canadien patents, or thet it sheuld be 
required to surrender ite title therete. It fellows thet the eceurt 
erred in ita findings im that regerd omc im emtering a deeree re- 
quiring sppeliamt te eonvey ite titles te said patents to Breidert, 
amc thet Bucge & Coe puy the reyaities wmcer the license agreement 
to Breidert, and that the sedvorth title be conveyed te Breidert. 
But Breidert is evidently entitled te an secounting. Hie «eiver of 
it was presumably beenucse of granting the alternative relief prayed 
for. ‘nd he is entitled to retsin his stesk. 

%¢@ think, thercfore, the court should Kove suptnimed the 
exesptions to the mester's repert eo fxr ac the findings end can- 
eiusions therein conflict sith those «« have resched, amd that the 
cage should be sent back for rulings im accordance vith this epinien, 
ami theresfter te the saater fer am accounting fer such reyalties as 
Breiéert may be entitled te under the contract ef «pril 13, 1914, =a 
for “hat mey be due him by =ay of aciury, if omy. Te be sure, if the 
iget item alone sere invelwed he «ould have Ris remedy at law. Ye think 
however, there iz equity im the sill for « claim for om accounting. 

The decree aust be reversed with dircetione for proceedings 
im conformity with the views herein expressed. 

BEVEREAS AMS RERSNDCD SITH SIRACTIONsS,. 
Gridley and “canlan, JJ., coneure 
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SHEXIDAN MEN'S SHOP, 
@ corporation, 
Defendant im orror, 


"9 
| 


ERROR TO MUNICIPAL CouRT 
OF ORIOAH., 
ARTHUS MICHEL, 
Plaintirf in Errer. 
Wie PORGIDIWG JUSTICS Baus 
DELIVERED TH OPINIGH UF THE COURT. 


Defendent im errer (plaintiff belew) brought an action 
upon « check drawn by phointiff in arror, payable to the order 
of one Fisher and by Sim endorsed. Yayment thereon was stopped 
vy defendant. 

The statement of claim alleges these facts and that 
Pisher endorsed gor value and delivered the check to plaintiff. 

befendent filed ite third amended cffidcavit of merits 
setting up therein facts constituting fraud om the part of the 
payee in procuring the check, whereupon defenmdont stopped pay- 
mant thereon, and then alleges “affiant denies that the plaintiff 
acquired aaid cheek for wolue or vitheut notice of the fraud 
eet forShe* 

The affidavit wae stricken om defendent’s motion and 
defendant elected te stand by it. Jucgment wer entered as ef 
default, and this writ followed. 

It da nor questioned that the frauc pleaded would vitiate 
the check in the hands ef one taking it with motice thereef, or 
that absence ox feilure of consiccration is « mtter of cefenre 


against any person uot o holder im due courae. 
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The sole question raised ig whether the amended affidavit 
of werite epecifies a legsl defense. efendant in erzer argues 
thet 14% does nes comply with 2 rule ef the Humicipal Court, in 
which the judgment wee entered. The contention cannot be comsid< 
ered for the rulee of that cours not being im the recerd we 
eennet take cognizance of thom. 

But we think it complies with section 88 of the Practice 
A@t, requiring the defendant to apecify the sature of hia defense 
in hie sffidavit of merite. The object of thet scetion ia te 
apprise the plaintiff of the mature of ithe defense sufficiently te 
enable Bhim to meet it. If it ia an sffirestive one, the defendant 
ie required te set forth the ultimate fnets om which 1: reste. If 
it is a negutive ome, - denying pleaded facts esvential te plain- 
tif f'e recovery - # mere demial of them ie eufficient. 

hile perhaps the cefense might have becn stated mere 
eeclentifiesiily, plaimtiry wea sufficiently apprived of what ke 
had to meat, The affidavit effectually plesded tye wliimete facts 
eonatituting the éefense that plaintiff wae not « helder of the 
check for value in due course, by demying that the delivery there 
ef was for value, as plaintiff alleged, and by asserting that 
he tock the cheek with notice of such frauds Ffrecticaiiy -he omly 
way defendant could mect she effirmotive etatement of delivery 
fer value, was to deny it. The defendant Gees not Rave to plead 
evidencilery fucts to dispreve whet plaintiff affirmatively easertes. 
Here the plaintir’ ceuld not have failed te wnderatemd thet the 
defense reated on said ewe faete, which, if true, «auld defeat 
the action. 

We think it is more or less hypercritien1 te held that 
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eueh an affidavit deae met state « defense» Such strained con- 
struction ig not celculated to pramote either a speedy ar = Just 
disposition of cesses, or the aimplicity of pleading contemplated 
by the Munieipal Court ict. 

Ver error in atriking the affidavit the judgment will 
be reversed and the cause remanded with directions te try the 
desuee #0 ralneds 

REVERGRD AMD ROMAN) YITH DLT ions. 


Gridley amd oesmlan, Joo, Gondure . 
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WATHAR D. MORSY, 
Appe lle » 


AP?BaL FROM CIRCUIT court, 
OOK COUNTY. 


Ve 
LUTHER E&. COHOOW et al. 





CENTRAL LIME & CUMENT 
COMPANY, a corporstion, 
Appellant. 
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MA, PRESIDING JUCTICN Banwas 
DELIVERED BHR OPINION OP THE COURT. 


Thie is an appeal by defendant company from a deeree 
aetting aside a warranty deed from appellec to defendant “ohoon, 
who was defaulted, of two curtain lots, anc ecetting aside a jJudae- 
ment obtained by appeliant against sai¢ Soheen as a cloud on 
apre@liee’s title to sxid lots. 

The controlling question is whether appeliant hed oon~ 
etructive notice of appellec's claim ef ownership of the lots 
when 4% obtndned enid judgment on garch 26, LOZé. 

Appellee's claim is preciented om an unrecorded contract 
between him and Coheon, induced by the Istter'a alee representations 
and entered into Yebruary 9, 1925, on the day appellee executed 
wadd warranty decd te Cohoem, anc fis continued pexnsession of 
the lots. Uncer said contract Cohoon wav to ercet, in accordance 
with eertein plans and epecifiestions, on representations of his 

finencial ability te 60 80» a two-rflat building on one of mer 
iots and to reconvey the lots with euch improvement te appelice 
on hig payment of a met sum ef 914,006 in monthly installments ef 
$100 each, Cohoon te hole title under the deed as security for 


appellee's compliance with the contract. “e need not go inte 
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ite detsaile for Cohoon, contrary to his representations, was in 
Finaneini straite, and never undertook to comply with it or take 
poasesaion ef the lots. They sdjoin one another and are yacant 
except for the foundation of an unfinished structure placed on 

one of them for appellant by another insolvent contractor under 

& previous abandoned contract. 4pyelies has continued to excroiae 
oxnership over the preperty and posceseion therwef by paying the 
taxes thereon and mointaiming thercen sigme et«ting thet he is the 
owne? and giving hia address and telephone number, 

The enee wae heard om appellee's teotimeny alone and a 
etipulstion as to the rendition ef such judgment, the lecusnee of 
am execution thereon within mo yenr, ec thot if cortain wlinesees 
were present they would’ tewtily that appeliemt dic net imow of sony 
interest of appalise after the recerding of the warranty dead. 

| Appellee testified thot he ereeted a "For “ele” sign, 
about 2 fect by 16 inches vida, between the twe leote near their 
front im 1823, whieh etoted that he wae the ewnes and gave hie 
address amd tele ghee number; that 2t waa there beth baferc sand 
after the dete of exude Judgment; that when, sbeut two months before 
the trdal (Yebruary 25, 1907) after em interval of cbuut siz months 
absence from the property, be foume the weigh hud been remeved he 
weplacec 1t vith enother differing from the fairest only in Ghat it 
id nat have the werds “Yor Gale", whieh sill) temeaima therey 
that vhile he knew the irat sign wae on the property bealere axa 
after Hurch 26, 1926, he coulé not gay we te that particular dey 
from personal kmovledge teesuse ne «an mot there. 

There was ne atiemp. te revube such testimeny or bo phew 
that the firet sign ese net there on the date of tha cendisien of 
the judgment or afterwarde. 


The deeree found thet appelise wee st all times prior te 
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and eines Februcry 9, 1925, in the sole and exclusive posseoeion 
of said lots, that appellant did mot know of the record title in 
Cehoon prior to the entry of suid judgsent, or extend eredit te 
Cohoon upom his apparent title to the premises, and that Vohoon 
obtained oxid warranty deed from appellee upon falee and fraudulent 
| gepresentations as to his financial ability, and failed and re- 
fused to carry out e2id contract aftor repented demandes upon him to 
carry out the game. 

‘nether or not the payment of taxes would put one on in- 
quiry we need not comsidvr as 1% cam hardly be questioned that the 
“For Sale”* sign, steunding comapicuously on the property beth before 
and after the cate of she judgment and #0, in the absence of counter- 
proof, presumably on the date of the judgment, constituted con- 
structive motice thet put the judgment erediter on inquiry se te 
the nature of appellee's claim of ownerehip, definitely asserted 
as it was on the sign itself, with full directions for acguiring 
full knowledge of such claim. The foundstion of « oudlcins also 
gave notice thxut setual possession had been taken of the property. 
Surely such visible evidence ef posseasion and claim ef ewnership 
wae sufficient te put any gubeecquemt claimant, whether by purchase 
or iien, om his guard and called for inquiry, which, if pursued | 
umder the directions on the sign itself, woulé have led to complete 
knowledge of appellee's equitable ¢Ginim. “One having notice of 
such facte as vould put a prudent man on incuiry is chargeable with 
the knowledge of other facta which he might have discovered on 
éiligent inquiry." (German-smerican Bunk v. Kurtin, 277 Ille 629, 
648; Blgke v. Blake, 260 Ill. 70-) If the wign on the property 
did net slone indicate appellee's possession it must be so cecmed 


when taken with visible ¢videnee of improvements started on the 
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property. It has been hele that a "Vor Sale” eign on a funeed 
Lot, giving the ousiness addreme of the claimant's uttorney, was 
sufficient provf of powsoesxion and ownerehip by one secking to 
remove a cloud on hig title, (Glog vw» Dnyig, S16 111. 532.) 
Tae facts im the cave o% bar corininiy have equal force. 

it is umquestiomed Sh«t uncer our etetutees and numerous 
dacisions of the Supreme Court a judgment ereciter utemds on the 
same Looting oe a subsequent gurchweer,. Tui the faetea Im the cane 
at Bay are guch se would put either en inguiry.e Awe said in the 
Mgziim canes cupra, ond “illiams v-» Brown, 14 "Li. 205, a purchaser 
is bound to inguire of the person im ponsession by whet tonure he 
holds posecssion ani what interest be claims im the premises. It 
cam net be sald, aa olaimed by appellant, that under sueh an open, 
visible notice of poswessory richt appellee wae not in such 
seneesoion BE gave appellant knowledge thereat, or that regardless 
of gueh knowledge and appeliee's eyuitavle claim, appeliant's 
lien ia wisevseileble becouse che fex eteod ef rucerd in CVehoon. 
sueh continuctis posession ey appelies wae inconsistent with the 
title of recerd and eos eufficient in charsctear to give sonatructive 
notico te all ths werld of the richts of the perty in posnescion. 
(Atwood ve 2. He. & Sts Fe Rye Coes BLS TLL. 58, 62.) 





Ror 20 we think appellee ia cetooped from seeerting his 
claim by the dolivery of the deer to Cohegom. Trae, aa stated in 
27 Ruling Case Law, 481, the suthorities are mot all in occord ae 
te the effect of continued poscession by a grantor as notice of 
vights inconsictent with his grunt. But as eteted im tee té6xt 
cited: "And hig absolute deed divuste the gromter of the right of 
possension ac well ac of ihe legnl title, and whem he fs found in 


possession after delivery of hie dead it is a fact inconsistent 
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with the lego? effect of the deed, and is sugcestive that he still 
retains some interest in the premises. ‘ander such circumstances, 
@ purchaser hes no right ‘to give controlling prominence toe the 
legal effect of the deed,’ in éisregard ef the other ‘noterious 
antagonintic feet’ that the grantor remains in possesaion just as 
if he had not conveyed.” 

The facts found im the dweree are not questioned, and 
the conclusions therefrom we think are justified. 

The deeree wili be afi izrmede 

ABP TERED » 


Gridley and Seanlan, Jie, concure 
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JAMS Be. MeCLARE, 
Appellant, 

A??hid PROM UIRGUI? COURT, 

Ve 


I. MANSBACK and . 
BERWARD VW. SHOW, Bailiff 
of the funicipal Court 
of Uhiexge, 


COOK COUNTY. 


te Rane Sect Mn Rent Rceiet tee! Nicer tent? al” 


Appellees. 


BMRe FREGIDING JUOFICN BakWus 
RBLIVERED THE OFINIGN OF THA COURT. 


This ig © bill to declare a judgment to be a cloud 
upon complainant's title ta the premises in question, ant te 
restrain enforcement of the judgment and to declare « axle 
under it veid, 

The bill ae amended woe dismiased for want of equity 
Upon a general and special demurrer. 6 appears therefrom that 
Benjamin and “lizabeth “aters, busbend and wife, seeupicd the 
premises as a homentead, and pending setilement of their merital 
aifficulties, conveyed the some to one Jack “hite om Jxnuiry 4, 
1926, by warranty deed, filed for recerd the following day, but 
thet im fact he wae to hold the title in truest until their marital 
difficulties were settled by ceerce in the wife's separate 
maintenance suit then pending} that he paié nothing fer the 
convayance and never took poasescion of the premineos that on 
Bay 13, 1926, «hile he ee held title a judgment by confeacion 
in faver of defendant I. Kaneback for. /941e€7 waa entered in the 
municipal court againet ssid Chite; that en June 80, 1926, wodd 
premises were ecld pursuant to execution issued on the judcgwent 


ané a levy on the premises; thet om July 2, 1926, ‘hite conveyed 


«iho 
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the premises by warranty deed to Senjamin and Bliaabeth “aters, 
whieh wae filed of record July 15, 19°63 that on Auguet 20, 1926, 
the judgment was reopened and permitted to stand an security only 
pencing a hearing on ite merite, “hich has net yet been hac; that 
on October 23, 1926, suid Senjomin and SLizabeth Vaters conveyed 
the premises by warranty deed to complainant KeClane, which hae 
been recorded, and that on June if, 1987, comploimant, te prevent 
the iswuance of a deed om the certifieste of aale issued to 
defendant Maneback, deposited with the bailiff of the municipal 
court the requizite eum fer the redemption of the property. 

In the inet analysis complainant's claim iw predicated 
wholly upen the fact that when the judgment lien attached Yhite 
held titie to the premises not in fee wimple, su uppeared frem 
the recorded inatrument, but in faci in trust for “aters nnd 
his wife as their interests might appesr sfter a ceeree of court 
in the separate maintenance suit. Un that theory the bill aexe 
that the jucgmeni be deolured not a lien against the premises, 
that the levy, sale and certificate thereof be set azide and 
declared mull and veld aw against complainant ce a cloud upon hie 
title, thet defendant Aansback be enjoined from reeviving such 
deposit from the bailiff, and the bailiff from paying the same to 
him, and for such other and further relief im the premises as 
equity way require. 

We foil te see wherein complainant ia entitled te any 
equiteble relief againet defendants. There is no privity vhatever 
between him and Shan exeapt as tO the deposit ef the redemption 
money» He took title to the premiges az shown of reserd Setober 
28, 1926, with actual or cenetruetive knowledge thereof. The 
chein of title se therein disclosed showed thet his grantors 
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had formerly invested tne fee im “hits, and that when *hite in 
turn conveyed the fee back to them the premises were encumbered 
with oid judgment. if anybedy waa wrenged by the judgment it 
wan faters er he emt his wife. They seem to have accepted ites 
validity, eo far as the pleadings civelose, fer they conrayed the 
premises to complainant, and compluinant accepted the title withe- 
out emy reference to the exisiing judgment. “hile “hite in the 
meantime had the case reopened to put in a defense, presumably 

in the interest of Yaters, complainant nevertheless took the 
title unconditionally with conatructive, if net sctual, knowledge 
that the judgment stili stood as security, and that he bought a 
law suit. But he had mo ground for tcompiaining of the ontry 

of said judgment. 

Hor is there acy charge of collusion or fraud in the 
entry of the judgment. I beosme © lien on the prumises by 
statute and its yelidity was impliedly receagmised in the subse- 
quent conveyanees. There is meither fraud, agcident ner mictake 
pleaded that might kave influenesd complainant's seceptanee of the 
title as if aprenred of vecerd. If cny equitiea existed between 
Vatera and ‘hite whersvy the former might Bave had the judument 
vacated, not only have they not been pleaded bat we fail to gee 
on ¥hat ground cgomplainant, wader she olrcumetances, could aveil 
bimeelf of them. 

But he gets back his title by the redemption sc made 
free from any cloud. There is none, thersfore, se be romowed. 
The deposit, tee, was paid to the beilhiff without amy condition 
whatever, amd the certifieste recited thet 14 was paid for the 
benefit of the purchaser. In Yenhem vy. Selumits, 2if [ll. 185, 
198, where there wae a dapogit with the sheriff for redemption 


amd issuance ef a like certificate of purchsce, an order was 
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entered restraining the sheriff from yoying over the © edempticn 
money until the determination cf an appeal. The court axdd that 
euch order did not im any wamnex affect the question whether 
there was a redemption. Here, as there, the atatute with 
Fespert to redemption wau complied with, and 144 was the right 
of the purchaser at the sale to receive the redemption money. 

We think the bill was properly diembluced for want of 
equity and the deer¢e will be afvirmed. 

. APPIREE Se 


Gridley an¢ Scanlan, JJs, eoneure 
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LOUIS aie RaAg, 
Appellant. 
BME. PRENIDING JUETICS Barnes 
GRLIVERED THE OPINIO#N OF TRE COURT. 


This purperts to be sm action in tert. The statement 
Of clnim charges that dwfendemt iimmerman and one Sowen, as te 
whom the case wee later dismissed, embeszled and converted to 
their own ues $600. The facte alleged are that defendant 
represented one Sannie Themae who signed a contract with piain- 
tiffs to purchase a certain pleee of reol estate, and that, 
“according to the terms of the contract” (without alleging it 
as a facet) she deposited $560, which by the contrect was te be 
held by aeaid Bewen fer uses and purposes «et forth in the con- 
tract (a copy of which is attuched te the statement of claim); 
that subsequent te the siunime of the contract plaintiffs 
demanded of jimmerman and Bowen the ($60 earmest money “dapenited 
as set forth in the comtracts” that cCimsermen admitted having 
recolves the acme from Nannie Vhomace anc having delivered it te 
Bowen that Sowen denies having receive: it from Jimnerman, 
amd that both refusec to pay the seme on plsintiffs’ cemmrd 3 
wherefere they are chorged with embezzling and converting 1b te 
their own use, The affidavit ef plaintiffs’ claim sets ferth 
that the nature thereof ig fer money converted by defendants 
for their own use in the sum of $500. 


Zt 1a too obvious for comment shat she statement of 
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Claim dows not present a case of tort. It not only fails to 
wilege/Legal duty by defendant to piaintiff or the violation 
of any, but 1% does net even charge thot the aum was ever 
actually deposited. It merely sliegos that 1¢ ie so recited 
in the contract, and dows net sllege that defendant ever 
aetually had it, but simply the evidenciary facet that he admitted 
reeoiving it, and then alleges that he delivered it te Bowen, 
the broker, ae required ey the vontreact, and yet charges him with 
embenzalement beeauce the breker would mot give it wp on demand. 
Ho tortious conduct by (ismerman is statud either in the ultimate 
er the evidenclary faote pluaded, amd hence no judgment for tort 
could stand on auch « plosding. Had a motion in the mture eof 
a demurrer been mice it should heave been sustained. 

befendant, howaver, filed an affidavit of merits denying 
receiving the monty amd want te brisl before a jury, ami while not 
even the evidence showed that be had ever received the money or 
that it had been depocited on the contract or that defenivmt had 
converted any sum to hin orn sc, vos we need not comaider Ite 
insufficiency to sustain the verdict, for no judgaent in tert 
coulé stand on such a statement of claim. Accordingly the judg- 
ment must be reversed av a mottier of lew, (Giliman v. Chicago | 
Eyes Se-, 266 lll» 3054) lawson ve dilisma, 211 Ilis Apps. 248% 
MeCarthy v. Horgan, 209 id» 2445 Plew vs bs Me Bourd, 107 id. 
408.) 





REVERSED. 


Gridley and Seanlan, JJ, coneurs 
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WR. PRESTR Ie JUSTICE BARBuS 
DELIVERED YES OFEINTIOR UF PAS COUNT. 


This is an apveal frem a judgment in faver of ccfendant 
in ean action to recever res] estate comsiasions, tried vy the 
court without a jury. The statement of claim im te the effeot 
that defendant agreed and promised to gay pisimtiff the eum of 
$2000 upon the cloaing of « deal and the consummation of a 
comtract fer exchange of preperties, thes the deal wea consummated 
Dy an exchange of ceeds, and thes defendent has not complied 
with the promise. 

The sffidavyit of merits denlee thot any emount is due 
from defendant, and nets wp that sleintiff and defendant were 
at the time interested in amother real catate traneection in- 
volving certain property on South Park avenue, Chicago, fer which 
plaintiff woe te find a buyer on certain terms, requiring 57,500 
to be paid in cosh, to be divided between them, and thet it wea 
agreed thet plaintiff was» to receive euch cominsion ss he might 
be entitled to under the contract in guevtion only im cnee he 
procured a buyer for anié South Perk avenue property, and that 
he cid not procure a aale of the South Jark avenue propesty and 
never becams entitled to the cormsisaesion. 

We Rave carefully reviewed the ovicemee heard on the 


issues so formed anc cammot say that the court's finding wee 
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manifestly againet ite weight. Fexching thot conclusion it 

would subserve ne useful purpese to deteil the evicense. ‘hile 
the reapective vwereions of the partiee an toa the eral under- 
etanding are in irreconcliable canflict, there wae evidence of 
disinterested witnesses tending to corroborate cefandant'’s, 

We think it fairly inferabie from the emiire testimony that 
while the amount of the comuission was agreed upen it wie te be 
paid out of cxush preeseds from, and only in conse of, a sale of 
the South Park svenue property te be affacted by plaintiff 
according to terms sgreed upon between them. Plaintiff never 
effected such anle and never brought thie euit until other 
differences and litigation arose between the parties. His right 
to a commission was contingent on his effecting the ssle of the 
Seuth Fark avenue property, and this orrancsement seeme to have been 
made becnuce defendunit wag mot to get ony ciek undex the terns of 
the contract for exchange, om which plaintiff?’ elaime sommieciona. 
There being cireumetanees and correbor tive testimony tending tea 
eetablish defendant's, rather them plaintiff's, yvoraien of the 
arrangement between them we think the finding was in « ceerdanee 
with the preponderance of the evidenes, 

Besides, 1% appesre from the reeerd that certain 
interrogatories snd answers therete were filed by appellant 
purausmt to scetion 32 of the Hunicipal Court <¢t and were 
admitted in evidence ami sansidercd by the court in orriving at 
its decision. They net having been preserved in a bili of ex- 
ceptions, the legsl presumption is they woule euppert the 
finding ami judgmente 

The contention that the cours admitted improper 


evicence presente mo ground fer reverenl, when se here the 
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record shows there wae competent textinony to eustain the finding 

of the court. (Laldmer vw. Keridom Britannia Ce+, 183 Ill. 508.) 
Appellant asks us to review slieged errere in rulings on 

the propositions of low submitted, bus the ebotregt docs net indicate 


in samy way what they were, “It is thoroughly settled that everything 


upon which error is assigned must appesr im the abstract.” (Lanyon v. 
Michigan Buggy Co., #4 Ill. Apps 243, 247) Propositions of law 


serve the same purpone as instructions of similer impert would eerve 
head the ense been tried by a jury (Villiage of Park Ridge v- Jiebinson, 
193 Ill» 871, 579), and it is a asttiled rwle thet agsigmments ef 
errer upon rulings om inatructions will mot be reviewed umiess the 
inatructiona are incorporcted in the abutracte (People ve -eils 
243 Ill. 208, 214.) 

Zor, the csse being tried without « jury, 4i¢ plaintiff's 


motion for a new trial serve any purpese shetewer im preserving 
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questions for review. (Climax Tag Co» ve 
179, 182.) 
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Hot being able to any thst the findime and jucgment are 
minifestiy against the weight of ihe avidenge, uncer the well 
established practice of thie ccurt,the judgment will be affirmed. 

APPIAMCS. 


Gridley and Scanlan, IJ., cone rte 
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CHARIES @e PUPARS, for the use of 

PRBNIG Je EGAN, Bailiff, Obese 
Appeliant » APPZAL PROM CLACUIT 

Vo 


LOGAN S.UARN TRUST & GAVINGS BARK, 
a corporation, ¢% ales 
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MR, PENG EOING LUTION BARBERS 
PELIVSEED TRE OPINION OF THE COUNT. 

This appeal bringy up for consideration the sufficiency of 
@ general decurrer to esch of defemdant': epecdal pleas, the iden- 
tiesl question decided on a former appeal by the defendant bank, in 
this same cau¢, im «hich ve filed an opinion Uctober 6, 1925, re- 
verging a judgment entered for plaintiff eon the court's oustaining 
such general demurrera. (ieee Case Hoo 29788, BSA Llls Apps E88, 
opinion wipublished.) 

On the enue being remanded and reimetated asic domurrers 
in accordance with the mondate were overruled, whereupen plaintiff 
eteod by the same, and judgment for one comt dasmges can entered 
for defendant. ‘tnd now pisimtiff eppenls, thus presenting the same 
Guestion agein. - 

fe we are tbeund by our former dauieion and therefore eamot 
again consider the case on the same pointe cecided, it is unnecessary 
te state the arguments fer reversal or the grounds of our former 
éecigion. it 4s sufficient to refer to the opinion and say thet the 
points rained on this appeal are such ae vere or could have been 
presented om the former appeal, ami, thercford, nothing rumaime se 
be done but to af'firm the judgment entered in secordance with our 


formor opinion. 
APPIREID 


Gridley and Sosnlan, JJe, concur. 
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W. K. BAYPIELD, ) 
Appellee, } AS RAL PROM WUMICIPAL 
vs COURT OF CHICAGO. 
W. Ee DEFEWBACHER, } 
Appellant» i 


MR. PXESIORES JUCTION Banwes 
GALIVERSL PAR OPINION OF THE GOUT. 


In thie section defendsnt moved to disamisa plaintiff's 
atatement of cloim as not atating a eause of action. The 
motion was denied. He then filed hie offidcavit of merits, 
which was stricken on plaintiff's motion in the nature of a 
demurrer. Lefendant having elected te atend by his pleading, 
judgment was entered against him «s by default fer 55,000, 
from which he appealse 

Plaintiff apparently at.cmpted to ubate s cause of 
ae¢tion for money had and reecived. 4s se view his plasding 
it dees not atate ouch a cause of setion at common lew or one 
under the rules of the Municipal Court. 

It begins by stating that the claim is for moncy had 
and received, without setetine tt won fow plaintiff's use, or 
the necesaary elements of such a csuse ef action or ultimate 
feets thet give rice is ite The claim is manifestly predicated 
upon what is pleased ag an evidenoiary fact instexne of an 
ultimate fect, namely, an lieged inntrument in writing. 

The ultimate facta pleaded on which the claim reste 
are to the effect that on November 15, 1924, dufendsaat preposed 
to a@1l to plaintiff expital stock of a certain corporstiong 
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and that the esse ghoulé cither be tried upom the iseues the 
partines tried te raise er on reformed pleadingw properly 
aresenting them. Ne one would undertake to eay that plaine 
tiff's pleading would stand on dumurrer under comsdn law 
practice, and whether under the liberal form of pleadings 
in the municipal court it may stand, 1% accords more with 
justice and the equitable form ef section ef money had and 
reecived thet the issues be so formed as to present cither 

s @leor cnestien of low or piain isvueble questions of fact. 

REVERSED AMD RUMAMBED. | 


Gridley and “danlan, Jfe, concure 
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pleading in effect thet the ease wee paid in coneiderntien of 
an option civen plaintiff te buy the steoek, and thet the $5,000 
wan te be applied on the purehoce omiy in the event of a 
eongumation ef the purchase. 

7 If there be defects in defendant's pleading they are 
such as follewed on eompuleion te plead te a defective state-~ 
ment of cleim in ¢omplisnee with the rules of esid court. 
Possibly Kad a trial been had on the isewes formed by the 
affieavit of merite, the findimg er verdict, (ae it may have 
been) would have cured ite defvcte. But thut question fs net 
before tgs ile 

Yor, in the shape ofZplesdinga, are we eslled on to 
Gonstrue the slieged ‘netrument or to gay whether it is so | 
ambiguous that om a hesring extrimeic facta sight not be 
acmioalble to show the setusl intention of the partienre 

Imeasouch ae defendant hae raised certain issues by his 
plevéing proper for determination if the atatement of claim is 
to atand, ee merely decide that such statement is net in such 
form as precluded éefendamt from pleading a« ome of eaid issues 
that the money ves paid ag consideration for an option to pure 
chase said sateck ami wan to be applied on the purehnse price 
omly in cues the option was accepted. in the form in whieh 
plaintiff has pleaded his cause of actien we think thet ieeue 
wae properly taken. 

“laimtiff's entire claim rests upon hiv construction 
of seic agrecment without properly presenting the eame for 
construction, and the defense avicently is one based upon a 
different conetruction or different state of facta. In other 


worés, we think it wos errer to enter judgment as by default 
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that ne paid defendant on secount ef the purchase price $5,000% 
that on Lscember 7, 1924, plaintiff elected not to accept e2i6 
proposal and has meade demand for the return ef the money and 
the defandent hes refused to pay the enme. A preposnl may in 
fact be an option. It depends on the ultimate facte plesded. 
Here they are insufficient to determine. The instrument is net 
éeclared upon but is merely referred to as evidencing the terms 
of the proposal and the acknowledgment of the reesipt of the 






moneys Hut neither such recital nor the ultimate facts pleaded 
are such as bring the inetrument before the court fer constructions) 
Plaintiff's argument, however, i6 bezed upon his cone 
struction of the imetrument. But im the ebeemee of direet avere 
mente of ultimate facta thet involve ite construction the plead 
ing in legal offeet i the come ss if no reference had been made 
to it. Sliminating the evidentiary tacte from oansideretion, 
on which issue need net be taken (Matthiessen v. Suniley, 307 Thi. | 
36}, the pleccing Cees net eet forth sufficient facts te support 
R Cause Of sotion for money had and racedved by the defendant fer 
the use of the plaintiff. am section for money had and received 
lies only for money which, SX @gue ¢6 bono, the defendant ought 
te refund. But in the sbeence of an allegeSion that the money 
wae had and received for the use ef the plaintiff, or of an 
express promine to return it, or of a state of facts fram which 
the law implies such « promise, the ultimate facts plended do net 
vring the euse within the scepe of such an action. 
But if it could be anid upon the most liberal conatrueti ni 


of the pleading that a prima {ocle case was atated, then certainly 


defondant had a right to toke iesue, as he did, in eenying that 


he paid the money "on aceount of the purchase price,” and in 
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LOUIS KASTER, 


) 
Appellee, j APTHAL PROM MUNICIPAL 
ve COURT OF CHICAGO. 
} 
SAM ZUCKERMAN, } 
Appellant. d 


MR. PRASLINIEG JUSTICH Bakes 
DELIVERAI: THE OFINION OF THE COURT. 


Plaimtiff slleged in bie statement of claim that d«fendant 
agreed to pay him a comeission of 7} por cent om the sale price of 
all goods he sold, amounting to $55,000 during the period of his 
employment, and that deducting payments on secount there was etali 
due and owing to him 71,887. 

Defendant denied an ogreoment to pay a cemmiseien of 74 
per cent, er thet plaintiff secured orders totaling 658,000, or that 
he was entitled to the sum claimed, and slleged thot he had been 
paid in full pursuant to a verbal agreement betweon them fer a 
commission of & per cent on the amount of net soles of geodH sold, 
delivered and pald for, lese 9 per cent trace discounts and de~ 
auctions for bad debte, and that plaintiff was overdrewn to the 
amount of $203.29, for which defendumt made claim. On these issuez 
the enee wos tried by the court without a Jury, renulting im a 
finding and judgment for gleaimtiff in the sum of $1,008 22. This 
appeal followed. 

The first question before the egurt waa, what was the 
agreement? Om this the perties differed in their testimony, each 
contending that it wae as he had piended. Plaintiff's testimony, 
however, hed corroboration by another wiinees who testified that 


while plaintiff was 30 employed he, too, went to 4uckerman for 
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employment a¢ saleoman, and in duscuseing the terme duckermen 
said he would psy him a commiseion of Y+ per cent on gross sales, 
the same 28 he was paying plaintiff. There was no correborstion 
of defendant. 

Plaintiff's proof ef the amount of onles wos from a 
statement thereof furnished te him by defendant, en request 
therefor, and defendant practically admitted the statement 
referred to was ahven to plaintiff om his reguest to know how 
much buginess he did and how auch defendant owed him, and cefend- 
ant's bookkeeper testified Shet the atatement wae dsawn up from 
defendant's le¢ger kept by Kim im which the monthly postings ent 
totals were made. 

in defense defendant offersd in cvidemee » sales cumaary 
eovering the period ef cmployment, claimed to have beon made by 
eaid bookkeeper from the eslee involcen that were kept bound up ia 
booka from which he made trenefern to the gemerol lecger. The 
court sustaimed objection te ite imtroduction. There wee ne showing 
that the original booke and invoices could not be produeed or that 
they were too voluminous to be vreught inte court. in the sbseence 
ot other preof the court teok au a bagie for the asles the statesunt 
as furnished by defendant to plainsitf bat allowed deductions for 
returned goods in avcerdance with defondant's claim, leaving oo o 
balanee due the amount of the judguent. : 

Os such evicenee eppeliant’s centention thet the findings 
wae against ite weight cannot be recoonably maintained. 

Ser is the poins well taken thet the court erred in ex- 
eluding the weemeny stetement by the bookkecper offers: by cefendi- 
amt in the absence of producing the original veoks or sales slips, 


or a showing oh t they coulé not conveniently be produved. (“elsh 
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ve Shumway, 232 [1l. S43 People vs Jawhiil, 299 Ills 393, 4033 
Hoghgehild v. Goddard Fool Co+, 238 Ill» Appe 56, 60.) 


There was ne room in thie case for evidence of a 
genersl uasge or custom. Soth parties claimed an express 
agreement, and as each offered evicenes ta support it, the 
court was left to determine from the ment eredible evidence 
what 4¢ wae. “e cannot sey ity finding was manifestly againet 
the weight of the evidence, anc no good grounds Tor a reversal 
ef the jodguent being presented, it will be suminaimed. 

ARP TERE De 


Gridley ané Seanlan, JJ+, concur. 
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Le Be WEYBURE, 
Appellee, 

We ABPRAL FRQGH 

ROME GEOKENG' HEALTY Ge, 

@ Corpse, HOLLYVOOD LAND 

& WATER CQe, & CORP>, 

and HOLINVOOU KRALTY COe, 

®% COPPes 


BUNICIPAL COURT 
OF CHIGGG. 


ei cic Re Hs Fi eee PT tts Cie Mt Ne 


Appellants. * 


MR. *MESIDING JUSTICES BARES 
DRLIVARLD THS OPINION OF THE CUURT,. 


Plaintiff brought tis suit exsinet the three 
corporations named as defendants claiming a five per cent 
dommiecsion on an alleged ale of real cetate for and on 
their behalf amounting to $11,000 and their agreement to 


pay the same. 
An affidayit of claim was filed im behalf of exch 


defendant denying any such indebtedness. The affidavita of 
two of them denied making amy such agreement, or that plaintiff 
wae ever employed by them or rendered any services for them. 
The affidavit of the third defendant, Boliyweod Realty Cow, 
admitted plaintiff undertook to sell real estate for ib wader 
an employment,that no comuiesions would be sarned unlesa upon 
an initial payment, and clleged thet none wes made om the sale 
in question; and further, thet a commission depended om further 
payments on said alleged sale. 

On a hearing without a jury there wars a finding and a 
joint judgment against the defendonte for (S5¢ from which thin 
appeal is taken. 

Plaintiff was hie only witness. 
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Ag @videnee of the alleged sale to one Janet Osbaldeson 
he introduced a “deposit receipt” om a printed form, dated at 
Plorida, 12-27-1025. Said reecipt acknowledged the receipt from 
her of $2,756 “as part payment om account* of the purchase of a 
certain lot in Hellywood, Ylorida, the full purehase price te be 
@12,000, the balanee to ve evidenced by four netes ef squal smount 
Gue respectively in G, 12, 15 and “4 monte, all secured by 
mortgage on the premieres. It then read as followu: 

“The above ie subjcet to acceptance of the Home 

Office by the General “anager of the Official Resale 
Department of she Heliyweed itand & Vater Company and 
the Home ‘eckerg' ‘selty Compony, agente ef the selier. 
Offieial Resale Department of the 
Hollyweod Land & ater Company and the 
Home eckers Zenity “ompanye 
By is Bs SO@yourn. 
As agent for the selier, we hereby eccept the 
aborvet 
Offielal Reorle Department ef the 
Seliyweed Land & Vater Company and the 
idmeeeo ke re ee ORL LLS « 
Be Be nye 

The terme and seaktiionn hemvet are hereby approved 

ganet Obaldenton, 

Purchaser.” 

Plaintiff then testifies to the delivery of the cheek to 
him, and by him to esid Fay, and oy the latter to ome chitson, 
manager of ewaid “Resale Department"; shes he wre leter teld by 
Thitsen that he gave the cheek boek. 

He further testified that he eas seleemon fer “the 
company,” without stating whai company, emd that he was to receive 
five per cent commission on 911 contrects “consumeated"; thet when 
the full cash considersiion in a particuler deal ese peic, that 
is, "the initial peyment and the setslement of the balance by 
mortgages,” hia commiesion beoma due and paysble. There wea no 
preof, hovewer, thet any note or mertgnge was exceutec. He slae 


teetified thet he ¢id mot know whether the purchaser wes at the 
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time resdy, able and willing to purchase the lots. All he knew 
Was she tendered the check. 

Aecording to his own tentimony there wag ineufy ielent 
proof that he wa» entitled te a commiesion. The action, too, 
ie ome ex contractu. There was no atiempt to show any Liability 
whatever on the port of the Hollywood Xealty Company. A joint 
judgment, therevore, could not stand even if the claim hac been 
eetablished against the other twe defondantsa. in such an action 
the judgment must be sgaimet ali er none. thie is fundamental. 
If there is mo vasie for a jucgeent against ome of the defendants 
4t camnet stand against the oiner two without a digmismal as to 
that ones 

It appenre thet there was a stipulation between the 
parties thet the depowltions of certain witneeses should be taken 
in Florids on » certain date upon orn] interrogateries, and that 
they should be read upon the trial of the enuse with the eoume 
effect, subject to the anme objections, ar if taken in pursuance 
of a dedimus. The depesitions of the witnesses named were taken 
ab atipulated ana offered in: eviccnee sy defendsnteelipon a general 
objection they were rejected by the court. The ground of the 
ruling is not apparent. 

Appellee urges that they were not competent heornac they 
tended to show a vorintion of the written contract uy evidenced 
by waded deposit racuipt. The depositions were to the effect that 
the delivery of ths deposit receipt was not intended te take effeet 
unlese the purchaser wes released from another csontrict of purchase 
from a third party, and that he refusing to release her the 
deposit check wou returmed.s That evidence was competent. 


(Bell v. MeDonald, 308 I1l. 329, 836.) They were also 
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admissible to show that plaintiff had ne contract whatever with 
the defendamte but that his contreuvt wes with » eertain partner- 
ship composed of certain namoc individuals earrded on umdcr the 
name by whieh the depesit receipt wee signed. They were 
cenpotent to evteblish the defense thet plaintiff's contract 
Was not with defendants, and sine thet the purechsne depend od 

on a future vontingemey thet never occurred. 

But imaemuch ox by plaintiff's own tr stimeny he was 
to coneuminte an arrongement to pay the belanee of the purchace 
price by heaving notes ané « mortgage to secure the same @xeouted 
by the purcheser before he sould be entitled toe a commission and 
there wae mo ¢vicence or pretense that thet was dene, and es 
there was no ¢evidenee tanding io show wa joimt liability, the 


judgment must be reversed» 
REVERSES, 


Gridley and Scanlan, JJ+, concurs 
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TORT, Co CANLGON, 


) 
Appellant, ; 
AOPRAL PROM MUNICIPAL 
Ve 
} COUNT OF CHITCAgo,. 
SHANK G. KATHJE et ale, } 
Appellees. ) 


WAe PRECIDING JUSTICN DASHES 
DELIVERED THE GOTRIOR oF THE COURT. 


At the close ef the evidenee im thie ease, heard by 
the court without o jury, the court remorked - apparently 
without xaiting for argument on the merits of the case < 
“after a consideration of all the ovidenee heard I am not 
able to say that the evidenee preyonderstes in favor of 
plaintiff.* Thereupon plaintiff meved for a momauit. «fter 
geme discussion as te whether the motion was presented in time 
the court contimued the motion te a later dute, sasyine, “I will 
enter a finding for the ¢efendant,” whieh wae then done. 

The quection thus presented igs, did the court state 
ite finding befere the motion, ae is recuired to be done by 
seetion 30 of the Mumicisal Court set te deprive pinintiff of 
the benefit of his metion. © think 4¢ siesr that it did not. 
Hot until the court made the leat quoted remark did it definitely 
state a finding. Phe prior remark, after which the motion was 
tade, merely indicetcd its state of mind. It is suid in Ruling 
Cage Law, Vol» %» pe 195, gees 6, that a “mere intimation by 
the court as to what ite judgment will be hes been held mot such 
an amouncement of a finding ae will preclude a plaimiiff’s right 


to take a dismissal." This statement of the lew ia in harmony 
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with the decisions of thie court on the subject. (Deube v. 
Kuppenheimer, 195 lll» Aop+ 993% Kilroy ws dJaatrite Migs Gon, 
209 id. 4993 Am. Uhippime Co. v. Henderson, 216 id. L7Gs No. 
De Re Re ve Seute Heater Dispateh Coo, 220 id. 424.) WPlain- 
tiff having made his motion bofors the court made a definite 
finding the motion should hove been sllewed. 

Aeverdingly the jucument must be reversed andi the 
enuse remanded with directions to allow the motion and dismias 
the suit. 

| REVENGED AWS RESAKDRD WITH DINECT IONS, 


Gridley and »canlan, JJ+, concurs 
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46 - 31980 
CHARLES He PARRIGO, } 
Appeliee, } APPRAL PROB CIRCUIT COURT, 
é , 
ve i} COCK COUNTY. 
j 
CH\SLES A» CORY, ) 
Appellant. ) 


BR. JUSTICE GRISLAY BRLIVERE!: THE OPINIGH OF THE COUNT. 


On Hevember 20, 1925, plaimtiff eaused a judgment by 
eonfeszion for $2301.59 (of which $155 was fer attorney's fees) 
te be entered ageinst the dcfenciaent, Charles A. Coey, upon a 
mote for $2600, dated Chicsgo, December 31, 1920. The note is 
signed by the Templar Hoter -o., by Coey, ites president, and by 
Seey individuslly. It reads thst “on cemend after cate, for 
value received, I, w@, or either of us, promise t6 pay to the 
erder of C. H. Yerrige twenty-six humdrec cellara, st 1640 5. 
Hichigan sve., chicago, * * with interest after cate at 13%, 
and after miturity at 7%." Above the signatures is the cleuse: 
"ind to secure the peyment of eaid amownt, 1, we, or cither of us 
hereby sutherize any atiorney of eny court of recerd Le appear 
for me or us, in such court, in term timé or vaection, st any 6 ime 
hereafter, and confess jucgment vitheut process in faver ef the 
holder of this note, for euch amount ac may appear to be unpaid 
thereon, together with costs ani ressenable atterney’s fees, and 
to wsive and release all errore,” ete., “hereby retifying,* ete- 
Gn the back of the mote ie written the fellewing: ““sugs 15, i921. 
Credit the within acte with [899.31, due from Unitec “tates 
Mortgage So. to the Templar Hoter ‘e." {Sigmed}) “*C. H. verrigo," 
and also “Yemplar Motor Soe, by Ce A+ Seey, Brea” Im plain iff's 
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éeclaration, in the usual ferm, it is alleged thet en the smount 
of the note, plus 72 interest, “defesdent is entitled to a eredit 
ef $1013.21." 

Sn lecomber 7, 1926, within the came term of court, Coey 
appenreé anc movec thet tie jucgment be openec amd he be siven 
leave to pleac, ete-, supporting the motion by hie «ffidawit,. <fter 
& hearing the esurt ordered that thes judgment be opened, ete., and 
thereafter Coey fileé a plea of the genersi issue, sud ales four 
epecial pleas, entitled (1) «amt of eonsiderstion, (2) in ber, (5) 
leek ef jurisdiction, amc (4) payment. Slainiiff's desmurrera to 
the special pless were suctained, anc in spril, 1927, there was a 
trinl before a jury om the issues mace by plaintiff's decheration 
anc Ceey*s plea ef the geners] issue. The jury returmed « verdict 
for 21808.93 in plaintiff's faver, and on <pril 23, 1927, judcment 
was entered thereom agains: -sey, ami he appuslad, 

Om the trial the mote was acmitted im evidence, Claintiff 
testified that ebeout the day of ite cate Cosy welicited o igan fren 
him, amd he delivereé hie check fer 22605, payable to “sey'sa order 
(thich cheek subsequently ene enshed) and at the same time Cosy 
Geliverec to kim the note, vritiem ous by Cosy, ant signed by the 
Templar Heter Coe, and Cocy, indivicucslly, ae shorn} thet plain- 
tiff atjected to the “18 per cent imterest” before aaturity, seying 
thst it wae net iegel, an thereupen i$ verbally was sgrecc thet 
imtereet shoulé rump at che rete of 7 per cemt from ¢atey thet he 
ie noe only eleining interest at thet rateg Shet im  wsust, 1%éi, 
he demanded ef Coey the puyment ef the nete end seurueé interest: 
thst Coey asi¢ he Hed no money Bat thet Be Red « “Cue bili* ef the 
United otates Kertgage Co., owing to the Templar Meter -c- far 
$899.31, which coulé ensily be coliected; the: thereupen the 
Moter Co., by Cecy, assigmec the duc bill to nim and he (plaintiff) 
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signed said erecit endorsement on ihe note and Coey elened under- 
meath “Templar Hoter Co., by CC. As Coax, Preso"g and thet he 
(plaintiff) newer reesived any money or anything of value fram the 
United States Bortgage Soe, by reasom of the saesignment of the 
due bill. 

The cefendant wae the only witnese im hic bensif. CGertein 
memorange end sritinge sere intrecucec by aim. He admitted receiving 
the £2600 and sicning ie note. Ee textificé thet the money wae used 
solely in the autaomebile Gusiness of the Meter Ce., of which he was 
president; trat he Was Well asqguxnintec with plaintiff, whe at one 
time had been an capleyee ef the Hoter “o-; thet in -aguet, 1921, 
when enid erecit endorsement was pslsced upen the nete, plaintiff 
agreed to secept the due Dill ss = purt payment to the extent of 
890.515 that in the year 1925 the Ester Co. became inselvent and 
ome Jacob Goeléman wae appointed receiver ef sll its ssgsets amd teok 
possession; that ineluged im these -suetez were certain automobile 
parts, of the claimed value of cbout 54,500; that, altheuch Be paid 
mething therefor to the receiver, tbe latter silewed nim to take them 
aeay3, and that abcut July, 192c, he delivered certain of them, of the 
claimed value of sbeut £3,000, to pleimtiff, who agreed te acvept them 
in full payment of the balance dus upenm the note and to eenee) and 
return the net¢, and ehe tosk possession of anid parts bet did not 
return the note. 

Im rebuttal, plaimiiff testified that seme time during 
1923 defendant asked permission io atere in plaintiff’s akhed or 
Basement certain autemebile porte, game of xhich were eld and 
YUsty, and the esme were ao aetoreds; thst subsequently defendé<nl 
suggested that plaintifs try and sell some of the parte ani 
Plaintiff agreed te €s so amé did theresfter sell come of them 
fer éefendenty thei the title te anc ownership ef them “as 


always in defendant; tha: methine ever wae said ss to plo intift? 
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accepting any ef them in full settlement of the indebtedness 
evidenceé by the note and plaintiff nmever agreed se te dey that 
efter seme of them, stored with plaintiff, hud either been sole 
vy plaintiff fer defeniqus's account or hed becn taken oway by 
éefeudsnt, plaintiff notified defencant te remeve from his premises 
all remaining goarta as plaintiff meeied the space; thet defendent 
gid mot remove themj and that, theresfter, pliaimtiff stered then 
with ea storage company in cefendant's nase. it is probable thet 
a pert of the credit ef ClUl5.2i, mentioned in plaintiff's 
declaration, reletee te certain aatemobile sorte which sleintiff 
eeld for cefendant’s seceunt. 

It further appesred from sleintiff'seyvidence in rebuttal 
that about ome month before the jut quent eee sanfesved pleintisf 
placed his cisim sgaimst defendant im the handa of = firm of 
attorneys fer eolicction. <n OSstober 23, 1926, defeniant erete 
eeid firm ac follows: *if Gr. Perrigze e111 send me a List of 
eredits fer payments meade om thie acte, i “i1i send Him the Srlance 
@wue hime* This letter of defendant ia whaliy at werlanee with Kis 
¢laim and testimony upon the trial ts the effect thet xnen, in 1922 
OF 1925, ne delivered ssid autemobilie ports to plainciff, Lt was 
egresd that plaintiff would sccept seme im full eet lement enc dis~ 
charge of the balence due upem the nate, ane the ietier stromely 
eorroborctes plainiiff's texiimeny thet me such «greement ever 
Bae midée 

Among the grounds for reversal, urged by cefendent*s 
eounsel, are, shat the verdict ie centrary te the jaw and the 
evidence, end th-t, a6 least, it is @¢xeeacive. “@ esmmot agrete 
Counsel ergues tnst the eredit ef €89).31 om the back of the note, 
aS Well as the ercdit of [1013.41, memiiened in plaintiff's 


@eclaration, “were ignored by the jury.* That they were allowed 


ey. i, 


aid 105 0% 05 aensies on <tismbelg, bes enn: oe ss she eie 
nies aued tafiie sed ,likveleig ddiw -eveds. eas. Ke tone ts 








dais iarbeite: dsti2 teseie a@2 - Seesen itatete: cnleeaieiiic's 





api? Syiede LideSielq .iedEovteds giad’ Sag qmees everer: ora 





fas jusei sh come bive el'Ditaiosg mask paxamaa suites a: oe p38 <a “S 
:Smbely ange tag aa Sgeag est, she oxetod aamers —_ pes: 
to ats) 2.20 atead ale ad Sanametad semkuge miele sid 26 he 

| debated 48585 eS. sedesed neh. sao itxehion x0t sysare 3 
tu iehi & om Suse Jife onteget ati TEM aewelis® ao att? Ste 3 


Séialad eid mit ace ite 1 ,ehex aide me oho wtasay vet a 

















eee ee a 
Se his 


e+ Veins 


ait dtin asnclasy gq vide ok sosbuetee Ye wesser alsT saat sub 5 


SSeS gh unis iad? Soaks oft-es caked ode eet tom In ‘Sen mhete 
abe Ji _VietSiaig 93. stteq ot tama sige werevitet: oe. eer ae 
“S40 28g iwi ese Ligh gh oes ageooe nites Viitnieig ‘teat beetge a 
UME fe tess, Bs one ater sie megs end senaled™ ‘was *. wee | 

; tires mawoty: Sere on tots ymemtsasd : Sear ater 





Bir i cased ae 





a*Hisbastsh ud aeyuw ,ceeterex vet ghmaeta wid piesa - 
ME Bite wok OMS OF Yxondmen ef dalndor°add Sad (oad (ieunegs 

«90'eBs Potngy B! sevkvavoxs a2-g2 etesel #2 dots baa + 0a a 
aSter ag? Ie Basd ei: we £6.776e te #heox aid tak? somgts toaaue? 





2D iabely oh bammisaoe ,L8-ei0L) Jo dkbers edt es Lore 


bowelia eremgets tax? “oqent eds te herent oteet (uekeaesreey 


n . cu A ; 
1 inp % ab eye A eh 


is reasonably certain. The items azeregate $1912.52. The face 
of the note ic $2600, anc the imterest thereon at 7 per cont from 
the date of the note te the trial im April, 1927, amounte ta about 
$1140, or $3740 fer the face of the note and interest. bedueting 
from said sum of $3740 the total af the tee credits sentioned, 
$1912.82, there rewains « aum slightly lareer then the verdict 
returned. 

Coumsel alse contemds thet the egurt erred in eustoining 
Plaintiff's deamurrers to dafendent's especial plene, Again ae 
easnot agree. im the piesa entitled *eant ef comsiderntion” 
Gefendant alleged that “wnile it in true that defemient sismed 
the note individumliy, he did ao im tha meture of « sworenter or 
gurety anc fot @a em original mnker .” fhe note on its face shored 
that he waz one of the origins] makers. Furthermere, ir the nlea 
as filed was technically o proper one, She uncontradicted evidences 
G@ieclescs thst the considersilem fer the note wes monsy lsaned ts 
defendent, to the amount ef £2650, whieh ¢efemfeant sctuslly received 
wefere he ccliversc the note, and defemiant eauld net have beer 
prejudiced by the court's ruling om ihe Gemurrer- im the 2nd amd 
Sra special pleas, entiilecé “im bar* end “leek of gurindictien,” 
it ie alieged that the ocurt wos vithout power, om a Joint note 
eignea by cefendsnt sud cies by the lempiar Meter Ce., to zonfess 
& judgment against defencant sisme. Sut, if will be meticed thet 
the mekere of the nete, in the jucgwent cleure, aubherize¢ any 
attorney of amy court of recerd te confeas « judeeent accinet 
etther er beth of tine aig ete. Uneer such euthorizstion tne smtry 
ef a juégsent by confession against defendant alone wae preper. 
{Little we yer, 35 Ills (gps 68, 873 Bmex ve insted “ayings 
Banke 57 ill. 330, 3353 Harris frust & cevings: Sank ¥. Noichbors, 
222 Ille Appe 201, 203.) Furthermore, the confeuaed Judement was 
epensé anc the esuse preeseded an if Originally comsenced by 
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simmons against defencunialons, amd, uscer the etatute, it wae 
met necosesry thet the Sotor Co. be jgined xe a cowdeTendant.s 
(Cahil1's Stat. 1927, Chaps 9G, “eee Gy po 17385.) The demurrer 
te the 4th epeoial plea, entitied “pnymeni,* was properly aus- 
tained. The payments claimec io have been mce could be shown 
under ¢efendani's piesa of the yenersi issue, am the wustaining 
of the demurrer to the special pice of poywment did met prejucice 
éefendant. (Bemes v. Sankera Life Inge Soe, 282 lile Hod, CAR; 
Mosher v. Rogers, 117 id. 446, 451+) 

Gouneel also comtemis thst She court erred im refusing 
te sive certein inetructions offered by cefeniant and in giving 
eertain inatructione offercd by gleintiiff. -¢ bave examined the 
refused and giver instructions ani ¢o net taluk thet che court 
comeitted any prejudiciel erxrexy in this regard. ithe jury were 
fully anc feirly imetructed. Sor do #¢ thick thoi the eourt 
erreé in ite rulinge om the acmiscion ané rejection ef certain 
effered evicenee, =2 elained. 

Finding mo rewersiBle trror im the seeoré the judgment 
of the cirevit ewust ix affirmed. 
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Barnes, *. Jo, at Seanlan, Jo, concur. 
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in a fourth elase aciion in centract te recever ©7050 
. &8 commiszions <5 a reel satiate broker there wae a verdict and 
judguent for that smount against defendant. The eain contention 
in thie sppeliste court ie thot the werdiet is menifestiy 
ageinet the xeight ef the evidwnee anc seatrary to the law. 

Te following facts im subatamee were diselased upen 
the trisli ‘leistiff <ne a licensed resi eatate breaker in 
Chisese. and kad been engaged in that ousineas for more then 10 
yeers, ané ene Sscuikss wae a licensed resl estete salesman in 
his employ. Defendant wes a Suiléer of Fiat buildings shiek 
after erection were to be wold. ‘omelings he euilt thes on lana 
which be owned em€ sometimes om land owned by ethers. in the 
summer of i924, defendunt was erecting fer Kise cousin, Jonae sakes, 
en premises known ag 6408-10 -outh Feckvell street, “hicuge, & 
four-fist suilding, and Aukes hoc given Rim suthority to contract 
for the sale of the property “or $59,050 or lease. rier therete 
pisintiff fre uentiy bad seteé ss defencant’'s broker in nemectinting 
sales of fint Guildings and im ihe sprisg of 13°54 hec consusmatec 
a sale for éefenceunt of hig tee-flat ouilicing on Uapisweod avenue, 
Chicage. Gm dume 16, 1994, whils said feur-flat builidime eas in 
precesza of erection, cefendant exlled om slaimtiff at his eff ice 
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amc seid thot he decirec kim to sndeaver to sell the preperty for 
$30,000, but thet he would consider a less amount. It was agreed 
that if plsiztiff »srought about a scale he eas to receive commiscione 
at the customary rete of 5 per cent. The details as to the preperty 
were liste@ as of th=t date om ome of plaintiff's cards (intreduced 
in evidence), and plointiff instructed Ris salesmen, Macuikns, and 
other sxlesmen, tc use their beat encesvors to consummate a anle. 
About August 1°, 1924, Bacuikee first ehewed the greperty te one 
Youreska, a proepective surchuser, whe them fer che first time met 
Gefengant. Youracka expressec Simeeciy as pleased with the property 
and there eas som tolk ss to price emé terms, but Yournskea said 
thet he vantec te wait before making amy cesl until the budiding 

wes more fully completed. About two eeeke later Nacuikna agein took 
Yourcske to the building and further acgetintions were head sith 
adefendant, «hich resulted in © verbal agreement os te price and 
terms. Youraskea, hovever, then refuse te sign a vritten contreet 
ef purchese, asyinz thet he preferred te wait a week or so umtii 

the inside woodwork eas fimizehed, and it ess agréed thet final 
negotiations be postpomsed until ih:t time. Thereafter Yourceka 
and wife mide frequemt visite to the suilidinmg where (“he Hoo talks 
with defendsat and alee ome “tanley, « ealeaman ef anether oraker, 
named Micckiswieh. the reault ef hese meetings *o< that on ugnet 
29, 1924, without netiee te plaintiff er Macuikee and *ithout their 
knosisdge, = written contrect im the usuzl ferm, drafted by Hackiewichs 
Was signed in his office by Yoursnsksa and wife ani defencant, wherein 
the Yeuraekes agreed upon certain stated terme to purchase the 
property for £29,500. Yourneka »t the time peid [91,000 down as 
¢armest money and thereafter a deed wae delivered te him, signed 

by KRukes, and the comtract »os consummated. Im the meantime, early 


in September, 1924, Mecuikes went ta the buildings anc found that 
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eaid inside woodwork vas completed. Upen hie saying te defendant 
thet he would “bring Youraske and onmke a contrsct* acfendant in- 
formed him thet Youraske hac slready signed a contract of pur- 
chase, vnc further said tuat he would met pay any comoise ions. 
Subeequently, glaimtiff called om cefendant ened demuided payment 

of corminsions, but the latter said ne Would net pay any c@mmissions 
“because he had sele the preperty nimselZ.“ Shertly therenfter 

the present action eae commenced. 

Defendant, im Bic officavilt of merite, stated as defenses 
ipter alin thet he cic net request plisimiairl te fimé a purchaser for 
the property end did mot List the esme with pilaimtiff; thet plein- 
tigf die not imtroedwcs te sim the man rho purehseed the property; 
arc thet ne wie met the ovner ihercef and ¢icé met eign any contract 
on behalf of the owner. Om the trisi, beime called by plaintiff 
as « witnees under section 2-3 ef the Funicipsl Geurt Act, he 
teetified te the eame effect. fher Macuikee and ether ef plein~ 
tiffts witnesses hee tentified, amd it spoeared thet defendsnt had 
recucsted plaintiff te find « pureh= ser ens had listed the property 
in Ris effiec, =m thst Yecuikes hac first presented Youracka te 
defendent 2c 2 probable purchscer (= admitted by Yoursske) defend- 
ant changed the theery of his defense, cloiadng, in effect, thet 
plaintiff ami Hacutker had sbandoned their efforts and were Rot the 
proeuring esas? ef the enle, ond thet another broker, Stanley, Rad 
econsumucted the trameactien. On these seinte the testimony af 
éefengant sad ef Stanley was wicomvrimeing. There wae no evicence of 
shandonnent of the nuegotistions on ths pert of Psculkma. 

The entire tremeeript shows am attempt om the pert of 
defenéant te avoid psyimg the Just commissions of pinintilt, 
whose effsorte end those of Ais asleamen, Hacuikes, asere really 


the procurimg ecuse ef the sales “hether defendant's aetlons 
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amounted to fraud or unfair dexling om his part tewerés plaintirt 

wae the sain iscue vhick the jury were célled upen tc decide and 

#@ are not cleposed to disturb their verdict, which is supperted 

by the evicemce ané is im accerd «ith tke law. It hae several 

times been ¢ecided by cur “upreme Court, thet, where = renl estate 
broker begins mnegotiutions fer the sale ef preperty for his prinecisal 
which are carried on to a final sule, he cammet be deprived of his 
right to comuiesions because the principel completes the negotistions 
himself er through another party. (Rigdon vw. More, 226 ll. 382,387; 
Hefner ve Herrom, 165 ids 242, 2462) Im Day v. Porter, 161 iil. 235, 
257, 1t is said “thet a broker, unlees wrongfully prevented by bis 
principal, must wring about em agrecment im oréer to be entitled te 








bis commission, and thet the principal apy employ several brekers 
te séll the game property, and say geil to the buyer who is first 
procured by any of them, without being exiled upon is ¢neide which 
of the brekers was the primery couse of the anle, provided he remaius 
Reutrai between thems and is not suilty oi amy wrong." ‘The evidcense 
im the present ecuse shove, as enid im the Sey case, LBAt “deferiant 
wag met meutral or fair ss betweem the brekera." (See, alee, Hart 
ve Ehrhardt, 177 I]2. App. 145, 148.) 

smd there ig ne merit in counsels’ further ¢ontesntion 
that the caurt erremcously refused te sila cafendent’s witners» 
Youraska, to smaver a certain question. The question as framed 
ey defendant's: «<tternesy wae clearly an improper ome. “he cour’, 
hewever, statcé that if the question was put im different form 
he would cirect the witness te sanewer it. efeniant's atte rney 
€46 mot see fit te adept the ecurt's sugzestion. The ecurt 
comultted me exrers 

The judgment of the Sunicigal Court should be affirmed, 
ame it ia se orderede 
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THE NATIONAL CASH REGISTER 
COMPANY, a corporation, etc» 
Appellant, APPEAL FROK KUKICIPAL COURT 


Ve OF CHICAGO. 


GUST. STOYAS, trading as 
Stoyas Brose, 


ec eet Se Se a ne” 


Appellee. 
MR. JUSTICE GRIDLEY DELIVERED THE OPINION OF THE COURT. 


Plaintiff aommenced a replevin suit to recover the 
possession of seven cash registers which, as claimed, defendant 
unlawfully detained. Under an aliss writ the bailiff took four 
of the registers on May 12, 1927, and delivered them to plaintiff. 
On June 20, 1927, a trial wae had without a jury, resulting in 
the court finding the right to possession of the four registers 
to be in defendant, and adjudging that he recover possesvzion, andi 
that a writ of retorno habendo issue. Plaintiff appealed. 

It appears frem the evidence that defendant purechised 
the seven registers from plaintiff and on August 15, 1954, executed 
and delivered his note, wherein he promised to pay te plaintiff's 
order $1549.75, in 31 monthly payments, - 30 of them being for 
$50 each, due respectively on the 1Sth day of esch suecesding 
month, and one for $49.75, due on March 15, 1927. The note was 
secured by a chattel mortgage on the regieters, of even date and 
duly executed by defendant and recerded om 4ugust 29, 1924. It is 
provided in the mortgage that it shall be lawful for the mortgagor 
(defendant) to retain possession of the registers until default 
in the payment of any part of seid sum, and thet, if any default 


be made, or if the mortgagee (plaintiff) shell feel insecure or 
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uneafe, 211 paymente shall at ite option become immediately due 
end payable, and it “gheall Rave the right to take immediate 
poosession of tho registers wherever found,*® ete. Defendant 
made payuents from tinw to time om the note te plaintiff's agent. 
After & payment of $50 hud been made on November 17, 1926, plaintiffs 
through ite attorney, Victor &. ‘ecett, comeneed suit against 
éGefendant in the Humicipal court to recover ali inatcsllments then 
due and unpaid. On January 11, 1927, while ‘cott wos avay fron 
Ghieago, defendant's atiorney, Harry ‘gainer, called a% Seett's 
office and gave to his sasiatant, John &. Clark, a check for 9506 
te apoly om the note. “cinear stated te Clark that he snd Ceott 
had verbally agreed that, if defendant paid $50 and would agree 
thereafter to sake payments of 650 each month on the nete until 
fully paid, Seett would cismiss said pending suit. “elmer re- 
Guested that the agreement be put im writimg. Clark, having no 
knowledge of the eane but believing einer's statement, dracted 
@m agreement whieh he signed im plainiiff's name and which was 
alse signed by defendant. It seta forth that defendant is in- 
debtec to plaintiff in a certain sum and that e evit fe pending, 
ete. It then etates that defendant agrece to pay te pleaintirr 
280, at Seott's office in Chicnge, on or before the Lith d«y af 
éesoh month therecfter, on account of said balance, amd that 
plaintiff agrees to dismiss said pending cult end to “abetain 
from bringing further suits for ssid amount or smountc remaining 
umpaid from time te time until defeuwlt is msce in some payment 

aa aforcynid.” Bothing ia said im the sgreemont reletive to the 
existing chattel mortgage. “hen Joott roturned to hie office a 
day or two later, Clerk handed Kim the $50 eheek, and a copy of 
the agreemont, and told him what had happened. Scott immediately 


telephoned ‘einer, telling him that he Rad made misrepresentations 
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to Clark, that he (Seott) had never agreed with “einer or defend- 
ant to make on plaintiff's behalf any extension of the time of 
payment of the amount due, thot he and plaimeiff repudiated the 
agreement which Clark hnd sigmed without authority, thet he 
{Seott) wented further payments soon, and tht he would cash said 
$50 check, given on Jemuary llth, amc credit defendant therefor 

om the mote. Thia eredit of £50 wae emiorsed thereen. Thereafter 
Scott continued to presse defendant through -eimer for further pay- 
mente. On February 2ird ond March lVth, defendant made, through 
veimer, two adcitional paymente to Seett, aguregeating 5125, ané 
the soma were crecited upon the mote. Nething wae seid st the time 
about the payments being made under seid clinimed extension agree- 
ment. “hen the Marek 17th payment was made, the nete had matared 
and $474.75 remained due and unpaid thereon. Although ‘cett made 
further demands defendant did not make any eather payments. in 
April, 1927, Seett discevered that defendant had disposed of some 
of the seven registers and two of them, taken under the writ, were 
found on premises other than defendant's promises. 

Ve think that the evidenee clearly shown that, by virtue 
of the chattel mortgoge, plaintiff was entitled te the pooueasion 
of the four registers taken under the writ om Hay 12, 1927, and 
that the court erred in entering the contrary judgment appecled from. 
Om the trial dufendant's attorney took the position that the pay 
mente of Sebruary <Srd and Horch 173h were made under the ¢le imed 
extension agroement ami thet plaintiff could net repudiate thet 
sereement without returning the $125. But the evidence dicclesed 
that these payments were mace by defendant by virtue of the 
Original note, with full knowledge of plaintiff's repudiation of 
the claimed extension agreement. Furthermore, even if said sgree- 


ment Be considered az having been made, it did mot affect the 
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terms of the chattel mortgage, amd plaimtiff, by virtue ef the 
terms of that mortgage, wae entitled te the possession of the 
registerg,s 

Secercingly, the judgment of the Sumicipal court ia 
reversed and judgment is entered here that the right te the 
posseseion of the four cash registers, taken under tne replewin 
wWrat and delivered? by the bailiff to the plaintiff on Kay 12, 
1927, is in the plaintiff, the Wtional Cash Register Company. 

REVERSED AMS JURGMUNT HAH 


Barnes, “» Jo, amd Seaplan, Jey Conaure 
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FIMDIGG OF FACTS. 


®e find as facts in thie case thet, on May id, 1927, 
when the four ensh registers in question were replevieé, there 
Ware gue and owing to pludmtiiff from cefendiant a belenee of 
$474.76, on defendant's note, secured by «& chattel mortenge on 
seid registers and three otherg; that the cluimed extension 
agreement of January 11, 1327, woe signed by Clark without 
plaintiff's authority amd wan repudiated by pleainiiff, of whieh 
Yepudintion defemiant had due notice; that defendant's payuentes 
in Februsry and Harch, 1927, aggreguting 185, were made with 
the imtention that they be applied om the indebtedness due on 
said note and were #¢ applied »y pisintif7; amd thet, on Pay 
12, 1927, plaintiff, the Eationmal Cash Hegiater Company, wee 
entitled to the possession of anid four registers, by virtue 


ef the terms of snid chattel mortgage. 
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ARTHUR CORMAN, administrator 
of the estate of ida Gintaler, 


deoessed, oa 
Plaintiff im Error, BREOR TO 
Ve CIRCUIT COURT, 
BRATHAN GUCHENMAS, COOK COURTY. 
defendant in “rrors 


BR, JUSTICE Gh IULAY EELIVSRS) THE OFINIGH OF TH: COURT, 


In an action for negligently causing the a sath of 
plaintiff's intestate on deptember 29, 1924, there was a jury 
trial, resulting in a verdict finding defeniamt not culliy, 
and s judgment agsinet plaintiff for couts. 

Plaintiff's declaration consisted of five counts. 
Two charged defendant with general negligence in so driving 
his automobile alomg the west driveway in Douglas fark, at or 
near 15th street, Chicege, that, while plaintiff's intestate 
Was walking seress the driveway and exercising due care, she 
Wag etruck and run down by the automobile, ete. Tro ather counts 
charged negligence, respectively, im failing to give warning 
of the sulomobile'» approach end in driving it at am unreasonable 
and excessive rate of apeed. The remaining count charged de«- 
fendeant with willful smd wonton negligence in the operasien ef 
the sulomobile. To sll counte defendant filec a plea of the 
general issues . ; 

Pive witnesses to the accident, er to the happenings 
immediately before or after, testified om pinintiff's behalf. 
He also introduced a map of louglss Park, showing on the vest 
portion thereof a driveway which, at the place of the accident, 
is about 35 ft. wide and rume in « mertherly and southerly 
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direetions The driveway ie intersected at right anglee by a 
crosswalk running from « ingoon in the park westerly, scross 
the driveway and a poriion of the park, to 15th street. 

At the conclusion of plaintiff's evidence defendant 
moved for a directed verdict in hie faver on all counts. The 
court, stating that “there is mo willful and wenten negligence 
shown here," aliewed the motion ae te the count charging auch 
negligence, but denied it oe to ail other counts. laimtiri's 
attorney started to argue thet plaimtiff'a evicenee tenced te 
ehow wiliful and wanton negligence om defendant's pert, but the 
court aaids “Let us not waste any time on that.” Fu evidence 
was introduced by defendant except two photographa of the scene 
of the secident. Defendant was eailed as a witness in hie own 
behalf, but, upon objection made ag to hie competency under the 
atatute and his «stiorney admitting the incempetency, he did mot 
testify. At the conclusion of all the evidence defondnnt renewed 
his motion for a directed werdict in his faver on 2ii four counte 
charging negligence (the one chargimg willful and wanten negli- 
gence having been ¢liminated). Wis position wae thet, elthouch 
he may have been guilty of some negligence, the contributory 
negligence of the decensec wa» the proximate enuuse of the secident 
and plaintiff ceuld not recover. The court denied the motion, but 
the jury returned a verdict in defendant's favor. 

The min contention of plaintiff's counsel is thet 
the court committed reversible error in not allewing the issue 
as to whether defendant was guilty of willful and wanten nege 
ligence to be passed upon by the jury. After reviewing plain« 
tiff's evidence we agree vith the contention. The evidence 
disclosed in substance the following facts: About three o' clock 


on a bright, clear sfternoon, irs. Sintsler was walking westerly 
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across the drivewny om the eroeswaik. Other pedestrians were 
eressing the ¢rivewsy at the asm time, some in front of her 
and some behind. The crozss"nlk woe usec frequently by pedestrians. 
Defendant wae Griving his «ulomobile southerly at an exeeagive rate 
of speed om the west (right) side of the driveway approaching the 
erosewalk. Yor about 300 feet north of the cresewalk the driveway 
was precticslly « straight read and there was nothing to sbetract 
¢efendent's view af the pecestrians incleding Bre. Gimtsler. He 
did not check the speec of his eutomebile and did not sound his 
herm. Ere. Gintzler hud slmost erossed aver the criveway. She 
evidently ese unaware of the reopid spyracch of the cutomebile, 
ané did net guickem ber puce. ‘She vas struck by a front portion 
of the car on its right side, caught up im some manner by it snd 
draggec or curried WO or 35 feet before it enme to x stope che 
received injuries which evwsed her denth om the seme day. 

Ye think thet this avidenee tended to shew such a groes 
wamt ef care on defendant's part “ae indicates ® willful diere- 
gard of consequences or a eillineness te inflict injury.” (Bremer 


v. Linke Erie and Sestern heilroad Go+, 316 Ill. li, 26.) And where 


~ 





the evidence so tends, as enid im the Bremer cnet, “it is a question 
to be determined by the jury whether tus negligent conduct of the 
defendant amountec to wantenness or eillifulmege. (alidren Bxpress 
Sos. ve Krug, 291 Ill. 472)." The fecte in the present cane are 
somevhet similar te these in Heidemreich ¥. Bremner, 260 Ill. 439, 
where a young girl, erossing Canter avemge on the south crouswelk 
ef 18th stree:, Chicago, wag Tun down by « team and wagon and in- 
Jured. She obtained a verdict amd fudcment in her fever. Gne of 
the counte ef her declaration charged defendants with cross and 
wanton negligence in driving the tenm, by their servant, at « high 


amé dangerous rate of epecd towards anc upen a public crossing. 
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The evicence tencec to show that the horses and wagon were being 
driven north on Center avenue with the wheels of the wagon track- 
ing in the esst or herthbound sur tracks in thet etrest; that the 
horses were going “at a pretty fast gait* er “were running fant"; 
that the exnet heres kmeckcd plaintiff cowm anc both of the eat 
wheels of the sgon paseed over her left leg; and thet the horees 
did met step antil they bad ec: eseeé te the north of 18th street. 
Defendents’ sttormey asked for an imeivuction thet this cvicenee 
@id not tend te shew thet plaintiff's injuries were received be- 
Grause ef amy grees or wanton negligence. The tris] ceurt refused 
te give the inetraction and in che (upreme Court this ruling 2as 
ageignued ae errere The court, Roeever, sustained the judgment, 
saying (pe 446)% 
*Thether a personal injury hae been inflicted by 

gross or wanton negligemce is a question of fact to be 

determined by ihe jury. * * iI6 ia set Always easy te 

utate what degree of negligence tae ise considera ecuivalent 

te wantom er gross negligence. The cheracter ef an act as 

being samten er gress is greatly depemdent ugon the cir- 

cumetaneasn of exch ease. To conetitute wiliful and santes 

Megiigence 1% ig net alwsys necesnary te preve that the 

gcefendant was actuated by ill-will tovanrd the pisintiff. 

Am entire absence of care for the life, porgon or property 

ef others, if euch az exhibits indifference to consecucnees, 

makee &2 ¢nst of constructive or iegs] wilifuiness, such 2s 

churgea a peraen *hece duty it «se to exercise cave with 

the censeqguences of = legal injurye"” 

Plaintiff's ceuneel further eentend thet other errers 
were eomsitted by the eour: during the triad. If errers there 
were they ar¢ auch ae are net likely tc eecur upon » new trical, 
end discuesion of them ig unnecersary. 

Por the réacon indicatec the judgment of the cireuit 
eourt is reversed and the cxuse is remanced fer a new trisl. 

REVERSEE AEE HSMARDEDe 


Barnee, Fe Jey and Seaalan, ¢., concur. 
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i 
Appellee, } APOSRAL FROR MUBICIPAL 
= } SOURT OF CHICO. 
j 
HARRY GARVEY, 
Appellent. } 


MR, JUSTICE GRICLEY GELIVERS? THE OFIViGw GF THs OOURT. 


In a 4th elass action in sontract, there waa a trial 
without « jury in May, 1927, resulting in a finding and judgment 
against Gefendemt fer 2179, an¢ ne appesled. 

Vhen the suit was commenced, Zxrch 10, 1927, plaintiff 
Wes, anc hed been since February 1, 1924, a temant of an auteo-tire 
ahep (being a portion of ihe first fleor of premises known as 3507 
Michigan avenue, Chicege), under a written lease by one lenander, 
as leosor. The leave expired om .pril 55, 1927. he rent for the 
inst two years of the term was {75 per month. The shep war part of 
@ three-story suliding, comeisiting ef several steres ith rooms 
above. iuring february, 1924, defendemt beenme the legeee of the 
entire builéine, amd (lexeméer, by endorsement as léeseor on plain- 
tiff's lease, sassigmed te defendant all imterest in the lease and 
the rent securec thereby, and thereafter plaimtiff became defend<- 
ant's tenmamt and paid the remi up te ant ineludime (pril 3°, 1927, 
when he moved oui. (wring =ll of this ‘time defendant secupied one 
of the sterer of the buiicims snd comdweted thercin the bueciness 
of drugcist and phermacist. ‘There was a stesm Heating plant in 
the suilding which furnished ete=m hest to all the stores amd rooms, 
inclucing the shop. One of the previeciens of the lease is that the 


“leseor agrees to *® ® supply Rot ami colic water fer the use of 
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lessec (plaintiff) at all hot amd cold water faucets, and steam 
for the steam heating apparetus in sald premises; steam heat ig 
to be furmished at all resvonable hours, when necessary, from 
Oeteber lst until April S0th of the sueceeding year, but * * sailed 
legvor shell not be Liable in dsameges for umaveidatle delay in 
furmishing het or cold water, ateam heat, ete- 

Plaintiff alleged im his etutement of cleim that under 
the lease defenédenmt wax to furnish stean heat for the shop, but, 
feilimg te Ge ea, inatructed plaintif?’ to place therein a coal 
steve and ges heater, and agreed Gist be would reimburse glaimtiff 
for the cost therestj thet relying upen these statements piaintiff 
purehased =« cosl stove and pipes, a cas heater, coal and gas, te 
the total cast ef £1793 but thet d-fendamt kee refused to ecimburse 
him, etce 

Flaimtiff's wicorreterated teatisems “ae in substance 
thet in Eareh, 1924, absut a month after be mewad imta the shop, 
he did net receive sufficient hest and he complained ts defesdunt; 
thet defemdant tole Kim te get a ges hexter and he (defendant) 
weuld pay for the cost ef its instalistien as well as the cost of 
the gas wusedj that he imstalleé the heater; that curignes the fFollewe 
ing winter he again couplaines of insufficient heat, amd dcfendest 
telé him to cet s coal steve and conl, and thet he (defendant) “at 
the expiratien of the lease® (mere then twe heare Kence) would re- 
impuree him thereferg that he imetalie: the steve and purchsesd 
ceal; and thet the tetal cost to nim ef the cifferent items wee 
$179, ae itewized im bis stetement ef claim, viz: cosl stove amd 
pipes, 24¢, nime tons ef coal, $723 cout of gue uned $50, amd gas 
heater #17. He did mot preduce ai the tricl any bille or receipts 
for the claimed disbursements. He further testifies that im 


December, 1926, he shewed defendant “seme sille* and deminéed re- 
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imbursement and d«fendant promisca to give him a check therefor 
but did mot do so; thet early im Hurch, 19297, he asain demanded 
payment, which defendant refuse, eying: “fou doen't think I am 
going to pay you for theses” that shortiy thereafter he commenced 
the present euit; ami that he paid te defent=nt the lest eenth'’e 
rent, due ipril 1, 1927, anc dic not aoid back the pcyment ef any 
rent because oF hie cinime 

Defendant testified in subsctemee thst he never made any 
of the promises se testified by slaimtiff; thet he never promised 
plaintiff to reimburse him for any expenditures in cbtaisinmg addi- 
tional heat in the shops and that giaintiff never complaimed to him 
about not receiving sufficient heat. “ilifam ctexert, jeniter of 
the beildinge end in casrge of the esteem hex ting plant, testified 
thet plaintiff at me time ¢uring tne term of the lease mode omy 
eoupiaints to him sae te not receiving aufficient heste 
| Ye are of the opinion th: che court's finding and judg~ 
ment sre agcinc: the manifest weight of the evicence. Plaintiff's 
testimony as to defendant*s clsimec verbal promises ia unreasonable 
end umsctisfactory. He aseye that the agreament as that he eas to 
be reimbursed for the claimed expenditures at the expiretion ef the 
jJease, yet before its termimation he brought the present auit te 
recover for them, and after defendant had refused te reimburse him, 
ae he says, he dic not atiompt te 4old back amy payment ef rent. 
Defendant denied asking amy of the promises or sereements as claimed, 
and, in view of the terms of the lexse and the charccter of pliain- 
tiff's wusineas carried on in the chop, it is improbable thet he 
shoulc have dene so. 4nd beth defendan: and Bis janiter testified 
thst pisimtiff never camplaine< te tnem that he wis mei reveiving 
eufficient heat. Parthermore, tm view of pleintiff's cinins, it is 
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pomevhat singular that he did not hawe im court, at the time ef 
the trial, the bille or recoipts fer the expenditures which he 
Claimed he had made. 

Aecordingly, the judgment of the Municipal court is 
reversed, without remandment ef the onuse. 


REVERSED ITH YIBLING OF FACT. 


Barnes, FP. Jey ami Soanlan, Jo, coneure 
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EELSG & GG., IHCORPORATEL, 
Plaintiff in 2rror, ERREQS 0 RUBICIPAL cour? 
Fe 


FRABH BSIALS and ALEZ ALIOTTA, 
befendants in Srrore 


OF CHICAGG. 


Nee Ss Wy age Aig 


WR. JGETICR SCANLAK TRLIVSREY THE GSlBigw OF THA COUNT. 


The plaintiff, Seise & Company, imc., sued the deferidants, 
Frank Matale anc Alex (Liotta, in the Bumicipal Court of Chicago, in 
am action of the first class. Plaintiff's elsim vas fer meney 
alieged to be due upon five promissery notes, each im the sum ef 
#500, executed by Lewis &. Brili and -illiem H. ‘chumer, and the 
peymont of which was gusranteed by Lewis =e Srilii, -illiem HE. 
Sehumer, Pramk Baiale amd lexamder *. ‘liotta. Freud ami a tetal 
failure of censideration are the defenses set up im the affidavit 
ef merits. The case was tried before the court with a fury «nd 
there was a vercict returnec finding the issues againe: the siais~ 
tiff. Judgment tas entered on the vercict anc this ©rit ef errer 
followed. 

fhe plaintiff contends that the eeurt erred in the admiscion 
ef eertain evidence. 1%: appears from the evidence thet sbout five 
or six months after the time thet the cefendants gucrantesd the 
notes in queation complaint wes made by the defendants, er one of 
them, ‘to the state's attorney of Cook County thet the susranties ef 
the d¢fendants were induced by «a somepirscy and cenfidenee game 
practiced by certain agente of the plaimtiff, and Sve employces 
of the plaintiff, Fellonnesu snd Greetheam, were eslled to the 


atate's attorney's office amd there interregated in reference 
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to the eaid charges. These tue witnesses, at the request of an 
asgeistant etute's ettorney, signed transcripts of the at» tements 
made by them. These statements tended atrongly te suppert the 
@eeid complaint. «tt the trial of the case neither the plaintiff 
nor the defendants called Felienneau or Greetham but the defendants 
offered in evidence the statements) and over the ebjection of the 
Plaintiff the court admitted them. Tht they were exceedingly harmful 
to the plaimtiff camnet be disputed. They were admitted apparently 
upen the theory that they were declarations by an officer er arent 
of the plaintiff. Deelerstions of sgente are not sdwissible unless 
they Gonstitute « part ef the ree gestae of the t remenction im question 
amd sre mde at the time the tramasction ia being conducted. (Lowden 
V+ Hilson, 233 Ill. 340, 5485 O'Neii2 v- Lindssy ight Co., 181 Tl. 
App. 700, 7035 Lincolm Com] Mining Co. v. Helfvliy st als, 16 Ills appe 
121, 1343 Linblom'v. Ramsey, 75 [lis 246, 255.) Humerous caser to 
the same effect might be cited, but the grinciple ia teo well es- 
tablished te recuire any further references. The statmsente of 
Fellonnmnenu and Grecthas were made long after the note traneacticn 
ané in the course of an imvrestigniion by the estate's abiornmey in 
reference toe sm alleged eriminal effense. “uch giatemente are not 
binding om the plaintiff. The errer in admitting them is ef such 
& gerions mature that it eslle fer a reversal of the pregent 
judgasat. 

The defendant comtends thet twe of the gusrantors, Levis 
B. Brill emd “illiem &. Schweer, sere not made parties ts the suits 
thet umder the law one of the cucramtore micht have been sucd, oF 
all ef them, but not en intermediete muamber, and that this non- 
deinger constitutes an absolute bar to the plaintiff's sction. 
Im the trial court the defemdsmt dic moti raise thia question by 
plea, motion er imatruction, ead the sole defense there was that 


the guaranties of the d<fendante <ere obtaimed by frauc, but 
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assuming, ith a judgment in their faver, iht they com reine the 
question here, there ie no merit in the contention. (Gage vs 
lechanies' Wat. Sank of Chicogo, 79 {11. 625 Keestmer v. The Wirst 
' Hat. Bank, 170 111. 322, 326; Smith v. Greboe, 196 Ill. apps S28. 
See also Sec. 3, Chap. 76, Vol. 5, Callaghan’s Ill. itat. Anne, 
4458, and See. 6, Chape 93, Yole €, Ide 5233.) It must be noted 
in connection with the present contention that the nete sued on 
ia a negotiable instrument. | : 

Tne judgment ef the Munigipsi “ourt of Chiesage is 
Freverecd and the cose is remanded. 


MLVEHSED aMb REMANDED. 


Bernes, >. Jes and Gridley, J., comeur. 
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JOSGESRISE HULLALEY , 
Plaintiff in Error, EREGR TO SUPERTOR Gocny, 


¥ Cock COUNTY. 


WILLIAM J. MULLALSY, 
Defendant in =rrer.e 


Ce ee ee een ae 


MA. JUSTICS SCABLAB DALIVEAHZS THE OFTEIGH OF THE GOUT. 


Gm April 17, 1925, Joncphine Sullialey, compisinant, 
filed im the Superior Court of Ceok County a bili fer diverce 
against the defendant, “illiem J. Bullaiey. A default wor teken 
ageimst his ané efter a Resrimg the chaneeller granted the 
eompleinant + civeres, and in the deeree feunmd (imter siia} shat 
the complsimsat was possessed of, im fee gimple, certain deacritned 
real estates that was purchaeec by the eemplainemt out ef her own 
earnings; “that the parties herete have amé by smitusi agreement 
settled ead adjusted between themaselyee their property richts is 
reference to sil ef the property, Sothk real, pereemsi and mixed, 
Gelongineg to them or either of them;° tht ali right, titie and 
interest of the defendant, inclucinge dower and semestend riehte 
im amd te any of the real amd personal preperty mow oene’ by the 
ecomplzinant, or heretefere evned by her, or ehich ene wey sccuire 
in the future, be, amd the some is hereby forever terminated, barred 
and foreclosed; that ali property of the comploimant, te it real, 
personal or mixed, is hersby deereed and declared te be held by her, 


her heirs or legsl representatives, free ami clesr of any anc nil 


Claims whatsoever on the part ef che defendamts “it is further 


ordered, adjudged and decreed thai all right, title and interest 
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of the said complainant in amd toe any and sll preperty owned by 
the defendant, be it reul, personal anc mixed, be, anc the same 
is hereby forever terminated and berred; it is further ordered, 
adjudged anc cccreed thet ail the houeshole furniture, fixtures 
ané utensils of every kind snd char:cter mow located in the premises 
known as 710-712 Junior Terrace, “hicogs, be and the seme are hereby 
granted to the eouplainasat.* 

No appeol was teken from the deeree but om September ¢, 
1927, t*o yesrs anc four months after the entry of the deerec, 
the complainant sued out this writ of errer and now asks this court 
to rewerse the deeree in so far ag it finde "that the parties had 
by mutusl censent seitled amé adjudged their reepeetive vrichte, and 
im 20 far =s it =éjuéges that ail right, title and imterest of the 
complainant in enc to any anc ail praperiy owned by the dsfendant, 
real, persomal ané mixed, be forever terminated anc barrad3 and 
that in ell other reepects the deersce be affirmec.” The coefend<nt 
has entered hia appesrames in this court and is cefencing the veoerde 

The complainant contends (1) that “there are nv 
wllegatione in the bill of compiaiut with reference to éefoudeni's 
preperty, or te complainant's interest therein. Therefere the 
court could not properly enier an order ox coeree with references 
thereto, even if there were fects shown by the evidence which vould 
Warramt sueh order er dvergeg” and (2) “there is nme evicence or 
Sectimony to cusataim the erder tht ali right, title and interest 
ef the complaimant in anc te sil property of the defendant, reals 
personal and mixec, should be terminstcd end barred.” 

in the hesring before the chanceller the fellewing 
eecurred during the exemimation of the compicinamt: °{. (By 
the soliciter for the compininant) You cre not askime fer alimony? 


Ae Ho, I am in Bucinees myself. {. In referenee to the property 


which is deseribed in the bill; that wae purehosesd out of 
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your own money? Ae Yeee {+ He hac no imterest or money in chat? 
Ae Bot a bite {. The sdjusiment between yourself as te the 
property rights - you ere te have ane building amd he is to keep 
one? Ae Yes, he is to keep Kie «nd I am te keep sine.* 

The court will ture judicial motice of the fact that under 
the practice the decree in the present case wan prepared and presented 
te the chancellor by the acliciter fer the complaimant. 

Because there ere us sliegetions im the bill ef camplisaiat 
im reference ‘6 the cefenmdoant's preperty, it is contendec that the 
court dic net acquire Jurisdiction ef ths subjeet matter of tne 
defendant's property and could met enter emy eréer in reference to 
it. There is ao merit im this contention. The ouperior Court ef 
Cook County Bas juricdietion of civerce easter and umier the statute 
it haze the power to adjudicate property righte as between the partieas 
4a ie anid in O'Brien v. The Peaple, 214 Ill. 354, ané in cther 
caeeg thet might be cited, jurisdiction ef the subject matter doses 
not mean jurisdiction ef the particular esee Bat ef the sless sf 
esees to which the partiegler case belongs, and dees net depend upon 
the eufficiency of the ple«cings. Cempisinant cites numerous cases 
holdime that the sllegntionmsa of the bili, the preef amc the aseree 
mast correspond, bui this femilisr rule ef ecuity plesdings hag ne 
application to the present contention of the complainant. 

fhe coempleimeant eontemdse that there is no evidence in the 
record tc suppert the fincine anc decree in reference to the property 
of the defendant. Vaile the evyicence ef the complaimant on Shat 
subject is rather ninger nevertheslege, we are gatisfied thet the 
complainant intreduced ths same fer the purpose ef sreving an 
agreement between the parties to the euit, amd the chancellor, 
especially in view of the decree tendered to him by the solicitor 


for the compleinent, was warranted im finding that there was an 
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agrecment betweem the parties ag to theiy respective progertius. 
The certificate sf evidenee shows that the eonupiaimant aace no 
objection io the fiading mer i6 thot part of the dearer that she 
Row wishea mecigvied. Im view of her abtiiwie before the chancellor 
ane is ta no position te wrge ber srerent coniemtiou. 

There ip « fuadsmental rezues “By the complheinent osaust 
be given the relisf che sow agska. « party eennet camplein of an 
error ¢hich he has nimetig¢ inctuesed ar procursée the eeart te make. 
(Glivap v. Cliver, 179 T11. 9, 14; A¢zmg v. Crown end 2 Tow te., 
493 Til. 445, 4523 Paine vw. Louchiy, ©F2 Tlie 296, 4003 Canness ve 
de 3s & 2s Be Ee oe, LSS Tlie 464, 4753 Glow ¥. Rugphy, 223 223. 
88, 603 Bergstein ¥. Ge 3 & be Fee Cos, 147 Llk. Apae 443, 4462 
Zyeae v. Appleton Mig» Cos, 290 Tile App. 408, 4088,) Meny other 
esree to the same effeet might be cited. The comeisinant smite 
the porineiple lexid down im the fereseing e=see bet arsues thet the 
present deeree te neither a contecte4 mor « consest Scerss, ane that 
therefore it must be held te be the decrees of the chancellor, an4 
eensequentiy the compluimemt hes the visht to ask that the deereca 
be modified. aAsice from the fuet that the deeres eae eresxented te 
the Gueintellor >y the esliciter for the esmpl<inant, if the srinciple 
etass¢ gan 5¢ supliet te ceneen$ and contested deerses, in our judge 
ment it cam be applied sith even greater force te 2 case like the 
presents 

tae deeree sf the “uperisr court of “eak Cowsty ie affirmede 
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copertners deing businees uncer 
the firs name of STOUIH and CAHOLAR, 
Plaintiffs in Error, 


ERROR TO SUPERIGR COURT, 
Ve0ok COORTY. 
Ve 


JUGR 2. HEEB, 
Befendant im =<rrar. 


ee Te ee ee 


MR. JUSTICE SCARLAR L4LIVERL2 THE OFTIIGE oF THE COUNT, 


The plaintiffs, Jay Stough and Userge F. tsrelan, 
eopertners doing susiness umder the firm name of Stough and 
Carolan, sued the defendant, John ©. Heed, im the Superier Court 
ef Cook County in aesumpsit. The declaration consistec of the 
commen counts end the clais was for stieorneys’ fees and moneys 
expenced by the pleintiffs as attormeys on behalf of the cefendante 
The affidevit of merits stated the amount due ae 21690.20 = {1538 
for attorneys’ fees and £195.20 fer expencitures. The defeninat 
&t first filed only - plea in abetoment alleging “that the several 
supposed promises im the anid declarstion mentioned, if sy seh 
were nade, were, ané esch of them eas made jointly «ith Jchn ?. 
Perkins, whe is still living, umd with Howard “tart, »*4o in still 
living, and with James T. Sweeney, whe is stili Livins, anc net by 
the gaid Jenn ¥. Keed aiene, end thie he, the said dohn %. e86,y 
is ready te verify.® “Hen the case wae ¢slled for triai the ecourt, 
om defendent's motion, gave lesve te the defendant to withdraw his 
ples in absetement end to file a plea of the general isauc. 

The evidence ef the plaintiffa tends to show that the 


éefenéant was jointly interested with Floyd RK. Perkine, and 
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perhaps with J. Howard ‘tart and dsmee T. Sweeney, in the re-~ 
organization of the Charles HK. Fuller Company, and thet Jay ‘itough, 
eme of the copartners *ne eaploysd ac am attorney im connection 
with the saig reorganization. ‘“e are antisfied frem the recard 
thet the plaintiffs made out a priza facie case of liability 
agninet the defendant and that the proef tended te show that the 
services performec were worth 3000. I6¢ further appeared that the 
pinintiffs had ineurred necesssry lisbilities im cennection with 
the services perfermec of 2101.20, and that the eum of 81505 had 
been paid by fFerkings on sccount of the services rendered. The evi- 
dence alee shows that Jehm . Reed, Flayd 5. Varkine, Y. Hownrd 
Start and James T. Segency were sillec fer the smgumt claimed te be 
éue. The defendant admitted in open esurt thet there was due and 
owing to the plaintiffs 259. fhe jury returned « verdict finding 
the issues for the plaintiffs and assessing the damages at the eum 
of 589. Judgment «as entered on ihe verdict and this «rit of errer 
folileveds 
the plaintiffs sacign a number of ressens ehy the Jnd gent 
ahould be reversed, tut in our judgment it is only necessary te 
eemeider one of them. 
it will be noted that the declorstion coneizted of the 
eonusen counts and that the ples in ebstement first filed sy the 
éefendant wae aftervarés withdraws on his metion. The eourt, 2b 
the reguent of the defendant, geve to the jury the following 
instructions: 
il) °Yhe court imatemcts the jury if you find 
from she evidence under the insitruetiens ef the court 
that the plaintiff wes empleyeé by Ere Perkins and 
the ¢efendant or by the defenceant and ethers jointly 
 $@ rencer services on their behalf enc thet said 
services were rencered om bebelf of others as weil se 
ssid defendant, then the plaintiff ean not recover 


except for the sum ef eighty-nine ({8%) cellsre, which 
is admitted te be due.* 
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(2) “The court inetructs the jury that in order 
fer the plsimtiff te recover anything mare then the 
¢ighty-nine ($39) collars wdmitied to be due he must 
grave bY a preponderance of the evidence that he was 
employed by the defendant alone to remder the services 
mentioned im hia declaration amd tant the defendant alone 
promiaed to psy thereror. it is not sufficient for the 
Pisintiff te prove thet he was empleyec by defendant and 
ethers jointly and that the cxfendamt end othere promised 
te pay therefor." 
"The rule is, that if a pereon be omitted 2s a defendant who ought 
te have been joined in an action om a cortract, «<dvintege of the 
omission Cam only be tazkem by a plea in abatement unless the joint 
diability appears from the plaintiff's own pieading. (1 Chitty’s 
Fl. 463 Licey on Parties to Action, 247, 528; 1 “nundere’ Fi. & 
Ewe 163 Hurd's {tat. i9li>, chape Le GOG« 43 Conley Ys Goud » Sreeee, 
15553 furton v. Gilliaw, 1 Scam. 5773 Puschel v. Heoyer, 16 tlle 5403 
Pearee v- Fearee, 67 ide <O73 Boss ve Allen, S7 id. S172 “ineheimer 
Ve Skinner 2aul s U@es 165 ids i16.}* (Rutter & tg. Ya Helagshling 
257 Ill. 109.) Om the some subject autter the plointiffes tencersé 
five instructions, ali ef which the court refwaeed to give. “2 wii 
cite one of theacsr 
“The court instructs the jury, that, under the plesd- 
imgs, the fact that Yleyd KR. ferkine, J» Howard “tart and 
James 7. Sweeney, or any of them, are mot joined se ce~ 
cefendanta, can fet ve taken acwantage ef. It sakes ne 
difference whether they are joined er net.* 
in Pemree v. Searce, 67 Jile 207, ~- & Gas€ similar im facts and plead= 
ings to the instant ene - it wee heid thei the trisnl court seraitted 
reversible error in refusing +o give « like instruction, 
Fer the errer of the eourt in giving the two instructions, 
above referred to, at the instance ef the defendant, and fer the re- 


fusal ef the court to give the inatruction, above referred to. offered 
by the plaintiffs, the judgment in this ese: wuct be reversed. The 
defendant has argued st some length that ne other verdict would kave 


just or 
been/fair and therefore the judgment in the present case should 
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be austained. The record does net warrant csny such contention. 
The judgment of the Cuporior Court ef Cook Coumty is reversed 
and the esusé is remanded. 


REVERSED AN HEMARDEDs 


Barnsa, ©. Je, and Gridley, i., ¢oneure 
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BENJAHIN SLUMEETHAL, 


Plaintiff in iter: SHEOR TO SUPERIOR COURT, 


Pet et Cael 


Fe 


BARWSY BRAVSREAN, 
Defendant in Lrrere 


Gook OORT Y. 


matt tne Reger” 


MR. JULTICS XCASLAB DELIVERED PHE GPIRIGE OF THE COT. 


fhe plaintiff, Senjamin Slumsenthal, sued the defendant, 
Barney Braverman, im the Superior Cuurt of Cook Sounty im a suit 
in aseumpsit. There wat a trial berere the court with a jury 
ané at the conclusion ef the piaimtiff*’s exse, on motion of the 
defendant, the trisl judge inetructed the jury 10 find the issues 
fer the deferdant. Judgment wna entered on the verdict and this 
writ of error folle@ved. 

fhe ¢ecler-tion of the slaintif? censisted of the eammon 
eounte. A bill of garticulare ese filed which stated “ihet the 
suit is for money due the plaintiff, Senjamin Slumenthel, rer work 
done by the “utual Ceonetruction Cempanmy om the Suilciag owned by 
the ccfenéant and plaintiff in temeney in commom amc that the ylaine 
tiff paic to the Hutusl Construction Compeny on Yebrucry 13, LESi, 
the sum of Ceven Hunéred amc leven -gilars ang Teenty cents 
{2711 020); that there ie cue from tke defendant to the plaintiff 
one-half ef seven Hundred and -leven -oliare atm Twenty -ontes 
{$711-20) and interest eince February 15, i951, xt sia per cent 
per annum, making « total cue of Faur Mumdreé emd *ifty-one 
($481.09) Hollars.* The defendant filed a ples of non-seeunpeit 
end in hie affidevit of merits demied thet ne was imieDted to the 
Pisintiff im any eum as charged in the commen ceunts, amd alleged 
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“that the work was dene by the Mutual Construction Company, o 
cerporation, upon @ wuilcing ownes by the plaimtirf and the 
Gefendamt, st the request of the [rie furmiture Co., a corporation, 
who was liable for suid werkj that the Hatun] Canvtruction Co., 
@ corporstions, obtained « judgment aguinet the Srie Furniture ce., 
& corperstion, for the amount cue it fer cdeimg said work; thet 
Srie Furniture Ces, & corperstion, paid said jucgment, and that 
the plaintiff ¢id mot pay anid judgment.” (Iteliea ours.) The 
éefendant also slleged im the affidavit “that there as s complete 
settlement anc discharge ef exch of ihe pirties’ reapective 
Liabilities regerding «11 and amy busimess tranesetiona had be- 
tween said partiee prior te anid time,” but ae this alleged settle- 
ment is mot shown im the evidence it plays ne pert im the deter- 
mination of the present appesl. 

The plaintiff amd the defendemt were brothere-in-law 
anc each owmeé ome<-haif of the eteck in the Erie Furniture comssny, 
@ eorporsiion cenducting a genera] furniture business, ‘The de~ 
fendent wee the president and the plaintiff the tresacurer of the 
eorpoerstion. The plaimtiff amc the é<femiamt owned the premises 
at 1155 North lieSelle strest, Ghiesze, << temamte in comeon,. There 
wee a building apem the goromieee amd a Garn or gerage im the rear 
ef the some, and 1% became secesastry to Kave sertaim repair vork 
gene on the garage or berm. fhe sleintif? «mi the defendsnt cie- 
@ussed the metter of the rescirea amd the seats of the same and whe 
should de the werk, smi they agreed thet they would pay for tke 
some “om a fifty-fifty basia.” The Mutual Construction campany, 
@ centrecting firm, wee hired te ¢9 the work. « written agreasent , 
dated Jume 5, 1917, wig executed between thig comgany and the “rie 
Furniture Sompany. The agreement is signed by the Butual 
Construction Company anc by the Eric Furniture company, dy 


Barney Brovermen, president, ent the Furniture Company is therein 
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referred to ae the owner of the laGslle street premises. The 
plaintiff testified that he dic net kmew that this contract was 
exeeuteé in the mame of the “rie Surniture Company. That the 
Labelle street premises were owned solely sy the plaimtirf and 

the Gefenéant is admitted in the defendant's affieawit of merits 
amd is elesrly preven from the evidence. The EKutual conetruction 
Cempamy did the cork calied fer by the contrsct amd the tetel 
amount of its bill vse 2110¢.63. Five hundret and twenty-five 
deliars appears te Have been paic em chic Gili, amd in Earoh, 1919, 
the Cometructien Company eusc che Srie furniture Company in the 
junieipal Court of Chicage fer tne bulemee, ©581.65, tegether vith 
imteresat from -uguet 14, 1917, amc im Eay, 1919, sbisine « judgment 
against thet company, «nd en =m appeal to thie sour. the judguent 
wae effirmed Dceember 22, 1950. It spoesre that the plaimtiff and 
the dcfondant, for seme rensem not ciselesed by the record, become 
very unfriendly, amd in 1°19 Sraverman acld te the slaintizf Ris 
stock in the Srie Furniture Somsanmy, and im July, 192, he seld his 
interest im the Lavelle etreet premises te “illiam Fasel- in Yeb- 
ruary, 1921, the jucgment of the Hutusl onstruction ~ompeny war 
paid by the plinintiff, and -ith his imcividual fumée. The iattor 
teetified that prier to the time of payment he spoke ta the de~ 
fencent about the mtter of the Jucgment and cekec Aim t¢ pey one- 
half of the eume, Dut the defencent refused te €o 0 amt hav never 
peice smything om account of the Judgsent. 

Xm imetructime the jury io fim the issues for the ce 
fendant, the court helé ihst the sreoef shoeed thet in paying the 
judgment the pliciatiff was met saying in any way am obligetion of 
the ¢efemésmt but wes payime the 4eht ef « thiré party, and that 
eo the pinimtiff Red methimes in writing fram Braverman eutkeriz ing 
the payment the tatute of Preuds precluded a recovery im the 
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While it ie true that the Erie Furniture Company was 
held to be legally liable to the Kutual Construction Company 
by Tenson of the contract in question, an omtirely different 
situation is presented in the inmateams cage. The plaintiff’ and 
the defendant were the sole owners of the promises im question. 
The repair werk done by the Comatruction Company wae with the 
knowledge, aseent and direction of beth of them and the property 
reeeived the benefit ef the work, and ite value was increased, 
and the parties to thie sult were tee sole beweficinries therebye 
For some reagem not disclosed by the record, the defemdont used 
the Furniture Company aa a “dumay" in the contract wiih the 
Gonstruction Company. fad the Yuarmitara Company paid the elaim 
of the Cenatruction Compaay or the jucgment, under the facts of 
this csee the plaintiff and the defendsnt would be legally bound 
to compenante it fer the damages 14 thereby austained, “hile the 
judgment wae againmeat the “urniture Compeny, im eyulty and good 
coneclenes, az between the parties te thie euit, it represented 
an indebtedness of the plsaimtiff ani the defendant. ard the 
Plaintiff in paying the judgment wee not paying the dobt of ao 
third party. Koreover, the defendant having used the Furniture 
Company ac « “dummy” in the sedd contract, he should not be heard 
te eny in the present ouit that the eluim of the Comatruction 
Company wae sgaimet a third party. 

It isn 2 femilisr rule that where o tenant in common 
paya fer neceganry repairs om the property, or improves the 
property with the express or implind assent of Bie eo~tenamtns 
these sil imure to the benefit of ell of the @e~-tenanie, aril 
the law requires each tg contribute te the expense, in propertien 
to their several interests. (Baird v. Jockson, 98 [lle 70, a7.) 
Bumerous cases to the eame effect might be cited, but the 
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defendant concedes the rule ane UE CUS, Apparently, that it 
applies enly to cases in chenesry. It is « sufficient answer 
te thig contention te cay that the pisimtiff in the presont 
aetion anc uncer the commen counte has the right te reeever from 
the ccfencant. (Fetergon v- Smith, 212 Ill. \ppe 4525 424-5; 
Highway Commisstonerg v» Lioomingtom, “SS fll. 164, L?2-6. 
See also Haven ve Mehigarten, Li Lil. 90, 96.) in thie 
connection it is alse well to remember that the plaintiff and 
the defendant had an understanding thot ¢uch was ta pay for one~ 
half of the expense of the repoire. 

is owr opinicn the trial court erred in inetructing 
the jury io fine the iesuee fer the ¢efencant, and the judgment 
of the Superior Court of Ceeok Ceunty is revergec amc the cnuse 
is remandede 

REVERSED ARY RRMABDED > 


Barnes, Pe Jes and Gridley, Js» concure 
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Mo J. I8YER, } FN 
FPimimtiff in Srror, } SREHGR TO NURICIPAL court 
} 
Ve } OF CHICAGO. 
A. CICCOME, } 
Defendant im irrer. : 


MR. JUETICS SCALAR UALIVSRSS THE OSLAiGe OF THR COURT. 


@. ds buyer, pleimtiff, eued A» Ciccone, éefendant, in 
the Zunicipal Court of Ghiesge im an aption om contract. Defend- 
ant filed an afficewit of merite , and, theresfter, on December 
9, 1926, the csuse was re<¢hec in the regular course for trial. 
Keither the defené«nt mer kis counsel eas present in court, and 
judgment wae entered ageinst Bim im the sum of $150. On January 
26, 1927, the defendant meved the couxrt .o vacate the judgment 
order and in support of the motion filec am afficavit ef the 
éefendant's sttorney which, stripped af its legsi conclusions, 
frankly admite that the fuilure of the defendant and big so tiorney 
to appear im court at the time the qes€ was enlied fer trial wes 
aue ts the negligence of an agent of defendant's attorney ane that 
the failure to sake a motion to varste the judgment within thirty 
éuys after the omtry of the exume wes due to the megligenes of the 
said stterney. The trial eeurt eranted the action of the defani- 
emt and en Jamagary 29, 1927, entered an order setting aside the 
jadgment of December 9, 1926, ami thereafter, om January $1, 1927, 
the esse was exlied for trial end the pisintifi net apvearing ia 
eourt, om motion of the icfendent, the suit was diswiseed fex eant 
of presevution amé judgment fer the dcfendent fer costs wie entered. 


Thereafter the plaintiff presecutec thig writ ef errer., The 
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éefendant haz not filed an appearence or « brief in this courts 
The pleimtiff comtemda thet the affidavit in support 
ef defendant's motion of Jamusry 2°, 1927, did aot disclose any 
facte or grounds that woule serremt the trici court in reinstating 
the cause under section <1 of the Humicipsl Court ‘et and that 
therefore the court woa without jurisdiction te vaente the judg- 
ment order of iecember G, 1927; amd thet the court wae elso without 
jurisdiction to enter the order ef January 31, 1829, dismissing 
the eause for ssmit of prosecution and entering judgment for costa 
ageinet the plaintiff. itt is plisim thst the contention of the 
pinintiff is = meritorious ome. (See imbrie vy. Bear, 230 fll. Appe 
1553 Reed v. Pennsylvania H. Re oo., Gems Nos SL7B1, Lil. Apps 





Ete, Opinion filec December #7, 1927.) 

The judgment ef the “unicipal Court of January 20. 1927, 
vaesting the Judgmern: order of December 9, 1926, is reversed, 
and the jucgment order of the Htimicipal -ourt of Jsnusry 31, i9s7. 
diemissing the suit of the slaimtiff fer want of proescuiien and 
entering a judgment for coste in fever ef the cefencent ia alae 
reversed. 
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ROBERT L. LIGHTYOOT and 
ROSCOE GC. CATER, doing 
business as Lightfoot & } ASYRAL YROM MUNICIPAL 
Cater, H 
Appellants, ( (OGR? GF GHICAGO,. 
Ve 
JOH SHMRILAR, 
Appell ec.» 


BR. JUSTICK SCANLAN 2SLIVENSD THE OPINION OF THY GouURT. 


Rebert LL. Lightfoot and Hesce@e C. Cater, doing business 
as Lightfoot & Unter, plaintiffs, suee Johan Sheridan, defendant, 
in the Municipal Court of Chicewe, im an action ef the first clasee 
The plaintiffs eere reali ezteats brokers and they cleimed that 
Commissions were due them aa the result ef  tranesetion in which 
the ¢efendant exchanged certain property belonging to him for 
other property belonging to one Shepard, The defendemt in his 
affidavit of mevits denied toat he employed the plaimsiffs in 
connection with the snid tramesctiion, amd denied thet the plaine 
tiffs, or either of them, procured « purchoser for the property 
of the defendant or thet they were instrumental im any way in 
eescuring © purchaser fer the snid property. The cause wee submitted 
toe the eourt for trial without « jury and the court, after hearing 
the evidence, foumd the iseuer agnine’ the plaintiffs and entered 
judgment on the finding. This appeal folloves. 

The defendant complains thet the abstract filed in thie 
court ie very incomplete, and in our study of the evidenee we 
have resehed the conclusion tht thie complaint ix justified. 
ee ind a nugber of inatanece where tectimony that tende te 


rebut the theory of fact of the plaintiffs ie omittec from the 
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abstract. We, theretorc, have beem compnlies te resert te the 
record in our ¢xamination ani ctudy ef the evidenee. If the 
defendant inatead of merely compisining that the abstract was 
“woefully incomplete,” had filed an additional ebatract it vould 
have saved thie court muck time and trouble. 

We have made a enxrcful anid sxhauative study of the 
evidence in thie esse amd we heve resched the canclusion that 
the finding of the trial court wos the only ane thet could be 
justified under e11 the fects and sireuustances in proof. 

The trial court mance certain findings of fact, and the 
plaintiffs contend that in view of these findimgs the trial court 
should have held thet the plisnintiffs were entitled te comission 
from the defendant. They further contend what She trish court 
erred im holding as a propowtiion of law thet the plaintiffs were 
agents of Shepard and thet one “schingten was the agent ef the 
defendant. In wiew of the conclusion we have reached in roepeect 
to the merits of the enwe, 1¢ is entirely unnecegsary for un te 
consider these contentions of the pls intiffs. 

The judgment of the Municipal ‘our: showld be and it is 
affirmed. | 

ASP TREE ie 


Barnes, Pe Js, and Gridisy, ag GORI e 


ae 


eis of Sages oF be Lhecews weed orad ,ouetovad? ,o stented 


wate “EE aononire ou! to yiete ote seldembaexe to at bresee 


ere jowtteds ads jaii yuinistqnon yiexem te beodomt peer in't yh. 
binaw 2% footteda fated skbbe se DOLRY beak “yapetgamonk * Litt ee” 
| Lofiuec! ion cute doum duon ete ber eer ce 

silt to wbx Svk3 anscen ein Takers a ebsm arvadt eB Pec ae 
tes mekanieseo odd badoney owed oy bas eaas white aa somaive 
ic Sa 

o¢ Rives Sead oma Tee itt aaw sxBee tate ae. te ‘pubbat out 
ote sy et eoonadasm otto Sms nea? anid ike we bea bobihiaut 


el 






aes fete ofS the agabact? whaonoe oot Swe ‘Lalas ott eo 
$s09 Lobes oof spabunkt eno) Ie vole wh dos nawdage wrdestatg H 
Aetoctumes of BARELoao ovew aVidwhade add sede Ghedooved Skwonte on 
_ diem Labet ec todo Sep saoo weltiee® Kae «dmobaesen edt: ost os 
otow vithtwieke afd sole vel We moketaegosy a an gutbted ab: ovte 4 
ge Yo Sewn sae uow apigabdes. Hite Pos tne DenceMO RS ciel a 
Sooyann Mi ietoees eyad oe femkentto ee ae hoowede at ites ls ‘ i | 
et we vel Yonseessuay hone eh gk game ents Roca tea a 69 i 
Tgabaty ate tw omokd aetnes aneds tobietey 

“ Bh Bite ad WLaraly. orcas ih dail me Le Sema y OAT 





font 
cts te 


wi i 


Be. 


oe Neh wel eQOkriwe Bre ge beh: soma rey 


/ 947 T.A. 6 34 | 


109 = 32049 


JACOB HANDSLSHAN, 
befendunt in Grrer, 


Senet 


BRROR TO CERCUIT COURT, 
Vo 


SUSAR EB. CLARKE, 
Plaintiff in Srror. 


GOOK COUNTY. 


Renae Ra eg Phe F are? pe 


MR. SUSTICH SCANLAN LELIVEREL THE OP INIGN OF THK COURT. 


In the Cireuit Court of Sook County, Jacob Handelaman, 
plaintiff, sued Suean 2e Clarke, dufendont, in trespass om the 
case on promises. The claim of the plaintiff wee for rents and 
attorneys’ feea alleged to be due the plaintiff under the terms 
of a written leave duted July 26, 1923, im which the pleintirf 
wae the lessor and bimey 2. Clurke, Lyman J. Clarke and (Lifferd 
Me. Clarke were the lessees. The defendant ena guarenter on the 
lease. The lense covers the store reom on the second floor of 
the buil¢ing knorn as 5212-14 Yeet Chiesge avenue, Chicese. The 
term was from Gctober 1, 1923, to September 37, 1926, and the 
rental was $300 per month for the first thirty-six months of the 
period anc $325 per month fer the balance of the period. The 
declaration alleges thet the lessees failec to pay the rent “for 
13 months comsencing June, 1925, until and including June, 1926." 
The lease containad (inter alia) the following provision: “in 
Case anid premises shall be rendered untonantoble by fire or 
other ecssualty, the Lessor amy at his epiion terminate thia lease, 
or repair said premises within thirty deye, and failing so to de, 
or upon the destruction of auid premises by fire, the term hereby 
ereased shall cease and determine.” The defendant filed a ples 


of the general iacue and an affidavit of merite. Thereafter, on 
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December 21, 1926, on motion of the plaintiff, the defendant's 
plea and affidavit of merits wers stricken from the files and 
the defendant was ordered to plead within twenty days from that 
date. Om March 11, 1927, on motion of the oleintirf (notice of 
the motion having been served upon the stiorney for the defendant), 
the court entered an order defmulting the defendant “fer want of 
am amended afficavit of merite.” Thereupon the court assessed 
the plaintiff's demges in the gum of (3472095 and entered judg- 
ment upon the finding. On Moreh lv, 1927, the cofendest (represented 
by mew counsel) meved the court to set aside the judgment ani te 
permit the defendant te file « plea and an amended affidavit of 
merits and in support of the motion two affidevite vere filec, one 
by the defendsat and another by Lyman J. Clarke, ome of the lessees 
under the lease. The affidavit of the defendint estates thet she 
ie s housewife fifty-six years of sge and hae never befera head amy 
legal procesding against herj that she is the mother of ten children 
ranging from nine years upwards thxt during ber lifetime she has 
been engaged in looking after her home and the education of her 
children} that im June, 1926, sce was cerved with surtsons and 
employed one 0. J. Chanbers, an sttiormey, to defend her; thet she 
eupposed that wald attorney wan locking after her intereata ari 
that on or about Horch 16, 1927, ohe was informed tant « Judgment 
for $3472.98 haé been rendered against her fer fuliure to file an 
amended plea and afficavit of merite ond that upon finveotigation 
| ehe found that-anid Judgment had been rendered; thot she took the 
matter up with her attormey and that he stated thet he could do 
mothing fer hers; that she them consulted deme and dame, attorneys 
and asked them to make an investigetion and look after her intere 


estsj that she exercised ail diligence in hiring an attorney and 
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instructing kim to look ofter her defense and thet ohe has aleo 
exercined all diligence in making applicstion to set aeide and 
vacate the judgment amd that this apelietion is made at the 
earliest opportunity; that ehe has « good and meritorious defense 
to the whole of plaintiff's claim; ihat in July, 1943, the leaseen, 
Klmer Ge, Lyman J. und Clifford i. Clarke (affient's three sons), 
all being of legal age» wished to rent port of the premises at 
§212-14 Seat Chiesge avenut, in which %s comiuct « furniture gtore, 
and thet on July 16, 1923, they enterec inte a lease with oleintirr 
fer certain portions ef the seid Uaildine for « term from Octaber 
1, 1923, to September 50, 19°83, amc thet at their request this 
affiant signed a gusranty for the payment of rent according to the 
terms of the lessee; that on Kay 19, 1928, without fault of affiant 
or the lessees, but through the negligence of the plaintiff in this 
eause, there was a fire im toe bulldine thot eemsenced in the 
portion ocecupied by the plsintiff amd thet the atere fixtures and 
the property and merchancdisca bo longing to leasece were greatly 
Gamagec, that the entrance an’ atuirway iending te the vremlees 
occupied by the lesseca were ad badly damages thet ne one could 
enter and the entire suiiding ©s8 so dameged that the plaintiff 
amd the lessees coule do ne business therein and thet the premises 
were not in a condition so that merchandise could be sold or the 
public admitteds that the lease conteine the follewing cleuse: 

“In cane gaid premises hall be vendered umtenantable by fire or 
other casualty, the Lessor may at his option tcrminate this leneae, 
or repair gaid promises within thirty days, anc failing so to do, 
or upom the destruction of said premises br fire, the term hereby 
created shall cence and cetermine;j” that the premisea ware not 


repaired within thirty Gaye and the plneintiff failed to repair end 


(( 


<é- 


cata ead sale jose eg bateted sot gad. Hoot és abs aakdoundamt re 
bas SLRS Bsa Of Mokescitiga gabian at: oomegitis: ‘Lis beakorene 

eat fo obsm ct molioothiga wkds dads bas teaay Deb ond taney 
onweteb eualxzodt<c: bra Soon a ‘peel ode eaate ‘ped tau d xeqgo teelltae 
gaeeasat ele 4000 yp eiet ah anal pmtato a'tttentate Yo efodw ade co 
femee wotds atinek' tse) odeedd ore TTLe0 baw ob samt ¢o comb 








oe edukmesa oat to trag Smet os ‘feat w Be Lagok te gated ‘elit 
exo se ana hesud « goeneen af dokelw mi wi. bueOrD epnetdd tage be-8568 
Whatapate dt oepal e ecu novsdnw yas ghOOL VOL ‘int wo tale ror 
wededed motY eet = cot pabbtind ohne ada to amelsetag aadieo at 





ehdd donot ‘theuts ia daghe bas 600k 08 wedao qed od 4 ef ak 
oid od HURitOsea Sms4 to erengad até x04 yiaovan » somite dnoltie 
4 $delYte is tivat dvodote .8hOr . OL wel om Saske toacot eds te saset 
aidd ai Wkvatate adé Ye aenecily gen add ciparoncia ‘tne veooneal ‘old te 

‘gate aut Saerenmon Sime ssi bi hws ane wb oak? nt asw ovens ‘sesuao 
Tas weaMdat® sted adi sodt bee Wolemle lg oud we aedquove moneveq 

senha add OF nokuael yavetods baa doustene ode dad {opanad 
biuds vig ox 26448 begewed “lho oa exon deoneal ads yd dekguooo. R 


He gt 
VWitmkeke Gd Md someon oe ane yHedhiwe exkeme oda baa. codme 


aonimong oxfe duets tis Whegadtd westbaid ok eh diuos ‘soonest odd bn 
wat} Me Bleu ae bivod aabbuusonsm Sut? ce mekebhnos o mh dom ore 
reeduld wkkweLtod ode eabavady ‘boast: ats dele ibessimbs otkeug 

ta oth® ud siGatwaasiny toxebnots ad Efkada aos kaotq bkam eano Poe 
sQeeer wisd sdantaiss aetigo aka ts Yam teamed’ ons ee Lane rexito 
10h Of Of HekLEoY bes payeh yortdd mbhetetw eer lmerg dion xkoget ey 
eabtind weced ad Count YW wong Bebe be MeRwewcseoh ed aoge ke 
fam ovOw edeimeviy oxy didtt “pomterodsa hme beadd thaite hodante 

bases Shaw of bellat Sebreteny afd bee ayad yeetdd midatw portage 





“ettaony Seer sodenot ea nabuia cad oat sandorna has eduaqon 


oie 


premises within thirty days sfter May 19, 19255 thet on June 24, 
1925, the premieee Kad not been repaired of rendered tenantoable 

and it was then mutually unceretaod ami agreed between the plain- 
tiff anc the lessees in suid lesee thet for a congiderstion of 

$472 plaintiff would release anc cxunmee] enid lease amd alee that 

the lessees wore to move out and thet the pleintiff weulé relerse 
and Cischarge legsces from further lisbility on anid lease: that 

the sum of £475 was paid te the pleintirf amd the lessees immediately 
movwec out ef guid vbulldcime, and the premises im questien were turned 
over te the plaintiff and accepted by himg that the butiding was net 
repaired until about the widélie of cugast or the first ef September, 
at whieh time plaintiff toak goescasion amd as occupied the same 
ever since. "“A?fiant further states she dg net iiable fer any rent 
en account of gigming the cusranty beccuss there was ne cefauwit in 
the covenants by tac leastes, but on the conmtrcey dafendsnt soye 
that plaintiff, Jacab Humcelaman, fedled ané refused to repeir 
premises within thirty days after Kay 10, 1LB°S, and that the lease 
therefore coased and determimed and thet shaimtif?s relecsed the 
iegweea for the consiserntion ef four hundred seventy-two dollars 
(8472) from further linbility om acceunt of the lanes.” The 
afficayit of Lymin J. Glearke states thot ne is one ef the legsean 

in the leas@?) thot on or sbout Mey 19, 1925, the premises degeribed 
in the lease were daweged by fire and rendexsd untenanteble and that 
the plaintiff?’ dic not thereefter repair the premises within thirty 
asye, thet sinee the fire none of the lessees have at any time had 
the use of the premises described in the lease; thot the lessees 
were in purtmereship, «md thet on or sbout Jume 24, 1955, he, ecting 
for the partnerehip, entered into an agrecment with the plaintiffs 
“that on account of the fire damaging the ani premises and 


rendering them untenantable thot fer ond im cencideration of the 
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sum of $472.06 the Plaintiff Jacob Mandeloman would cangol the 

aforementioned lease ané would forever release the Lesseen * * 

from any further liebility on said lense? * * that im pursuance 

of said agrenment the gum of $8492.00 an paid te the anid Pinin« 

tiff amd eleo thet the sali heesseer moved out and turned ever to 

the Plaintiff immediately the premises; * * that the sade premises 

* * were not repaired or rendered tenantable until about the 

middle of .ugust or the firat af Copterber and that tas Pluipiire 

moved inte seme after they wore repaired and hee cocupled them 

ever since." The plaintiff filed «om «ffidevit of hig atiorney 

to the affeet that he hed telephonad te the offfice of the former 

attorney of the defenctant four times, urging hime te file an amended 

affidavit of merits, and that the eald cbierney stated thai ke had 

made efforts to communicate with hie cliemt and that the defendant 

paid no attention to the camumicutione; thot of Uareh 41, 19287, 

when the defeult amd judgment were tskem, an associate ef the 

eounsel for the dofenmitont opyesred im court “ané informec the court 

as to why they dic met file an smendad affidavit of meritea.” The 

court denied the motion to yaeate the jucgment and the order of 

default, and therasfter the defendant prosecuted this writ of error. 
Thet the defendant wis guilty of some negiigenes must 

be conceded. That the effidevitea filed by tae diufendamt set up « 

meritorious defens® cenmmet be dinputed. Gf ine facta stated in 

the afficnvite are true - ané upon the motion in question chey 

must be presumed te be - the claim of the plaintiff is witheut 

the slightest merit, ami it would be a reflection upon the courte 

to mllew the inetant judgment t@ ptemd unlegs the negligence of 

the defendant is of such s cheracter thos the courte comet look 

to the nature ef her defense. In Nason ve KeBamara, S7 Tlie 274, 


277, the court says: “As we understand the lomg and well settled 


preetice in this State, it has always been liberal in setting 
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aside defaults at the term at which they were entered, where it 
appears that justice will be promotec thereby. Mor hae the 
practice, eo fur an our Knowledge extends, been so rigid as to 
require the party moving to set the default aside, to bring hime 
self within the atriect ruies which sovern applientions in eyuity 
for new trialea at low. But where it appears by affidavit, that 

the party hae a ¢efense to the merits, aither to the whole or a 
material part of the couse ef action, it han been usual to set 
aside the default, if « rewsonable excuse is shown for not having 
made the defense. It how alee been the practice to impose resnson- 
able terms upon the defendant as & condition to nllowing his metion, 
such as that he plexd to the merits, thet he pay the eoets or that 
he comply with auch ether ressonable terms aa say be imposed. In 
such cnees the object is that justice be done between the parties, 
and not to permit ome party to cbtuin and retein an unjust ad- 
vantage.® The Supreme Court has often cites with appreval the atere 
quotation. In Dunlap ve Gregory, 14 [ile Appe G01, G05, the court 
quotes with approval the following from -augh v. Suter, 5 Bradwell, 
274: "In appliestions to set aside default, we regord the point af 
a meritorious defense ar altogether the more important of tho twe 
required, and where the jucgment is evidently unjust, a certain 
degree of neglect may, ¢speoinlly se teruz can be imposed, be Beid 
to be excusable.” ‘nd the court, in referring to the meritorious 
defense set up im that ence, uses the following langucge: “Te 
permit euch a judgment to stand weuld be « repreach toe a court of 
justice, unless, indeed, the plaintiff in errer is ehargesble with 
euch a degree of negligence »« to lesve him no standing in court,” 
and the court held that while the defendont had not exercised the 
highest degrees of diligence, still he hed not shown such a lack of 


diligence az chould deber him from an opoertumity to present hig 
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defense upon the merits. In Uiby of wahine ve Oo Bs & Ge Re Re 
Goo, 262 T11. $2, 1t appemre that the defemiant failed to file 
objections to the assessment roli in apt time, and the roll eas 
confirmed and judgment entered on July Sth. Om July Sth the 
defendant made mn motion that the jucgment of July Sth, ao far as 

it related to the property of the defendant, be set agide and 

that it be given an oppurtunity to file objectione to the cone 
firmation of the agsesument roll. The court dumied the motion 
and the defendsnat appealed. ‘hile it is evident that the defendant 
in that case woe not free from negligonee, nevertheless, the “upreme 
Court held thet the dufendunt's affidavits set up a meritorious 
Gefense and that under the circumetonees the defendant ehould have 
been allowed an opportunity to file objections, and the court again 
states the principle tast “umder the long amd well settled practice 
in this State the courte have beem liberal in setting aside de- 
faults at the term at which they wers entered when it appears that 
justice will be promoted thereby.” (See also Me¥urray v. Peabody 
Coal Co+, 281 Tlie 218, 226.) 

After a study of many of the Illineis cases thet bear upon 
the question presented by this «rit of crror, it may be stated that 
the courts are etrongly inclined to vacate a default judgment vhere 
the motion to vacate is made in term time ond where it elearly 
appears thet the Judgment, if it be permitted to stand, would work 
grave injuetice and oppression, and where it further apsears that 
the negligence of the dcfendent is not of such a choracter as 
“shoulé debar him from an opportunity to prevent hie defeneo om the 
merits.” In many of the cosee in which the appeliate courts have 
refused to vacate judgments by default it will be found that the 
Gofensaes interposed on the merita were not of a elear and ¢ atis- 


factory kind. Our courts are lonth to deny a litigant his day in 
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court, and the slleged negligence of o defendant, who has been 
defaulted, muct be viewed, to some extent at lenet, in the Light 
of the nature of the defense on the uorits thot he interposess 

After o careful congiderntion of the record in this 
case, we are of the opinion that the trial court erred in denying 
the motion of the defendant ta vaeste the judgement, and the 
judgment of the Circuit Court of Cack “oumty is reversed and the 
cemse te remanded with directions to the court to allew the 
Gefendant to file a plea and «ffidevit of merits. 

REVERSED AND ACMANDAD WITH DIKGGTIONS » 


Barnes, Pe Joy and Gridley, Ja» conoure 
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119 = 32060 fr} 
AUGUST LAUTERBACH 06 al., ~~ } = 
(complainants), } 
Appellees, j 
} APSSAL PROB SUPEE ION 
Ve ; 
} COURT, COOK dourry, 
POSSMAN TRUST ABD GAVINGS } 
{Defendente) , j 
AARON SOD SHRPRTISER and i 
BERTHA M. SODSBVERSGER, } 
{iefendantas) » j 
Appellants. } 


HRs JUSTICH SCARLAM DALIVARED THER OF TRLON OF FRE Sout. 


suguet leuterbach, Lorete Aienai and Carle clonad 
filed their bill of complaint in the Guperior Court af Cook 
County ageaine: ‘orem trust and “avings Jank, a cor parct ion, 
Aaron Godenveiser and Sertha &. Jodensedeer. Vrom a dweree find- 
img the equities with the eouplaimeants and granting the relief 
prayee for in the bill, the ¢ovendnanta dnrem Bedenveiger and 
Bertha M. Sodenveiser have presecuted this appeal, ‘The bili, 
filed Septeomver 16, 1926, alleges thet dn Fekrunry, 1926, .orete 
Alonai and Carlo Alomsi entered inte a verbal sagreomont te pure 
chase certnin resl estate in *lorida from Sertha “. Sedomweleer 
and Aaron Sodemeiser fer $5400; that pauresunant to thie agreement 
swguat Leauterbach, avting im behalf of the complainants Uorete 
Alenzi and Gayle shomad, entered into a eritten exerow agrecment 
with the defendant Acron Bedcnweieer, und depowited with the Fora~ 
man Trust and osvings Sank, an eu¢reved, the sum of 584005 that 
thie sum belonged to Lorese Alomai and Carle ‘lenait that Lt wes 
provided in the evserow sgreement that saron Bocenmweiser éepoait a 
Warranty deed fram Yerthn 4. Yovonweieer and Araren Bodenveiser, 


her hueband, ne grantore, te seid lonzisas gramteecs, conveying 
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eortain lets in Cresent City, “utnam County, “lLorida, and that 
darvom Bodenweiser should depesit with the eserewee a title 
gucrantes policy cevering the property, to be issued by the 
Palatka Abstract ant Guarantee Company or New York Title and 
Mertgege Company, showims goo title in Bartha Mo Rodenweiser 
subject to certain rights ond restrictiona; that upen deposit of 
the policy the eeorewee should deliver the warranty dead and 
guarentee policy to August Lauterbach, together with interegt on 
the $8460 at the rate of three per comt per aman from date of said 
eecrew agreement to date oY divctribution of the weserow, and ta 
deliver the balance of the money to Aaron Bodenwelserg that 
Bodemeiser has not deposited with the cverowee the warromty deed 
and title guarantes policyy thos sompleinant Lauterbach has re« 
peatedly requeetsed him te deposit the documenta se as to complete 
the tranesction, and that on Nay 17, LOSé@, isuterbach, in »riltings 
demenéed that ke furmieh the mecesvary tlile ponera within ten 
Geys from Say 17, 19263 thut complainants thereafter regeateciy 
Gemanded of Bocenweizer thst the termmg af the ecoraw be complied 
with but that he hee fatled to deposit the pecsssury title papers 
end desde; thut more them a reasonable time Bac singsed sinee the 
making of the scserew agreement within which he should camply with 
the conditions on hie part to be perforeads this the comple inants 
have been deprived of the use of their money ami the use of the 
land; that the compleinantes have heretofere, and de hereby, Ceelare 
the eserow agrecment terminsted and cemevilled, snd have horetefores 
and €6 now heraby, demand tne return of the 65400. The O11 preys 
that Foreman Trust and (savings Sank may be orders: ema cirectee te 
return and pay over to the complainants the $5400, together with 
interest thereon frame Februory 28, 1946, ai the rete of thres por 
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cent per annum, and that the contrast may be fully terminated snd 
cancelled. ‘the bank filed am anawer acmitting the ceerow agreement 
and offering to deliver ths deeds and money to the person or persons 
whom thre court should determine te be entitled thereto. In the 
anewer of the defendants Aaron Jodenwelaer amd Jeviha WU. Gadenweiser, 
they admit the execution of the exorow agreement and the depositing 
of the $5400 with the eserowae by Louterbach and they state that in 
purauance of ths agreement she defundont Aaron Sedenweiser deposited 
with the ¢ucrowee @ warranty deed from Sarthe MN. Sodenmweiser and 
Agron Sodenweiszer, hur hisband, as grantere, te Lerete Alenaid and 
Cerlo Alomei as crantecs, conveying ihe real eutate in question and 
that they have alec deposited m cuit claim dead te the preperty fram 
Harolg ¥. Pearlswn, a bachelor, «6 granter, te Lerete Alonsi emi 
Carle Alomsi ac grentees, im scceordance with the terme of the sar¢eo- 
ment, Pefendsnts further ancwer that the compleinante kmew thet the 
emly poeribility of clesring the title te the reel eatate te the 
esetisfaetion ef the complainante was by proceedings im the covrta of 
Putmem County, Ploride, and thot such proceedings sicht be indefinite. 
ay proconged 3 the’ eoon efter the execution ef the eagrow agre cmant 
the defendéante cauecd legel prececdingsn te be instituted im the Cire 
euit Court of Putnam Sounty, Flerida, je quiet title to the real eatate 
amd that they have expended o conciderable coum of momey towards Chat 
enc; that the preseecings ers till pemcing amé undispesced of ami the 
aefendunte deny that, under the circumstances, @ resgsonabie time has 
elapse: simce the making of the agreement within which Agron Baden- 
welgor should comply with the conditiens upon hin part te be performede 
The cause woo referred te a maeter, who hiard evicenece 
and fiieg « report finding the equities wits the complainants 
and that they were emtitlec $e the relie? prayed for, am ree 
commending that the comtruct and eserew agreement “be hele by decree 


ef thic court to be terminated and canceled, and that the 
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defendant Foreman Trust and “avinge Bank, a corporetion, be ordered 
and directed by esid deeree to return and pay over to the complain- 
ante the sforesaid sum of Pifty-four hundred dollore ($6400.00) to- 
gether with interest thereon from February GSth, 4c le 1926, at the 
rate ef three per cent (3%) per annum, ond that said contract my 
be fully terminated and canceled aw proyed for in the bill of come 
Plaint.” The chancellor entered 5 decree in accordanee with the 
findings and recommendations ef the maiuter seve that the court 
allowed the compiainants interest on the 78400 of the rate of five 
per cent per annum from the cute of the Cilimg of the bill, ine 
stead of the interest recsommended by the mmuters 

The master, in his report, and the chancellor, in the 

deeree, found thst more tasam a receonable length of time for pere 
formence by the defendant Agron Socenweiser ¢lepeec between the 
making of the escrow agreement anc the filing ef the bill, anc the 
finding in the degres that the complainants were emtliled to a re« 
sGiesion of the contract smd a return of the money ceposited was 
based upon the fact thxt the defendant at the time of the filing 
ef the bil] had mot filed with the eserowee the guarantee policy 
required by the eseron agreement. It is caneeded by the defendants 
that the policy was not files with the eserowee until april 5, 
1927. The written escrow agreament is silent as to the time when 
4t wae to be delivered. It is agreed between counsel thet ae the 
time of performance is not apecifled, the policy, under the law, 

was to be delivered within a revgeneble times anc it is further 
| agreed that «hat constitutes a reasonable time, cepends upon the 
facts and eireumetances surrounding the payvticuler esse. The ceo 
fendants concede that “the prineips] questien for review by this 
court is whether under the ciroumstancee in which the escrow agree- 


ment was entered into, a rexgonable time hac elapsed prior to the 


filing of the bill of complaint, for performance on the part of 
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appellants,” and they avsert thet under all the circumetanees in 
the enae the micter and the chaneolier should have found that a 
Trecsonable time had mot elapsed. “© have made a very careful 
examination of the evidence bexring upon thin subjeet and we are 
eatisfied thut the findings of the master end the ocusaneeller were 
clearly justified under the proof. Her do ws think that the evri- 
denee suctaine the further contention of the dufendante that the 
complainants waived prompt performance by the defendants. 

Om April 15, 1927, tho defeoncante Aaron BSodemmeleer and 
Bertha &. Sodenwelser petitiienec the eourt for leave to file an 
am@ndment to their joint and several snswerea and for a further 
hearing upen the 6411 ef complaint and their enewerg ae emended. 
The proposed amendment recites that on January 26, 192%, a final 
éeores was entered in the Oirewds Ssort of uimem County,Flerida, 
im the bili to quiet title, amd that by the deeree the title of 
Sertha KH. Bodenveiser to the property in quection “wae established 
&8 @ gooé and indefensible title in fee simple." and thot there- 
after o title guarantees policy was issued by the New fork Tithe and 
Mortgage Company, shecing good title to the property in Bertha be 
Bodenweiser, subject culy to taxex for the year 1926 and eubsequent 
thereto, ami that om April &, 1027, the defendant Aeron Sedemwelser 
had deposited the poliey with the exerowee. The chanesller denied 
leave to file the propesed amendment, anc the defendants contend 
that the ehanccllor erred in so doing. “e find ne merit im this 
contention. 4% the time of the filing of the patition the testimony 
iu the enuse hed been comcluded and the macter's report had been 
filed Marek 22, 1027, an¢d the enuse was befers the chanecller, on a 
motion of the complainants, to overrule ihe exceptions to the 
master's report and to enter « deeree. Im eur jucgment the chaneeller 
aid not err in denying the defondents lesve to amend their anewer. 


(See Harding v. Oleom, 177 Ill. 298, 303.) The defendants cite 
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in gupport of their comtention Gibson ve Brown, G14 Ills 330, 
and Nelier v. KeGuin, “tl Ilis 53885 <m @aeh of these caase the 
complainant was seeking .o enforce specific performance of & con= 
teaet. In the inetams ease the bi11 of She complainants sought 
the eancelintion ef the contract smi the returm of the money 
deposited thereunder, amé ap the cofendente filed no ¢reau-biil, 
the vole question under the plesdings ene sa to whether or not, 
at the time of the ‘Liling of the Gil om Ceptember 10, 1926, a 
ressonable time for performance by the d«fendants hncd elapsad. 
If the complainants were entitied to the telief prayed for, that 
right could mot be affeeted by prouf Shut the defendants had 
fiied with the eserowee on -pril 3, 1927, the title gurantee 
policy. The contention of the defendants thet by reason of the 
gnewer of the escrowee, “the iasugs are between appeliients ard 
appellees, appellants seeking t¢ compel upecdt ic perfermance of 
the cuntract, and appelieces seeking ite cameclistion,” is, ef 
course, vithout werit. Gvither by the piesdinge nor by the sevlgne~ 
ment of errers is the right of the defendents to epecifle performance 
in the present proceedings neoeerted. If sche complainant ware denied 
the eelief they soucht, the only erd>r thet could save been entered 
Would be one disaisving tao Gill fer want ef ecultye 

fre chancellor sllewed the ¢amplainante five per cont 
interest from the dete of the Filing of the 6411 om the 96400 
deposited in evcrew and the gefwndents inciat thet tae complainants 
were mot entitled te the allowance of amy intercat. After a eare- 
ful consideration of thie comtention, we have reached the conclusion 
that it is « meriterdeous ene. Sy the deerce the exorew egreement 
is esmeolied and there is therefore no oxpreas provisien for the 
payment of any interest, but the complainants argue that it ha» been 


hela by the “upreome Court thot in e.uliy interest iw sllewed or 


withhelé au, under all the cirouwmstumees of the eaca, seome juat 
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and equitable, ami they contend thst under the feete anc eirewme- 
wtances of the instant once the chancellor was juetified in alicw- 
ing interest. in wuppeort of thie contention they cite Felt vy. 
Belk, 205 Ihde £133 Kondy ve “Hates 169 (ils 783 Goldem vw. Corvenkm, 
278 111. 409, and Brimie v. Bumgom, 216 Tis Apps 474. In Peat wv. 
Bell, supra, a sale wae cet aci¢e upon whe grounc of frau, end 
iaterest wae allewed from ihe tim the tranecetion wae reacinded. 

In Golden v» Seryemkn, supra, iS wos held that “the Central Trust 
Company heaving received funds whieh belenged te the trust and 
savings bank, if 1¢ retainer them without authority ef las, should 
account for interest from the time « demand won made for poyment, 
which exe when the crose-bill wae filed.” In Brigie ve Bengon, 
gupra, the defendant had the use of the property for a mamber of 
years and on an accounting it wus found tht there woe due to the 
Complainant from the defendant §2099.8]1, and it wan held thet the 
coupleimant was entitled, under the facts and circumstances ef the 
case, to interest from the dste of the filing ef the bill. In 
Keady ve 2hite, supra, interest wan allgwec beonuse cartein funie 
hed been used. Home of thege gongs eupperte the eontansion ef the 
compleinantea. in the instant case there la ne claim of frou‘, ner 
did the defendants Rave the use of any funde belonging to the som- 
Plainants, nor are there amy facta anc cirewumstanmess that wae eS 
the deerctal order with respect to imbereat. Tae dceree, therefore, 
will bo modified by @riking therefrom tii portion of ithe deeres in 
which it is “ordered, adjudged and decread, that the defendant, 
Aaron Bodenveiver, pay to the complainants, interest on said sum of 
$5,400.00 from the date of the filing of the bil] herein, at tho rate 
of Five per cent (5%) per annum,” and the deores ag thue mocified 


will be affirmed. 
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Barnes, %» Jo, and dridley, J., conour. 
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WILLIAM Je LATHAM, Ire, 
administrator of the 
@etate of Wiliiem J. 
Latham, Gre, decensed , 
Appellee, 


APPEAL FROM MUNICIPAL couRT 


OF GHICAQO. 
Ve 


GREAT NOHTHEAW CASUALTY 
COMPANY, a corporation, 
Appellant. 
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MR. JUSTICE SCABLAW DALIV>NED TH: OPISION OF THE COURT, 


In the Munivipal Court of Chicago Yilliam J. Lathan, 
JPep adiwiniatrater of the estate of Yilliam J. Latham, Ore, 
deceased, plaintiff, sued the Great Borthern Casualty Company, 
@ corporation, defendant, in centract. A jury was waived em 
the esause was aubmitted te the court, ani the court having heard 
the evidence found the issues against the defendamt and ssecwsed 
the plaintiff's dameges «at the eum of O70, Judgment was 
entered on the finding and this appeal followed, 

On November 3, 1927, om plaintiff's motion (accompanied 
with written suggestions anc to which defendant filed counter 
suggestions), this Appeliate Court ordered thet the bill of 
exceptions be stricken, The cefendent, im ite brief filed on 
thie appeal, aseigne no resgon why the judgment of the Municipal 
Court should be revereed - in fact it doce not even ank this 
@eurt to reverse the jucgment. It simply prays that this court 
in ite opinion set forth its reasons why the b411 of exceptions, 
or stenographic reopert, wan stricken, so that the cofendamt may 
have the Supreme Couxt review the action of this court im that 


regord. 
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The cause wou tried beforu Judge Yrank B. Padden, 
and judgment was éentersc om May 21, 192%. The sourt allowed 
the defendant sixty daye in which te 7ile 2 bill of exceptions. 
Om daly 16, AVE?,. the aofencomt appesred before Judge Hagar A. 
Jonas, one of the judgee of the Municipal Court, and obtained 
the following order: “Ane how comes the defendant by ite 
solieiter, Roderick 1. O'Conner, mand heaving thie day precented 
in open court the stemographic ropert of the preceedings had 
in ths trial of eanid eourt before the Henorable Frank M. Padden, 
one of the Judges of eaid Municipal court, and it apjeoaring to 
this Court thet the seid Prank Me Madden ia not now sitting and 
holding Cours but ie om his vaeotion sand ig not new present or 
available %o sign and approve anid stenographic repert end order 
aame fLled, I have thie day im the absenew of andd Judge marked 
gaid eienogroaphic report prosente: in epem court, thie 15 day 
of July, A¢ O« 1927. Ldgear .+ Jonas, Judge of the Municipal 
Court of Chiesge.” The allege’: bili of exceptions is net signed 
by the trfal judge or sny other judge. <aAppendec te the alleged 
wall fia the fellewing’ °1 hereby certify that the foregoing 
decument wag presented te me in open court to be signed and placed 
on fiie in the above entitled cause, tais 10 day of [epts, LOST. 
Frank M. Fodden, Judge of The Municipal Court of Chicogee” On 
the exme date an order warn entered “that the 2411 of Sxeapticns 
herein presented be anc it is hereby approved and erderad filled, 
nume pro tume as of July 16, 1927." & BALL of exceptions or 
stenographic report must be signed by the prasniding judge or 
under certain contingencies by enother judge. (Sees 81, Practice 


A@b, Cabill's Tale Ste, “he 110, Gee People v- Cowen, S95 111.508, 
$22.) It ig plaim thet the signing by the trinl judge of the 
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aforesaid certificate cannot be held to be the eigning of a bill 
of exceptions or transcript of ihe evidemee, within the meaning 
of the statute, but even if ii could be, under the reverd in this 
cause, the trial judge had nO power or suthority to sign it on 
September 10, 1927. (People vs Roaumvald, 266 Tlie 548; City of 
Kagt st. Louis v. Vogel, 276 Ills 490, 404.) 

The judgment of the Municipal Court of Chicage 


is uffirmed,. 
a ¥F SEBS og 


Bernee, F. J+, amd Gridley, J., coneur. 
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174 = 31785 
SIDWEY 1. BLU, Adminiatrator of the ) 
Estate of Irme: w, Blum, Deceased, ) 
} 
Apyellent; } 
APPEAL FROM 
Vo ) SUPERIOR GOCHT, 
} 
5s ; ) COOK OOUNTY, 
TELLOW CAB GORPASY, a corporation, )} 
) 
Aposilee, ) 


Opinion filed February 9, 1928, 


HR. PREP IOING JGATIGC® TAYLOR delivered the 


opinicn of the court, 


On Septesber 9, 1954, Irm: “%. Blum, while 
eroesing Sheridan Road, nesr Diversey Sarkesy, Thiesse, 
wes struck by & Yellow Gab, belonging to the defendant, 
the Yellow Gab Gompany, & corporation, snd sc sericusly 
injured that, shortly aftervards, abe died. On Pebruary 
&, 1925, Sidney i. Slum, having been appointed adwinistra= 
tor of her estate, oroneht suit in the Superior Court 
under the * Injuries Act,® aysinest the Yellow Cab Company 


for damages, 


The decleration, ss it finwlly stead, contained 
four charges; first, generai asgiigence in the operation 
of the Yellow Gab; second, fsilure to sound the horn or 
to give eny signal to warn the deceased of the agproach of 
the Yellow Cab; third, willful and wanton necli gence; 
fourth, negligence consisting of excessive speed, The 
defendant's plea beeame, after waricus orders, the ples of 
the general issue, ‘There ree 2 trisl before the court, with 


& jury, and « verdict finding the defendant not guilty, 2nd 
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on January 23, 1927, judgment entered in faver of the 
defendant. Thie &ppesl is by the elaintiff therefrom, 


The evidence on behalf ef the sleintiff tended 
to show that on Septenber 9, 1924, about 6:20 F.u., the 
Plaintiff's intestete (hereinafter oalled “ira, Sium), 
together with her sister, Florence Ginsberg, alighted from 
& northbound bu on Sheridan Koad, 4 north and acuth street, 
at a point about 160 fest north ef Diversey Parkway, which 
erossee Sheridsn Rend east and seat; that rhere they slighted 
there was a cement landing; that it was dmylight, send the 
roadway was dry and the weather clear; that efter sliphting 
and after weiting fer a gen in the north asd eouth bound 
traffie, they started west to «rose Sheridan fosds thet 
when they arrived at the sidcle of the: etrect, both Locked 
te the north and sae a Yelior tsb coming from the north, 
approximately 200 feet from where they were etunding; thet, 
after secing the Yellow Gab, they contineed to cress the 
street, talking in = southweeterly direction; that when 
within five feet of the weet curb, they rere both struck 
by & Yellow Gab; that Irma Blum mae pieked wo and taken te 
the Colusbus #emorianl Hospitel, where she died within an 
hour; that at the time of the sceident, irms lum Yas 25 
years old and her eye sight and hearing were in perfect 
condition; thet presengere fron north bound Susses of ten 
erossed the street to the west curb aS or about the olsce in 
question, On the other hand the evidence ef the eab driver, 
William EK. Fue, is that the south bound section ef sheridan 
Road, ahead of his cab, «29 clear af traffic at the tine 
in question; that the nerth bound ¢reffie at that tise was 
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rather heavy, seversi cars abreast; that he saw Irea lum 
and her sister before the accident, but they were then enly 
five or six feet away; that they came out, running, from 
behind sn automobile that was nerth bound; that they were 
going in ® southwesterly direction; that he eas driving just 
te the right of the center of the rosd, end shen he sar thes, 
he immediately eprlied his brekes and etenped his exb as 
quickly as he could; thet, chen they came cut, running, they 
hed hold of each other; that when his cab hit one of them she 
feli down, #nd in doing so, knoeked the other sister down, 
On crose-exarination, he testified thet they were Falking 
more west then south, that their direct sides vere towards 
him; thet when Irma Slum fell, she was lying sbout ten feet 
from the center of the erowmn of the road; thet the weet haif 
ef Sheridan Sead at that point i¢ sbout fwentyefive feet 
Wide; that efter being strock, her body aoved = couple of 
feet straight in front, with her head lying to the west, 

When asked hor far her feet were from the center af the 

road, he answered, *#ell, her feet were four oF five feet 
from the center. He further testified thet he wae driving 
between fifteen and eighteen miles an Sour up fo the time 

of the collision; that there was no machine shesd of him 
that he remembered; that hia cab, going frou fifteen to 
eighteen miles an hour, would travel froe twelve to fifteen 
feet after endeavoring to atop it as cuickly az possibile; 
thet he had formerly scen pecple there, or nearer the cross- 
ing, getting off a bus; thst the busestop sas about 160 feet 
north of the crosswalk; thet aft the point in question, on the 
east side of the read there #26 = conerete alab for passengers 


ef the busees to alidit.on, When asked if he saw the sistere 
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until he ¥ss right on then, he answered, *{ seen them 
when they came out frow behind the traffie, ond I was 
enly five er six feet from theme* He further testified 
that that was the first tive he eaw thems that he did not 
see them when he was 50 or 100 feet north of them that he 
did not remeuber changing the speed of his osb; that he 
had no paesengers in hic exb at the time; that as soon as 
he eae the sisters come out, he acpslied the footebrakes 
as hard ag he smild, 


fhe evidence of one Schliew, who Fag in the ade 
vertising business, snd whic wes called for the plaintiff, 
is to the sifect the! as he was driving serth on the enat 
side of Sheriden Remd, Ke san a Yellee Gab strike tro sisters 
when they were about four or five feet from the west curb; 
that aft the tize, he wes ainost directly orcesite on the 
other side of Sheridan soad; that at thet time there vere 
ne other cers coming south; thet as the reeult of the cellisison, 
one of theromen was thrown over the fender toward the curb, 
end other fetl down on the rosdway, in front of the front 
Fight wheel, which then passed over her body; thet the view 
he had of the orcurrence eas theough the side windshield of his 
automobile; that he did not se@ a moter bus, OF Eny care 
north bound on Sheridan Read ahead of him; thut at the time 
in queetion, Iran Blum sand her sister ~ from the time they 
were from five to ten feet weat of the east curb <- “rere 
leisurely «elking serecs the etreet;* that the Yelior Geb 
struck the one of the sisters that cas furthersé south. 


fhe evidence of ane Lowenstein, « lawyer, called fer 


the plaintiff, is to the «ffeet thet at about the time in 
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question, he was driving an automobile nerth on Sheriden 
Road, just north of Siversey Parkway; thet he saw 2 Yellow 
Gab atrike Irm Blum and ker sister; thet at the tine of the 
collision they were approximetely fifty feet nerth ef the 
north side of Diversey Sarkway, on Gheridan Soad; that they 
were about in the center of the west half of the roadrey; 
thet he saw the Yellee Gab at the soment of impact, but did 
not see any other oat going south at the tise, fhen asked 
if he sar any Other asre ehend er behind the Yellore Gab, he 
answered, "No, a6 1 remember i$, the Yello® Gab was prectic= 
ally alone, There were other cure en the strect, owt they 
were goettered 50, or 100, er 200 feet apart at that heur.* 
He further teatified that he did not ©now at «bet epeed the 
Yellow Gab waz traveling, as it ia scing in an opposite 
éirectien to him; thet Sheriden Bond at thet seinmt is ebout 
forty feet «ide, 


On oFoss-exanination, he teetified thet he 414 
not notice any ore shesad of himg that there sas not a 
ateady etream of cars shend ef hia at that hour; thet there 
never is; that of the coors that were senttered GO to LOO to 
#00 feet avart thet «ere coming south, no one was close to the 
Yelice oxb; that probably there were tee or three within the 
bleck behind the Yellow Gab; thet the nearest was somewhere 
within fifty or 160 feet of the Yellcr Gab; that he did not 
see the Yellow Cab before the impact. 


Phe evidence of Rosengrin, an accountent, whe 
Was driving his autesebile si the tise in question, ses te 


the «ffeot that he ese driving about 25 feet behind the 
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Yeliow Gab, both machines going sbont 26 miles an hour; 
that he say treo women suridenly acpear from the northbound 
$reffic, He testified, *I was driving along behind this 
Yellow faxiosb, and suddenly it seems I saw two ladies 
suddenly acpear from the north bound treffie, and it ell 
happened in an inetunt, end case the impact. i saw thes 
tugging at one another before the oar struck, just for a 
flagh, one pulling the other cone, trying to go in opsesite 
directions; go nowheré,* Ke further tcstified thet shen 

he first enw them, *fhe taxi suet have been about 12 feet 
away 2t the time, beenuse I jeemed on my brakes instantly; * 
that the north bound traffic st thet tims was quite heavy, 
When asked if they were 12 feet ahead ef the taxi when he 
saw them, he aneveret, *I estimate about 16 or 12 feet hefore 
the Yellow texicab struck them, «ten they jusmed in front ef 


the car,* 


fhe evidence of one Sehert, 2 police officer rhe 
wae directing trafiic near the point im question, *=s te the 
effect thet the north bound traffic on the evening ef 
September 9, 1954, ene very hexvy. 


It bas a celiasitous oecurrence, ani some one Fas 
guilty of engligence, “hether the negligence as that of 
the cab driver, was ansvered by the verdict of the jury 
in the negstive; and that ansver we take as of sonsiderable 
meaning; in other words, we sanction it, unless we find it is 
Clearly against the weight of the evidence, Does the record 
disclose that it was? there is evidence thich if taken out 
ef its context snd considered by itself, tends te exculpste 
each of the perticipsnts. The testimony of the surviving 
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sister that she and the deceased looked before they 

sterted crossing over the west half of the road, and that 

at that time the Yeliow cab was 200 feet away to the 

north, taken by itself end believed, sufticiently proves 
ordinary care upon the vartvof the deceased, and, also, 
proves negligence, by excessive speed, at leset, on 

the part of the ceb driver, Gn the other hind, the 

teatimony of the eab driver = cubstantially corroborated 

by that of Rosengrin = that, ss he ceme south, driving on the 
Fight wide of the rozd, from 16 to 18 wiles an hour, with the 
west half of the readway shead of him clear, but the east side 
heavy with traffie, the sisters came running cut onto the 
west side of the resdwery from behind s north bound automobile, 
eo that he did not see them until he was within five or six 
feet of them, taken by iteeif, an’ believed, proves, at 


least, contributory negligence on the part of Iraa Slum, 


fhe jury evidently consluded that irae Sium 
Was careless and that the on> driver was not; and there 
wae anple testimony, if believed, te sup ort their rerdict, 
It follows, therefore, that, disadvantageously slaces &s Fé 
are, with only the record before us, we are bound te give 
effect tc the verdict, wuless we find such inconsistencies 
and diserepsaneies that lead the mind convincingly to ine 
opeosite conclusiog, ve do find snonuamenaiar idl the 
narration of the facts upon which the verdistAn 11 probabilig 
based, is consistent «nd rationsl, and if true sakes out a 
complete defense, ‘the testisony ae to the exact position of 
Iree Blum in the read #hen she vse atruck is diseussed, but 
if we assume that she and her sister ran out from behind a 


north bound automobile shen the Yellow Gab gag but 2 for Leet 
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away from them, their subsequent wotions and that of the 
Yellow Geb being the result of suddem and great danger, 
moO oR® can Trekeonsbly and surely conjeeture in juet shat 
way and at just whet exact point in the road, east or 
west, the collision would take plece, With the record as 
it is before us, We do not feel justified in overriding 


the verdict of the jury. 


it is urged fer the wimintiff thet it wae error 

to permit the cab driver ts state why, between the date of 

the accident and the sonelusicn of the inquest, he did not 
drive for the defendant, Counsel for the plaintiff having, 
UPOR Cross-exasuination, brought out for the first time that 
the ceb driver did not drive for the dsfendant from the date 
ef the accident until after the inquest, it sae then entirely 
proper for the defendent to show why, especially as «1 thout the 
facts upon that subject, the jury misht heave inferred that 


his employer had concluded that he hed been cireless, 


On the aubject of instructions, many sb jections 
are made for the nisintiff, Gp behalf of the claintiff, 
the court gave fifteen imstructions, and refused nine, and 
gave, on behalf of the defendant, twentyefive instructions, 
and refused one; muking a total of ferty given instructions, 
hat was, obviously, sore than was neeessary. The practice 
ef giving an exoéesive minber of instructions has been re@ 
peatedly condemed, Ademg v, Smith, S@ 111, 417; Deaubach v. 
Drake Hotel, 243 11. 4pp. 289. ¥e bave exazined 211 of 
them, however, and are of the opimiog, considering that, 
in its @ssence, the situation of fact was one of simplicity - 


quite the opeosite of that im Sohen v. Eeiustein, 231 Til. Ape. 
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84 - and that the chief deternining factor wes necessarily 
the eatter of credibility, that no such substantiel error 
was committed in the matter of instructions as to justify 


& yevergal, 


¥or the reasons stated above, the judgment rill 


be sifirmed, 
APP IVMED, 


ROLDOM AHO BILSON, dd. CONGUR, 
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JOHN GANAS, 
Appellee, 


Vo APPEAL PROW 
SUPERIOR SOURT, 

PETER PAPPAS, et al., 

SOOK COUNTY, 





On appeal of 
GEORGE VATSINEAS, 


Appellant. 


Opinion filed Feb. 9, 1928, 


MR. PRECIDING JUSTICH TAYLON delivered the 


Opinion of the court, 


On June 29, 1923, Costas and Ksllane gave o 
chattel mortgage, seouring = note for $2,200.00, payable 
in installments, upon certain personal property used for 
a restaurant, located st 5967 West Chicers avenue, to Chas, 


Bender oe. It wee recorded on the same doy. 


On Ogtober 15, 1924, one Kare2leakss gave « 
chattel swortpage, securing 24 notes of #100,00 each, cover= 
ing the restgzurant chattels, good-will and leasphold of the 
same premises, to Veteineas, = defendent (here the only 
aprellaht). This mortgage contained = power of sale, with 
or without notice,, at public or private sele, it wae 


recorded on the day it was given, 


On February 6, 1925, karvalekas, claiming to 
orn the restaurant at 5967 vest Chicago avenue, gave a 
chattel mortgage on the personal property of the restaurant, 


to secure the sum of $1,200.00 to Ganas, the complainant, 
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but gave him only six notes of $100.00 each to secure 
& total eum of $600.00, Thies mortgage was recorded the 


next day. 


There were several other saall mortgages, upon 
various portions of the same personal property, one on 
some linen, one on a refrigerator, and one on & cash 
register, which were priorntot those of the complainant, 
Ganas, and the defendant, Vatsineas, They seoured, altogether, 
about 170,00. 


Keralekae failed tc pay Ganas, the complainant, 
the 600,00, due on his notes; and on September 9, 1925, 
Ganas obtained judgnent, by confession, upon his notes, 
in the aum of #776,40 and costs against Karalekas; and upon 
the judguent, execution was issued and later returned, no 


property found, 


From the evidence the learned Chancellor asde 


the following findings: 


that said Peter Panpas, George Vatsineas, Mercantile 
Laundry & Linen Supply Go., 2nd their agent and attor 
ney, Demetrios Tasiopowlos, knew that said Peter Ear- 
alekas executed the aforesaidnchattel mortgage to s€= 
eure his indebtedness to John Ganas; 


that George Vatsineas, by and through his attorney 
and agent, Demetrios Tasiopoulos, agreed to sell on 
July 36, 1925, to Hick Andrews, the aforesaid property 
and restaurant for $5,000, free and clear ofall ligne 
and the olsims of all persons; that he agreed with 
Nick Andrews to go through the formality of a pretend= 
ed foreclosure chattle mortgage aule, and sell the 
property at & pretended auction sale to Peter Pappas, 
who is associeted with George Vatsineas as se-director 
of the Mercantile Laundry 2 Linen Supply Co., that 
on July 30, 1985, said Demetrious Tasiopoulos, as 
agent for seid George Vateinesas, agreed to sell said 
property to Hick Andrews for $5,000; 


that on July 31, 1925, Demetrios Tasiopoules, the 
attorney and agent of George Vatsineas, pasted 4 writ- 
ten notice of a pretended chattel sortgazge foreclosure 
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gale on the ice box in the kitchen in the rear 

of the premises known as 5967 West Chicago avenue, 
Chicago, Illinois; that said notice wae covered 
with @ coat so that it could not be seen; that 

& notice was affixed on the vestibule door in the 
front of the premises, which was on August 3, 1925, 
placed on the front window of said premises; that 
no other notice of the foreclosure sole was posted 
by the mortgagee or his agenta; 


that Niek Andrews went into possession of said 
property pursuant to the agreement of Demetrios 
Tasiopoulos; 


that Demetrios Tasiopoulos, as the attorney and 
agent of said George Vatelineas, on Auguat 4, 1925, 
at 4:00 o'clock pem, went through with and made 
@ pretended auction sale; that he acted as the 
agent of George Yateineas and ag his auctioneer 
and gold the property at auction; that he offered 
saiduproperty at muction separately and not having 
received sufficient amount for aaid property he 
offered the samé in bulk, including the leasehold 
for the aforesaid premises, and received the highe 
est bid from Peter Pappas, one of the defendants, 
of the sum of $1,000, and that he scold said property 
to said Peter Pappas for the sum of $1,000; 


that Peter Pappas is cd=director with deorge 
Vatsineas for the Meroantile Laundry & Linen Supply 
Co,, & corporation; that he became the ourchaser 
a% said pretended auction sale aa the agent of 
George Vatsineas in pureguance to an understanding 
and agreement had and entered into with said Georg 
Vateineas and bis attorney femetrios Tasiopoulos, 
prior to the time of said pretended auetion sale, 


that on July 30, 1925, Wick Andrews paid Demetrios 
Tasiopoulos $500 in part payment of the purchase 
price of $5,000 for said property; that immediately 
after the pretended auction sale Nick Andrews paid 
said Demetrios Taeiopoulos the additional sum of 
$575; and immediately after the pretended auction 
gale the property aforesaid was delivered to said 
Nick andrews, an@ that on the same or the next day 
said Yemetries Tasiopoulos wrote and drew up all 
the papers and doduments for the purchase and sale 
of said property. 


that Demetrios Tasiopoulos was the agent and attere 
ney of s#id George Vatsineas, Peter Pappas and Ni ok 
Andrews, and acted as their attorney and agent st 
the same time throughout the carrying on of the pree 
tended foreclosure and sale and executed ali documents 
in connestion therewith for all parties ao age 
that said property was sold to said Nick Andrews by 
means and through the pretended foreclosure sale 
aforesaid; 
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that Peter Pappas pursuant to his agreement with 
George Vatsineas, Demetrios Tasiopoulos and Nick 
Andrews, executed a bill of sale conveying the afforee 
said property to Nick Andrews on August 5, 1925, and 
on the same day Nick Andrews executed a chattél morte 
g®ge covering the aforesaid property to said Peter 
Pappas to secure the payment of his notes for the 
purchase of said property in the emount of 23,925; 
that John Ganse did net have any notice of said 
pretended foreclosure on July 71, 1925, and of 
said pretended auction sale cn August 4, 1925, 
and was not given an opportunity to redeem from 
the mortgage foreclosure sale by said George Vatsineas; 
The final deeree ordered thet judgment be entered 
in favor of Ganas and against Vatsineas, the defendant, in 
the sum of $533.33, and costs, and thet the cause be dise 
missed as to Pappas, Andrewe, ereantile Laundry 4 Linen 
Supply Company and Karelekas, This appeal ia fron that 


decree, Able briefs have been filed on both sides, 


The bi11 of complaint was filed on September 22, 
1925, and charged fraud and conspiracy on the part of the 
defendants, and =sked that they account for what they made 
as @ result of the pretended? foreclosure and sale, or ree 
turn the property, or failing to do so, that a money deeree 
be rendered sufficient to satisfy the complainants’ judgment 


ageinst Karalekas, 


Considering the evidence, we agree with the cone 
elusion of the Chancellor. aA fraud was perpetrated at the 
expense of the compleinant and, at a minisuwm, he was entitled 
to recover the amount he had paid out, and which the property 
had been mortgeged te secure, It is true that Keralekas was 
not a party to the suit, but he was not necessary. Tre 


deoree in based on the fraud of Vatsineas and others, It is 
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not, technically, « bill to foreclose or redeem, it ie 
based upon the broad principles of equity that He whe 

with others conspires to cheat another out of his rights 

in personal property may be sued and required either te 
give up the property itself or in failure of that be muloted 


in dame ges, 


In such & case there ia no adequate remedy at 
lew, and in euch a oase, as no claime are pursued against 
the originel mortg= ger, he is not = necessary party. Here 
the complainant had judgment agtinst Karalekas, the morte 
gager, and exeoution had been returned no property found, 
There was no further need of prosecuting him. The come 
Plainent's case was that certain personal preperty, in 
which he had an interest,had been fraudulently appropriated 
by Vatsineas and others, and that his rights therein ought 
to be recognized and oonfirmed, or the wrongdoers ordered 
to pay him the amount they had caused him to lose, it 
was urged for Vatesinees throughout the trial that the 
foreclosure was regular. If it was regular, then, obviously, 
the wortgager hed lest hie equity, ani the defendant, here, 
Vatsineas, is not entitled to set up any rights on the part 
of the mortgagor, whatever they may be, for redeaption or 
otherwise, as a defense to the complainant's claim of fraud. 
Sperry, Watt & Garver v. Ethridge, 70 Iowa 37; Eriabee v. 
Langrorthy, 11 Wis, 39%; Smith vs Woolbsugh, 1 Wis, 433; 
Hull v. Godfrey, 31 Neb, 294; Treat vs Gilmore, 49 lie, 34; 
Mowry Ve Sank of Saraboo, 54 Wis, 38, The 
complainant might have brought suit st law, but considering 
the charges and what the proof showed, the only adequate and 
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appropriate remedy was in equity. 
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inaenuch as the complainant sought to make 
Vatsineas account for the surplus profits he made out of 
the fraudulent foreclosure and sales of the propertyg and 
wo to account for the property he converted and misapproe 
priated to his own use, hie most appropriate remedy was by 
bill in equity, based, in reality, on the froud eof Vatsineas 
and his accomplices, (lass Ve Doane, 15 Ill. App. 86. 


It is urged for Yatsiness that the evidence does 
not show that the conpiainant made a sufficient tender 
of what was due before filing bis bill, fhe complainant 
Claims that he did make s tender of the amount due, te 
Vatsineas, about August 1%, 1925, He so testified, that 
he would pey him, Vatsinens, the avount of the sortgage, 
expenses and rent. We de not think, however, that a tender 
of any kind waa necessary. Vateineas cleimed the sale was 
bona fide, and if so, then = tender would te superfluous; 
and, further, his refusal, considering the situation of the 
property, made it unnecessary thet the tender should throughe 


out be seinteined, 


It is urged for Vateineas that the Chancellor 
erred in finding thet Vateiness made a profit out of the 
gale of the property; that the crror arose from congidering 
the value of the leasshold as part of the oredit to be givea 


to Vatsineas's claim. ‘That was entirely proper. The court 


said in Inglehart, et al v, Grane & Wesson, 42 fil. 261, 


“where there are two creditors standing in equal 
equity, one of whom haa ssourity upon tre funds 
and the other upon only one of the two, the former 
is required to proceed primarily against the fund 
upon which the latter has no claim," 
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In our judgment the court had jurisdiction 
and the evidenee fully justified the decree, The 


deoree, therefore, will be ef firmed, 


AFP IRWED. 


HOLDOM AND WILSON, JJ. GONGUR. 
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ARNT JORNGON, 
Plaintiff in om APPEAL FROM 
v, ) SUPERIOR QOURT, 
; COOK COUNTY. 
DR. Je Ve FOWLER, 
pefendant in rrog, 


Opinion filed Feb, 9, 19383 


HR, PRESIDING JUETICH TAYLOR delivered the 


opinion of the court, 


The record befyre us shows that on November 
26, 1936, the plaintiff in error took an appesl from an 
order of the trial judge, and on Janusry 13, 1977, filed 
an apper) bend, 


That on Warch 14, 1987, he sued out # writ of 


error in the sane cause; 


Theat on Neveaber 9, 1927, the defendint in error 


moved to dismiss the writ of error; 


fhat on November 14, 1927, the plaintiff in error 
moved to dismiss the writ of error, snd, on the same date, 
filed a short record, including the final order and judge 


ment, the apoeal.bond, and ite approvel; 


Yat on November 18, 1987, the plaintiff in error's 


wotion to dismiss wee denied; 


That on v,veuber 35, 1927, the defendant in error’s 


motion te dismiss was denied; 


In further considering the metter, wé are now of 
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wo ee 


the opinion that the motions to dismise the writ of error 
should have been allowed; the reason beine thet on Hovember 
14, 1927, when the writ of error wae sued out, an appeal 
was then pending in the snme cause, the bond having been 
approved on January 13, 1927, ond as & result, there wae 
no cause at thet tine pending in the trial sourt upon which 
the writ of error sued out could take effect. Sinclair v. 


Binclair, 224 111. App. 150. 


fhe orders of November 18 and fovember 25, 1927, 
above mentioned, will be wronted and set acide, and the 
motion of the defendant in error to dismiss the writ of error 


will be allowed, 


BRIT OF ERROR OISHIBEED, 


HOLDOM AND WILSON, JJ, CONCURS 
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GAROLINE FAXON, ) 
) i 
Pleintiff in frror, ) 
ERROR 
Ve ) 
) GIROUIT SOUR, 
‘W. J. SLOAR, QOOK oOUNTY, 
Defendant in trrer, ) 


Opinion filed Feb, 9, 1928, 


WR. PRESIDING JUSPIGE TAYLOR deliverefithe opinion 


of the court, 


On January 18, 1996, Gareline Faron, as plaintiff, 
brought suit in the diroult Gourt, aminst ¥ J. Sloan, as 
defendant, for damges for personal injuries claimed te 
have been the result wf the negligent operation of a motor 
vehicle belonging to the defendant which collided with an 
automobile in which the plaintiff was riding, 


A gumMOnG Wes iseued and served an the jofendant 


on January 18, 1926, 


On January 81, 1926, the plaintiff filed « declarnze 


tion, consisting of seven counts, 


On February 15, 1936, the defendsnt pro se filed a 
Plea of the general iseve, and « olea setting up that at 
the time in question he was not in corseesion of the auto= 


mobile, and that the autonobile was not then under his control. 


On July 19, 1926, the pleintiff filed a replicse 


tion to the juet mentioned ples, 
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On April 14, 1987, the record shows the following: 
"This cause being called for trial ex parte, comss the plaine 
tiff to this suit by her attorney and issues being joined, 
At ie ordered that » jury comes” that "after hearing all the 
evidence adduced," the jury found the defendant guilty and 
assessed the plaintiff's damages at the sum of $1500.00, It 


further shows that judgment was then entered woon the verdict, 


On Way 16, 1927, Simone & ve Squohet, attorneys, whe 
head not entered their appearance, or appeared in the ease before, 
filed a “motion in the nature of a writ of error goram nobis,’ 
for the defendent, asking that the judgment ef April 13, 1937, 
be vacated and set aside; snd filed therewith affidavits by 

ne Bouchet, Korby end the defendent himeelf, 


On May 16, the olaintiff, by her attorneys, filed 
a demurrer to the above mentioned motion, stating thet the 
matters set forth in suppert of the motion vere not sufficient 


in law, 


The defendant then mowed the court to overrule the 
demurrer to the defendant's motion, and that wae allowed, to 
whioh ruling the plaintiff exeepted, The court then vacated 
the judguent and set aside the verdict, to which ruling, #190, 
the plaintiff excepted. The court then set the cause dorn for 
trial on June 87,.1927, ‘The plaintiff exeepted thereto, aid 
prayed an appeal from the order of the court overruling her 
demurrer and vacating and setting aside the verdict, «nd setting 
the cause down for trial, to the Anvellete fourt. On July 29, 


1987, the defendsnt sued out « writ of error to this court. 


With the record in thet stete, the matter is here 


far revier. 
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The ohief error assigned is that the trisl covrt 
erred in allowing the motion of the defendant in error to 
vacate and eet aside the verdict and judgment of sd. 12 
1927, 


% 


From the above etatement, it will be seen that the 
matters involved arise under Section 89 of the Practice Act; 
and the queation is whether the affidevites in support of the 
motion of way 10, 1987, show that such errors in fact were 
committed in the proseedinge which could be corrected by a 


writ of error coras nobis et common law, 





In Hgrabia v. Thompson Hospital, 309 I}]1, 147, 


the court said; 


"The errors which may be corrected by the 
court upon «a motion of this kind are sueh errors 
in fact as could have been corrected by a writ of 
error goram nobis at sesmen law, This writ vas 
allowed at common law far the curpose ef revoke 
ing a judgment for some error in point of fact, 
and not in point of law, not appearing on the 
face of the record, ag where the defendant, being 
& minor, appeared by attorney, or the plaintiff 
er defendant was a married woman at the time of 
commencing the suit or died before judgment, or for 
some error in the process, or through the default 
of the clerk, fhe writ of ervor eoram nobis will 
not Lie for error or wistake of the judges in point 
of law, but « writ ef error mist be sued out of 
the Superior Gouri to cor rect such error, (8 Tidd's 


Practice, *1136=37 )* 
Ip, that opinion, illustrative Of the practice concerning 
guoh motions, the following casea are cited: #itehell v. 
King, 187 111, 483, Gyemer v. Illinois Commercial Men's ASsne, 
260 id, 516; People v. Noonan, 276 id, 426, and Qhapman ve 
arth rican Life Ins, Sos, 297 Ill, 17%, 


In that epinion the court further said, 
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*$he errors of fact which could be made the 
basis of such a writ and on now be made the bagis 
of x wotion were not errors upon such cuestiona of 
fact as arose upon the pleadings in the original 
cus®, OF questions of fact averred in the pleadings 
upon which issue might have been taken, or such 
Questions of fact as constituted the basia of the 
cause of action or defense upon the merits of the 
case or might have been pleaded as a defense to the 
merits, They were cuestions of the character mene 
tioned in the cases or by the textewriters where 
the writ has been discussed as a means of correcte 
ing errors in the seme court, ond referred to the 
disability of parties, the inoxzpacity of the plaine 
tiffs to sue ur the disability of the defendsents 
to defend, euch as infancy, coverture, death of one 
or more of the parties, death of = joint party, 
ineanity. <Any of these facta, if known to the court, 
would prevent the eatry of a judgment, and it is to 
error arising out of lack of knowledge by the court 
of such facts that the writ of error coram nobis, or 
the motion which is ite substitute, rpclies, and not 
to back of knowledge on the pert of the wurt of 
cenre sonstituting & Omnuse of action or a defense 
to it. 


It is, therefore, only such errors of fact 
as do not appear upon the face of the record which might 


have been cured by the writ of error corsm nobis, that 


may now be cured under Seotion 89 of our Practice Act, 


The particular sattere involved here and whic 
are set up in the affidavits, give rise to the question 
whether when a osse ia reached on a first call and the 
trial judge sets it down for a day certain that ia on 
error of law, or is such an error of fact, as to justify 
ite correction by a motion in the nature of a writ of error 
coram nobis, Counsel for the defendant in their brief state 
that euch a setting for trial may be the reault of both 
an error of fact and an error of law; that the mere come 
mission of an error of law certainly cannot ipso facto 
preclude the commission of an error of facet also; that 


gimilerly, ean error of lew in getting a case for trial in 
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Violation of the rules of court or statute, may be due to 
the court first having committed an error of fact, whieh 

is not apparent on the face of the record, and that it ie 
that error of faot which the present motion ia eimed at; 
that in this case the court on first onll, in the presence of 
only one party, set the case specially for trial on a day 
certain, so that the same was tried before its number 

Wae ever reached on the trizl call; that the error committed 
was that the court at the time 1% entered the order setting 
the case specially, supposed the fact te be, either that 
beth parties were present, or represented in court, or that 
the motion by counsel for the plaintiff that the case be 
specially set, was made after notice served on the other 
party, or by virtue of some agreement to that effeet existe 
ing between the parties or their attorneys; that as no such 
agreement, in facet, exiated and no notice had ever been 
served, and only one party was present or represented, that 


the court was guilty of « commission of on error of fact. 


fhe affidevit of pe fouchet, one of the attorneys 


for the defendant, containe the following: 


‘that through some inadvertenos, misprison or 
error, this cause when oslled on first cail on 
the date aforesaid ras speelelly set for trial 

on a day certain, and thie in the absence of 

the defendant or anybody representing him. That 
no notice of such setting was ever given this 
affiant or his office and thet he had no knorl- 
edge of the same, ‘That the above procedure in 
trying seid case ovt of its mimerical order in 
the absence of agreement between the parties or 
notice to both parties, or their representatives, 
wae in violation of Rule 24 of thie Court and 

of Section 21 of the Practice Act of the Revised 
Statutes of Illincis, and was due to some error 
of fact, the exact cireumstances sprrounding 
which are unknown to this affiant, for the reason 
that he was not pregent when such error vas come 
mitted and that the same does sot appear from the 
face of the record herein." 
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The statement by counsel for the defendant 

thet no notice wae given to hia, is not chergeable te 

the plaintiff or the pleintiff's attorneys, beosuse 

at the time of the setting of the case, the defendont wan 

not represented by counsel, but ected ae his own lawyer, 


and had merely filed a ples signed, *#. J. Slomn pro ge.* 


Further, the statement that the trial of the case 
out of its numerioe] order wos in violation of Rule 34 of 
the Court and was due to some error of fact, that the 
exact clroumstances surrounding it were unknown to be Souchet, 
who beosme one of the attorneys for the defendant after the 
entry of the judenert, certainly is not # showing, of any 
kind, of an sotuel error of fect, bet, rether, an admiesion 
thet if there wis an error of fact he did not know whet i¢ 


in the additional affidevit of De Souchet, the 
following is stated, 


*pffiant further stxtes that on, to wit: October 
14, 1926, when said oase waa called on first call, 
this court, as this affiant verily believes, fas 
erroneously of the opinion either that both parties 
to this sult were present or represented in court, 
or had agreed thet the ease should be specially set 
for trial, That euch wae not the fact, That when 
this ope was called on first opil neither the de= 
fendant nor any one representing him were present 

4n court, That this affiant wes not present in 
eourt beceuse he wished anid cause to be marked 

for trial, which wish rendered his appearance at 
court on first call unnecessary, That neither this 
affient nor defendent nor anyone for him, had had 
any agreenent, communiestion, or understanding with 
plaintiff, plaintiff's counsel, or anyone represente 
ing the plaintiff, thet this case should be specially 
set for trial or advanced out of its numerical order 
on the trial oakendar, 

That if said faots ae above set forth had been 
known to the Gourt at the time of the entry of the 
judgment herein, they «ould have prevented and de=- 
terred this court from entering sxid judguent or 
allowing the same to be entered, as the af tiant 
verily believes,® 
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Was the setting of the cause when it was called 
on the firat call for a day certain on January 10, 1927, 
out of ite numeric 1 ord’ r, an error of fact? Ye do 
not think it was, The one was St issue; the defendant 
had appeared and filed e plea, snd the court saw fit to 
set 44 down for a day certain; in doing thet, he exercised 
his judgment. ‘Whet he did, he intended to do, and there 
is no sufficient reason for aseuming that it was done 
Otherwise; or that he had in mind the faote te which counsel 


for the defendant referred, 


It is sometimes diffiowlt to draw the line between 
errors of faet end errore of law, as those matters come 
within the seope of Section 89 of the Practice Act; still, 
we know of -o case that even suggeate that such a situse 
tion as the one here involved would justify correction 
by a2 mdtion under Section 89 of the Practice Act. The 
most that oan be said of the action of the trial judge is 
that he erred in hie judgment as te the rules of proceedure, 
and erred in their application, And that was 211 conduct 
involving matters of law, Counsel urge that it may be cone 
@idered both aa = matter of law amd as 2 watter of Tuct. 
That may be true if viewed siaply ac a quésticn of dialeetics, 
but i% is not true in the eyes of the law vhen considering 


Section 89 as a practical matter of procedure. 


If the record whows any substantial error of law, 
the defendant hag ean appropriate remedy, if pursued in apt 


time, by aypesl or writ of error, 


For the reason ateted, the order of the trisl 
judge vaceting the judgment of Aprill?, 1927, will be reversed 
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and the omuse remanded, with direotions to expunge that 
order, and permitting the original judgment of that date 


to remain in full foree and effect, 
REVERSED AND REMANDED WITH DIREGTIONS, 


HOLDOM AND WILSON, JJ. GONCUR. 
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ANDREW LINK, 
SPPEAL FROM 

Appellee, 
SUPERION OOURT, 
Ve GOOK COUNTY, 
) 
} 
) 
) 


QITY OF CHICAGO, a Municie 
pel Gorporation, 


Appellant. 


Opinion filed Feb. U, 1928, 
WR. PRESIDING JUSTIGE TAYLOR delivered the 


opinion of the court, 


This is an setion on the esse brought by 
Andrew Link, es plaintiff, agninet the Gity of Chicage, 
defendant, to recover damages on account of personel 
injuries alleged to have been sustained on Wareh 1, 1925, 
by reason of a defective evrb near the northwest corner 
of Thirtyeseventh street and ashlend avenue, Chicago, 
There was a trisl by jury, and 6 verdict and judguent 
for the plaintiff in the sum of $1506.00, This appesl 
is from that judgment, 


fo brief has been filed on behalf of the plaintiff. 
fhe evidence of the plaintiff ie to the follow« 
ing effeet:= "0, March 1, 1925, I was down to visit » friend 
at 3626 intand avenue, ir. Weise went with me, Ye rensined 
thereuntil about 10:30 that night. when we left his house 
we went to the northwest corner of thirtyeseventh snd 
Aghlend avenue, It was an awful cold day, raining snd half 
sleeting; snow flurries; We remained at the corner of Thirty = 
geventh and Ashland shout five minutes, when the first car 
came along on Ashland avenue, going south, The osr passed 
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us up, and we had to Wait for another car, While we were 
waiting for the car we were etanding on the outside when 

the first car passed by, and we went to take shelter on the 
northwest corner of Ashland. We waited for the other esr to 
come along. The other omy came slong in about ten or fifteen 
minutes, Mr, Weise stepped out first, and 1 followed him, 
and a8 I got to the corner I stepped om the curb, and stepped 
into a hoke, and fell back wnd broke my leg,* 


The evidence of one Weiss, for the plaintiff, 
is te the following effect:i- 


4] have known the plaintiff about 38 years. 
We atood at the gorner, we went out in the etreet and 
the first car passed by, end I told Mr. Link te step back, 
there wes a vacant store on the corner and we would shelter 
from the cold, We w#tood there, and I asys, ‘then the next 
ear comes I am going out and stop the oar and you follow 
me.’ I ran out to stop the ear and told him to follow and 
he did, and when I etepoed the car he was lying by the hole 
there by the curb, half acroes the hole and half across 
the sidewalk,* When asked to deseribe the hole, the witness 
anewered, "It wos kind of « cave, broken cave in - broken 
eave in the sidewalk, broke, like « chipped place, pieces 
broken out a11 around, Like a half a dish, you know," The 
plaintiff and Weiss were the occurrence witnesses who testi- 
fied, ‘here is evidence in the record which shows that 
in the parkway space nesr the curb, there is a Gity water 
hydrant, which extends about one and oneebalf feet above the 
ground, and that in front of the hydrant @ stone in the curb 


ie out away, leaving a gap in the ourbstone about two feet 
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It is urged for the City that the court erred 
in overruling defendent's motion, at the close of all the 
evidence, to direct @ verdict for the defendant; and that the 
judgment is contrary to law, and shovld be reversed with a 
finding of facts. 


In our judgment, the testimony of the plaintiff, 
and that of Weiss, wae properly aubmitted to the jury. 
The evidence of plaintiff, that he stepped on the curb, and 
that he stepped into # hole and fell back and broke his leg, 
there being no evidence to the contrary, and, in addition 
to that, the corroboration which exists in the testimony 
of Weiss at the time he saw the plaintiff lying by the hole 
at the ourb, and that the hole was a broken eave in the sidee 
walk, with pieces broken out a11 around, *as not only emple 
to go to the jury, but such as rould not justify us in over= 


riding the verdict of the jury. 


It is urged for the defendant, that the plaintiff 
failed to prove that he filed a statement in writing, of 
pereonsl injuries, in the office of the city clerk and the 
city attorney, and failed to prove the addreas of the 
attending physician; in other words, failed to comply 7ith 
Sections 7 and @ of chap, 70, Gahill's Rev, state, 


fhere was introduced in evidence what purported 
to be a copy of the statement in writing, 2nd it is claimed 
thet, in order to introduce the copy in evidence, the plain 
tiff should have shown that he served a demand on the City to 


NEnt 
produce the original stetement in writing, that ie, the staté@= / 
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which the plaintiff claims to have filed in the office of the 
@ity clerk and the city attorney; ond that there was a failure 
on the part of the defendant to produce the originals upon 
such demand, We think the ruling of the trial judge in 
admitting the copy, considering what the record shows, ras 


entirely proper, 


It is urged that the plaintiff failed to prove 
the addrese of the attending physician, Eaton, The sddreas, 
6844 Orandon avenue, was recited in the notice set forth in 
the declaration, and eae nentioned in the notice dated 
Way 31, 1936, which was introduced in evidence, That was 
sufficient, 


No evidence was offered by the defeniante 
For the rengons stated, the judgment will be 


affirmed, 
APFIRRED. 


HOLDOM AND WILSOW, JJ. GONGURs 
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THE VOGATIONAL BUREAU, ING., ) 
& GOPDe,y 
Appellee, 
APPEAL FROM 
Ve MUNICIPAL GoUR?T 
OF GHIGAGO. 
WALTER FP. ORTLUND, 
entices: | 


Opinion filed Feb. 9,,1928, 


MRe PRESIOING JUSTICE TAYLOR delivered the 


Opinion of the court. 


This ie an appeal from a judgment in favor of the 
plaintiff, The Vocational Bureau, Ino., in the Municipal 
Court of chicago, entered by confession on a certain note 
and cognovit, on May 13, 1927, which was subsequently cone 
firmed on July 21, 1927 after & trial on the merite, 


fhe note in question waa dated Wearch 2, 1922, for 
$33,000, payable to the order of the Vooational bureau, Inec., 
$15.06 om April 4, 1922, and $18.00 on April 19, 1992, with 
interest at six per cent per annum after maturity. It was 
signed by the defendant, falter P, Ortlund, and contained 


a power of attorney to confess judgment. 


On June 3, 1937, the judgment by confession, which 
had been entered on Mey 13, 1927, as a result of a motion 
and an affidavit by the defendant, was opened and the defend= 
ant given leave to appear and make 4 defense, the judgment 


m¢anwhile to stand as security. 
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At the trial, the testimony of the defendant, 
Walter P, Ortlund, and that of hie mother, Annie Ortlund, 
wae introduced, The evidence of the defendant is to the 
effect that im the early part of Yarch, 1922, he went to 
the office of the plaintiff corpomtion for the purvose of 
precuring @ position; that he talked Fith one Kelson, who 
was in charge of the office, and tes given certain doouments 
to sign, and that he signed them; that he was then sent out 
to a position, but did not accept it; that he had not paid 
the amount of the note in question, or any part of ite On 
eress-exanination, he testified that he waa born July 19, 
1901, and attained his majority on July 19, 1992, and was 
at the latter date, twenty-one years of age; that he did 
net accept the position offered him because it wae too far 


from his home, 


fhe evidence of the defendant's mother, Annie 
Ortlund, is to the effect that the defendant was born to 
her at 4 a.m. on July 19, 1901, snd attained bis majority 
on July 19, 1922, 


A scertifieate of birth of the defendent, issued 
by the Department of Public fiealth of the State of Illinois, 
was offered in evidence, which reeites that the defendant 


was born on July 19, 1901, — 


It is contended for the defendant thet the note 
and the warrant of attorney to confess judgnent attached to 
the note, being signed by him on Warch 3, when he was under 
21 years of age, see<26 was 8 nullity, and that the judg» 
ment entered thereon was void; citing Handley v. Wilson, 243 
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Ill. App, 66; Fuqua v. Sholem, GO Ill. App. 140; Lowis v. 
Sonrad Seipp Brewing Co., 63 111. App. 345; gole v. Pennoyer, 
14 Ill. 158; Wieland v. Kobick, 110 111, 16; MeGarty, et al 


Vv. Garter, 49 Ill, 53; Lewis v. VanGleve, 302 Ill. 412; Kear 
v. Rhydderek, 317 11. 251, #39, 





In the Fuqua case, the sourt said, 


*The warrant of attorney to confess and the 
judgment were vholly void, The court was as 

much without jurigdiction of the person of the 
Slleged debtor as in she ordinery ease where there 
is no service of process," 


In the Wieland ease, the court ssid, 





“the authorities seem abundantly to establish 

that a defendent is not estenped from setting 

up infancy as a defense te a contract, by his 
fraudulent representation that he was of full 

i ae ingham, 11 Oush, 40; Studwell 
Vo pter, Ne. ¥, 249; Gilson v. Spear, He 
S11; Burley v. a 10 8. H. 184; Conrad v. 
Lane, Minn, ; Brown v. cenarane 5 Gandt, #28. 
in the latter case the court said: ‘We are not 
aware that any case has gone the length of holde 
ing a party estopped by anything he has said or 
dene vhile heewas under age, and we think it would 
be repugnant to the principle upon which the lew 
protects infants from civil liabilities in general. '" 









The court seid in the Medgarty case, 


*,; minor who has nearly attained his majority 

may be a4ble,in fact, to protect his interests in 

a contract as a person whe has passed that period, 
But the law must necessarily fix some precise age 
at which persons shall be held sui juris. It cannot 
measure the individual capacity in each case ao it 
arises, It must hold the youth who has nearly 
reached his majority to be no more bound by his cone 
tract then a child of tender years, ani neither in 
one case nor the other can it permit a contractor 
to claim & lien against his propefty under the 
guise of a contract for improvement. This would 
expose minors to ruin at the hands of designing men, 
fhe mechenic who erects a building must take, like 
all other persons, the responsibility of ascertain= 
ing that he is contracting with @ person whe has 
reached the requisite age." 
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Being of the opinion that the defense of infancy 
at the time of the execution of the note and warrant of 
attorney, Was meade out, as a matter of fact; and that that 
defense was good aa a matter of law, the judgment of the 
trial court will be reversed, and judgwent entered here 
for the defendant, 

JUDGMENT PHEVERSED AND JUDGMENT HEEE, 


HOLDOM AND WILSON, JJ. OONCURs 
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FRANK J. MURNINGHAN, doing business ) 
as Frank J, Murningham & Co., 
Appellee, 
APPEAL FRC 
Vs ; MUNICIPAL SODRT 
) GF GHIOAGO, 
JCHN HENDEREOR, ) 
Appellant, } 


Opinion filed Feb. 2, 1928, 


MR. PRESIDING JUSTICE TAYLOR delivered the 
opinion of the court. 


On January 28, 1924, Frank J, Yurningham, doing 
business ag Frank J, Kurningham, the slaintiff, brought 
suit in the “Municipal Court «geinst John Henderson, defend= 
ent, and filed a statesent of claim in #hich it was alleged 
that in the early part of July, 1923, the defendant listed 
certain real extate, known ae 5864 Magnolia avenue, Chicsgo, 
Illinois, with him for szle; thet he, the plaintiff, secured 
one Louis Brunner as ® purchaser whe was ready, willing 
and able to buy the property; that the defendant authorized 
the plaintiff to negotiate a sale of the eroperty, with the 
understanding that in the event the plaintiff proeured or 
found a purchaser, the defendant would pay him, the pleine 
tiff, the usual and customary commission paid real estate 
brokers.in the City ef Ghigo; thet the plaintiff procured 
& purchaser and introduced him to the defendant; that as @ 


proximate cesult of the efforte of the nlaintiff, there mes 


brought about a sale of the property; thet the defendant, 


On Septeuber 22, 1223, suld the proverty fer the sum of 
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$30,500.00 to Brunner, the purchaser produced by the 
Plaintiff; thet the usual and customary rate of come 
miesion in the City of Ghiesago paid te real estate 
brokers im three per cent of the purchase prise, which 
in the present case amounted te #915, 00, 


On Say 28, 1924, the defendant filed an 
eaffidevit of merits, in which he stated that he did 
net liat the property with the plaintiff fer sale; that 
the plaintiff did not secure Brunner as a curchaser 
ready, wiliing and able te buy the property; that the 
property wes not sold to the client through the efforts 
of the plaintiff; that the plaintiff "in sonnestion with 
Plaintiff's attempted sale of said property was not acting 
ea the broker of, snd ene not acting for the benefit of the 


defendant, mit in the interest of the intending vurchaser,* 


There was a trizl befere the court, Fithout = 
jury, and on Jime 10, 1947, the court found th issues 
against the defendent and entered judgment for the plain= 
tiff in the sum of $915.00. This appeal is from that judge 
ment, 

Gometime in July, 1983, in response te an 
advertisement by the plaintiff in the Ghicage Tribune, 
one Louis Brunner called the plaintiff's office by tele= 
phone and inguired about the property at 5864 Magnolia 
avenue, which at that time was owned by the defendent, 
and en appeintunn’ ante far him to see the property. 

O,e@ Henry # Jansen, & salesman for the clsiatift, 
was the only representative of the plaintiff who dealt 


with the defendant in regard to the sele. He stated 
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that on July 36, 1923, Louis Brummer eslled at the 
plaintiff's office, keoking for a sixefliat building, 

and that he took Brunner to several buildings in Rogers 
Perk and in North Edgewater, and among the buildings 
which he showed Brunner at that time was a building be- 
longing to the defendant, being the building in auestion, 
Jansen had never met the defendant, nor had the defendant 
at that time requested Jensen, or the plaintiff, to sell, 
or offer for sale, his building. On the occasion that 
Jansen brought Brunner to the defendant's premises, the 
defendant himself was not present, Jansen had some talk 
with the defendant's wife, and in the evening of the same 
day, duly 36, 1925, densen returned and had a talk with 
the above defendant and the defendsnt's wife, about the 
sale of the property, On that oecasion Bronner e2s not 
present, The defendent was then willing to sell the pro- 
perty for $31,006, dJeancen asked for an exclusive sales 
agreement, but the defendant refused to give him such @ 
sales agreement, because the property was listed for sale 


with other brokers, 


In the brief ef counsel fer the defendant, it is 
stated that Jansen asked for a forty-eight hour sales 
agreement, sayi that if he could not s€11 the property 

i vino : and that the defendant 
in foety=eicht howre he would not bother the defendsnt further,/ 
consented to give Jansen forty-eight hours to conclude 


the sale with his prospective customer, 


Aa to commissions, the defendent stated that if 
the sale had been consummated by the plaintiff, he expected 
te psy 2 cOmmission’ Jansen said the defendant ¥as not 


imelindd to say very much about commissions; that he was 
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quite positive that the defend=nt ssid that if he expected 
to get his full commission "it would be up to me to wet 
€31,000,00; that if I got any less then that I would prebably 


have to make up the difference,* 


Several times after July 30, Jansen called 

Brunner in reference te the sale of the property, About 
& week or ten days after Srunner first saw the property, 
in compeny With the plaintiff's salesman Jansen, negotia- 
tions began to take plece between the defend=nt, Brunner, 
Paul Hartung end arthur Seeberg, The defendant teetified 
that he had an agreement Sith Hertung sud Seeberg whereby 
they promised to save him hermless as aysinet sny suit 


fer comxissione on the sale in question, 


The defendant solid the premises to the Bruncers 
for $30,500,00, ond paid Hartung @ Company = broker's 
commission of $576, 00, 


Sometime afterwards, the plaintiff saw a notices 
ef the sale in the Economist, 2 resi estate publication, 
and then demanded of the defendant & commiesion on the 
sele, 


It is contended for the defendant that tae 
plaintiff did not shew that he was enployed by the defend= 
ant. But dsneen was a selesman for the plaintiff and 
tertified thet the defendent listed tre property fer sale 
with the plaintiff, and whether he had ever set the defence 
ant before the —— ees exhibited to the buyer is im 


material, ‘The plaintiff does not claim that Jansen was 
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Ben 
employed by the defendant te sel) the property, bat that 
the plaintiff, Jansen's employer, doing business as Frank 
J, Murningbeam & Compsny, wes the one employed. In cur 
gudgment, the plaintiff, iteelf, was the procuring cause 
of the sale to runner, 


As to the reasonableness of the charge for the 
Plaintiff's services, it is not meationed in the affie 
Gavit of merits; nor dees the efficavit deny thet the 
rate of the Real Estate Bourd was reasonable and customary 
for the service rendered, Seara. Moebuck & Company ¥. 
Hears, Sjeyton lumber Company, 296 111. ADD. uBte 


Further, Janeen, when saked by the Court, 
“anything said about commission®, snerered, "I think 
ure. Henderson mentioned it wae regular Ghice¢o Real Eetate 
Comuission,* and that at that tise both Hendersone were 


present, 


We think the ¢vidense amply supports and justifies 
the judgment of the trial judge, 


The judguent, therefore, Will be affirmed, 
AFFIEEE '. 


HOLDOM AED SILSON, JJs CORGUKs 
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J. B. SIMPSON, 


Te Ma 


Defendant in wrror, BRAGR TO 
Ve MUNIQOIPAL COURT 


OF CHICAGO 
LOUIS KE. STOEBIG, = 


Plaintiff in Errer, 


Opinion filed Feb, 9, 1928, | 


WR. PRESIDING JUSTICE TAYLOR delivered the 
opinion of the oourt, 


This is an action of the first clase in the 
Municipal Court, begun on August 6, 1927, by the plaintiff, 
J. 8 Simpson, agninst the defendant, Lovis E. Stoebig, and 
the Collinwood Development Gompany (the latter of which was 
during the trial dismiseed from the onese), on a promissory 
note, dated October 7, 1924, in the gum of $5,000.00, payable 
on demand, to the order of & L. Gulver, and signed, "Golline 


wood Development Company, Louis E, Stoebi¢.” 


The defenimt, Stoebig, filed an affidavit of 
merits alleging thet the note was without sonsideration; 
that he believed the plaintiff paid nothing therefor, and 
that if anything was paid for said note, a sufficient time 
had elapsed betweenthe making of the note and the transfer 
to put the plaintiff on inquiry; that when taking it after 
the lapse of so much time, the plaintiff took it subje ot 
to all the equities that might be urged in favor of the 
makero of the nete; that the note being o demand note the 


plaintiff was not an innocent purchaser for value before 


maturity, 
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There was ® trial before the court, without a 
jury, and on June 14, 1927, judgment was entered in favor 
of the plaintiff and againat the defendant Louis £. Stoebig, 
in the sum of $5660.00, 


On November 30, 1957, » motion wes made in this 
court by the plaintiff to strike the bili of exceptions, 
which was allowed, 


fhe only point made by counsel for the defendant 
in his brief ig that the note wes purchased an unreasonsble 
length of time after it was isaued, and as it was payable 
on demand, the purchaser waa not « holder in due course, 
The bill of exceptions having been stricken, there is now 
before us only the common law record; and as the cuestion 
whether the note was purchased an unrezonsable Length of 
time before it was issued is one of fact, and involves 
evidences, we are bound, in the abgence of the bill of 
exceptions, to assume that the evidence on that subject 


at the trial supported the judguent. 


Inasmuch, therefore, as in our Opinion, the common 
law record discloses no error in the trial of the case, the 


judgment will be affirmed, 
AFFIRMED. 


HOLDOM AND ®ILSON, JJ, CONGUR. 
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GARDEN CITY PAINT & VARNISH 69., 

& corporation, in its own right 
and for the use of Phoenix Insure 
amée Go, Ofiartford, denn., 4 corp- 
oration, and Queen Insurance G., 
of America, & corporation, 

APPEAL FROY 
Apee@liese, 
BUBICIPAL GOURT 
Ve 


FRAEK BAESKA, doing business ss Breska 
Yotore, et al., 


OF CHICAGO, 


{ Defendants) 


On Appeal of FRANK BMUESEA, I8C,, a 
corporation, 





Dae ea Shae Rete Nit ant Men Mags Malt el Sores Mrs Sil et Ta Nag Ait Nan sit 


Appellent, 


Opinion filed Feb. 9, 1928, 
BR. PRESIDING JUSTIS&€ TAYLSH delivered the srinion 


of the court. 


On June 20, 1925, the slaintiffs, Garden “ity 
Paint & Varnish Ce., & corporation, in its om Fisht and 
for the use of Phoenix insuranee Go, of Hartford, GSonn,, 2 
eorporation, and Queen Insurance Gg. of America, & wroorge 
tion, brought suit against the defendant, Frank Hreske, 
deing sesiness ag Sreska weters, et al (the defendant's name 
being subsequently changed by order of the court te Frank 
Breska, ind., & cOrperation,) to recever damages sustained 
by reason of certsin alieged negligence on the part ef the 
defendant, in permitting a fire te escape to and cossunicate 


with the property of the Garden ‘ity Faint and Varnish Oo. 


There w2s «© trial before the court, vith a jury, 
and on iarch 28, 1927,2 verdic$ snd judgment in favor of the 
Plaintiff in the sum of $923,00 snd conte, This appes2 As 


from that judgment, 
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we 
This court, on Seoember 23, 1927, on motion of the 
appellee, struck the bill of exeentions from the reeord; and, 
conetoyently, the only record before us is the comeon law ree 


cord, 


The only errors Telied upon by the a veliant, 
and argued in ite brief, pertain te inetructions, the 
absence of competent evidence, and the admission of ine 
eompetent evidence; but ac satters that pertain te the 
admisaion of evidence and the viving of instructions, end 
Objections thereto, do net become part of the record unless 
preserved by @ bill of exceptions; it follows that here, 
in the absence of 2 bill of exeepticons, the ¢rrers come 
plained of, sannet be considered, and the judgment of the 
Municipal Court, therefore, must be sffirsed, Shinn'’s 
Pldg. & Practice, Sec, 1021; The People v. illinois xerchants 
Trust co., 330 Ill, 365; kann vy. Browm, 263 i11, 394; Gaynor 
Ili. App. 6063, 


kk, 166 111. 577; Jones v. Eoberta, 188 





G, the ground, therefore,that there is nothing 
in the record before us that discloses that sa error *as 
comaitted in the trisl of the case, the jucguent will be 
affirmed, 

: SPF IRMED. 
HGLOOM AND SILSCH, dd, COW Cite. 
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U. 8. TAXIMETER CORP, 
& corporation, 


MURICQIP AL GoURT 
Vo 
OF GHICAGO, 
ACORN BATTERY CO,, 


) 
Appellan, } APPEAL FROM 
& corporation, 


Appel jee ° 


Oninion Tiled Peb. 9, 1923, 
MR. PRESIDING JUSTION TAYLOR delivered the 


opinion of the court. 


Thies is an appeal by the defendant, U. &. Taxi- 
meter Corp,, from a judgment in the sum of £154,80, in 
the Municirel court, in favor of the ple intiff, Acorn 
Battery oo., for the price of certain automobile tires, 


the 
It ig/evidenee of one Roberts, an officer 


of the plaintiff, that on October 15, 1925, he hud a 
telephone conversation with Kolish, branch manager of 

the defendant; thet Kolish said that he was sending one 
_Horewits over for some tires and would give him an order 
for them; that shortly afterward, Horowitz oawe to the 
plaintiff's place of business, at 3730 Roosevelt Road, and 
he gave him the tires; that Horowitz had the order with 
him; that Horewite did not pay for them; that payment 


was demanded of the defendant, 


There wae introduced in evidence s written 
tder, dated, Ghicago, Ill., Oct. 15, 1925, signed, 


8, Taximeter Corporation, $. Xolish, Branoh Manager," 
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Which was as follows: *As per our conversation over 
the telephone, please equip Seilph Yorowite' car with the 
tires,* 


It is the evidence of Weisinger, an officer of 
the defendant, that Kolish was the Ghicego Branch Nenager 
of the defendant company; that he eas in the office when 
the telephone conversation Fith Reberts tock place; that 
immedistely afterwards, Kolish, had ths stenographer type 
the letter; that he heard Kolish over the telephone say 
that he could reéecos:end Horowite es an honest and relisble 
person to deal with, and that he would writf hia = letter 
about the metter, 


It is the evidenese of Zolish that he was the 
Qhieago branch manager of the defendant; that he dic not 
eall up the pisintiff; that on October 15, 1925, he eas 
ealled up by some one who said he wens speaking from the 
effice of the plaintiff; that he was asked if he knew 
Horowits, and he answered, yes, and that his secount 21 th 
the defendant was goed, end his business valued very highly; 
that he was then asked if he would send a letter to that 
effect; that he sent the document above mentioned, throuss 
the mail; that Horewits was not in any way connected ith 
the defendant. 


Ho brief has been filed for the plaintiff, it 
igs contended for the defend=at that the trial judge erred 


in admitting the telephone convers=tion 26 testified to 
for the plaintiff, That is not tensbie, Even the evidence 


for the defendant, thet of its own vitnessés, eorroborates 


the faet that the conversation took pince.on Getober 15; 


~ 


weve sotfvaase7ece so tad ad” icespatee) ez aoe aie 


edt tie ro ‘xtiworo! dqiet qhuss ouse la aoaad! 





to <eoftte as ,seumisia® To aenshiva ef? si $f 


Wg Gn sit daeed egesian one eee datilo® tad, 





aste aoitte edt ai eax asi ee) iqaaqaes pada ‘oits te 
fart yooalg dood stradet debe ‘so ideanevase saocdqaled sit 
eget tedqemgonete oc¢ fad ,dallek ,shuewretts yietetbommt 
"198 emedyeiet aud save dation bused od deat yxettel os 
sigsile: bus teesed ss ss stiseTes Sasanceer ouee ed gaat 
wader & ane Glee bivew ed gett Saa “a issb of nosteg 
ei | sete ei? tuods 


a STS t 1 Rs Retee 
ad ase od tant atios 28. spoebtre, eas OE AR ne site 
tes ALD o€ gad? ylashnsisb sd? ¥9 Tegssus toasts egagde 
way sa ,O885 .2 xetiodet go peed Piisaiate edt qa {fee 
edt moet gaiiisage eae od Bice af one saoe Yd qu beLise 
wend 3d Ti bowes wav od dat amisaiate sty Yo ooltte 

erage 3¢ hae .e¢heotol 





die tasonos elf teat bae 129 ; TRI 
ieldy.td rey bavley eeomtens abe tte hoon ‘ate ddabasteb odo 
dadt of tediel 0 Seas tivo od tE ‘Beas odd abe eit Fads 
thucadd fonottnss svadt Yrsmuoob Sif tnoe of aed “toette 
diy betnamncs Yew yoo at Son ean adteotoil tend flee od 

: _stuanatite? ae 


ast 


$i «tPisveiele edt tok bots? need end. Sse. on gs 
SeGfS @gbv{ ieint sit fed? teebasted ade cot saben al 
OF Settivsey as wolteerevaws ancdyated? ef? galetiods at 
cone ins ait neva oidsahd gem ed Surte  jPtetintlic. €ar cot 
Swarederrce ~steetatin ee ars to ganr ctwabasteb amt rot 
754 tsdete) se.seafo Je0¢ sotdserevncen sf tadf font oct 








» a 


ote 


the witnesses merely differ as to what it was, Practically 
the only defense the defendant seriously contends for is 

based on the talephone conversation; the defendant elsiming 
that it was made up of different vords from those testified 


to by the plaintiff's seitnesses, 


The defendent contends that it did not become 
bound to pay for the tires; that Kolish did not prove 
sufficient authority. Sut the written order of Onteber 15, 
with the signature as it is, and the testimony of WYeisinger, 
an officer of the corporation, thet he was present when 
the conversation took place, and that Kolish immediately 
afterwards, in this presence, dictated a letter, and that 
Kolish at the time wag the Chicsgo Branch Yanager for the 
defendant, certainly constitutes such proof as to prevent 
us from overriding the judgment of the trial judges 


It is contended that the action ef the defendant 
as claimed by the claintiff constituted a guaranty of the 
debt of another, and that the defendant as x astter of law, 
was not lisble. The written order, taken wits the converse= 
tion as stated by Roberts, becume, when carried out by 
the plaintiff by the delivery of the tires, merely an ordin= 
ary purchase and sale, 


For the reasons stated, the judgment wiii be 


affirmed, 
AFF IREED. 


HOLDOM AND WILSOM, JJ. CONOURe 
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OITY OF Gixcaao, ) 
} 
befendent in irrer, ) 
) ERROR TO 
Ve MUNICIPAL OCHIRT 
OF CHICAGO 
JOE GLASER, } ° 
Plaintiff in trrer, 


Opinion filed Feb, 9, 1928, 


Ma, JUSTICE’ BOLNOM delivered the apinicn of 


the court. 


This ia = writ of error to the jynicipal dourt. 
of Chieago, in which, in an action for debt, a fine of 


#190 wee aageseed against the defendint, Joe Glaser, 


The trial was before the court without a jury. 
The judgment was entered after defendont made a motion 
fer a new triel, which the court denied, 


The action was brought for the vielation af 
Section S660 of the Ordinenoes of the city of Chiesse, 
whieh reads; 


“Every common, ill-governed or disorderly 
house, room or other premises, kept for the en- 
oouragenent of idlegness, gaming, drinking, forn- 
ieation or other misbehavior, is hereby declared 
to be a public nuisances, ond the keeper and all 
persons connected with or frequenting the same, 
shall be fined not exceeding Pwe Hundred Dollars 
for each effense,* 


The complaint set forth that defendant on the 
1th dey of Deoember, 1926, at the Qity of Chicago "ware 


then and there a keeper of 2 certain comnon illegoverned 
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and disorderly house kept for the encouragement of idleness, 
drinking snd other misbehavior, which said house waa then 
and there located at number 315 Hest 25th street in the 
City of Gieage ~ in violation of Section 2260 of the 
Chicngo Munioips1 Cede of 1922." The jury was waived and 
the finding and judgment above sentioned resulted, 


The defendant in hie orief eaya, "There were four 
oases, Si) charging the game thing © keeping « disorderly 
house at 315 East SSth street, Chicsgo - two agtinst Glaser 
and two ageinet Diamond, All ef the oases were tried toe 
gether, The same finding end judgezent in «11 of the eases,” 


We take no judicial notice of the other three cases, 
if such there be, Gur review is confined within the four 
eerners of the record before us, and under no cirouss tances 
would we be justified in traveling outeide of the renord to 
review a judguent which in a1] respects wee justified an 2 


matter of law by the evidence in the record being reviewed, 


Defendant arguea for reversal thet there waa no 
evidence in the record showing the fear in which the vielte 
tion of the ordinance occurred; that while the day of the 
month was proven, no year was, The offense was charged to 
have been comaitted on the 11th day of Secenber, 1926, The 
action was civil and not oriminal and the reasons in Beople 
v. Jackson, 178 Ill, app, 355 and in food v. People, 191 ibid. 
33, are not applicable, The record demonstrates that = very 
bad state of morality was practiced on the dey in ouestion, 
fron which there cen be no doubt that it was an illegoverned 
and disorderly house within the weaning of the seation of 
the ordinance, gupre, it vould not be edifying to preserve 
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in the records of the court by this opinion the condie 
tions whieh obtained and were present at nusber 315 Kaet 
35th streets On the merits the judgment is just and the 


penalty imposed more lenient than the offense warranted, 


William Gehoemaker, Chief of beteotives of the 
City of Chicago, wae exeuined as « witness for the prose= 
cution. On crogss~examination Schoemaker woe asked to and 
did identify the warrant which we served on defendant 
Joe Glaser, upon which the officer made the *prover return’, 
On this crosseexamination this warrant became a part of the 
teatimony in the oase, end we find it in the record before 
us; and in it the return of service shores thet the arrest 
was made by Schoemaker on the 27th day of December, 1926, 
The writ refers to the complaint whboh is found in the record 
in which the date of the offense is atated to be the 11th 
day of December, 1926, Se think this is sufficient evidence 
of the year in which the offense was gharged and proved to 


have been committed, 


Furthermore, the question is raised here for the 
first time, and iteames too late, If defendmt hac desired 
to avail of any infirmity in the teetimony, he should have 
made the complaint in the firet instance before the trial 
court, Heving failed so te do, it is now too inte to raise 


the question for the fireat time here, 


Yor the foregoing reasone the judguent of the 
Humicipa} dourt is affirmed, 
APFIRMED. 
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CITY OF GHIGAGO, ) 
) 
Defendant in ted 
BRRGR FO 

Ve } RUNTGQIFAL GOURT 

OF GHICAGG, 
J08 GLASER, 
Plaintiff in wrrer, ) 


Opinion filed Feb, 9, 1928, 


Wh. GUETIGE AOLOOM delivered the opinion of 
the court, 


This is 2 preseeution under fection 2660 of 
the Municips1 Gode of Chiengo, 1932, in which the dee 
fendant ig alleged to heve violrated seid ordinance on 
the 26th dey of December, 1926, 


Befendent was admitted to bail and a trial had 
on the 11th day of January, 1927, before the court and 
& Waiver of the defendant to @ trial by jury. 


The court, efter overruling a motion for a new 


Jo) 


trial and in arrest of judgment, entered a judgasat impose 


ing a fine upon the defendant in the aug of S100, seste 
of suit to be taxed, The defendant brings the resord 


here for review asking ® reversal, 


William Schoewaker, Shief of fetectives of 
the Gity of Chioage, was examined ae a witneas for the 
proseoution, On cross-examination Schoemiker was asked 
+o and did identify the warrant which was served on 


defendant Joe Glaser, upon which the officer made the 
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“proper return*, On eTross~-examination this warrant 
becume a part of the testimony in the ease, and we find 
it in the record before us, 


The defendant appeared upon the complaint’ and 
entered into a recognirance for bis appearence for trial 


with surety. 


On cross-examination Schoemeker waa asked this 
queation; 

"Qe Wow, I will show you this instrument ana 

ask you if you have seen that before? (Handing document 
to witness), 

&. Yes, 

Qe This ie the warrant you hed to serve on one 

John Doe, to be pointed out, alias Joe Glaser? 
(Handing document to witness). 

Qe You served this and made the proper return? 

& Yee, sir.” 

We think the reference to the warrnnt, issued in 
pursuance of the complaint, although the warrant is not 
found in the record, established the date of the offense the 
same ue in the complaint, fhis ooucled with the fect that 
no objection «2s mace on the trial to the claim that the 
year of the violation ef the ordinance wes not proven, comes 
too late when meade on appeal for the first time. In 
this condition of the record we hold that the question of 


the year was wetved, 


We cannot ey frou the record that there was & cone 
tinuing offense, as only ane offense is proven agoinet deo 
fendent in this record, and we would not be warranted in 
departing from the record for the purpose of reversing #n 


otherwise just judgnent of the trial eourt, 
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The violation of the ordinance was proven 
with other matters, which it would serve no good purpose 
here to repeat, The judgment of the Municipal dourt in 


this record, being without reversible error, is affirmed, 


AF FIRYE Oe 


TAYLOR | Ped. AND WILSON, J. QONGUR, 
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LUDWIG &. EARUFFL, 


Hefendent in Error, 


eat 


ERROR TO 
Ve MURTOIPAL, GOORT 
OF GHIGLGO, 


MAN, F. GERALD THOMAS and #UTUAL 
FUEL GORFORATION, 2 corps, 


) 

JCHS ¥. FITZPATRiG“n, GUY F. GRESL- } 
} 

Plaintiff in Frror, } 


Opinion filed Feb, 9, 1928 
ME. JUSTICR HOLOOM delivered the esinicn of ° 


the court, 


Ludwig %, Eaeuffl commenced this action on the 
lith day of September, 1924, in which he nemed es defend= 
ants Jebn Pf, Fitepatrick, Guy F. Greelman, and fF. Gerald 
Thomas, Trustees of the gutusl Fuel Association end Yutual 
Fuel Gorvoretion, Gn the 17th dsy of Secenber, 1925, by 
agreement of the parties, it Ye ordered *thut leave be 
end hereby is given to anend name of defendants te 'Trustces 
of the wutual Fuel Asseciation', and file amended ste tenant 
eof claim herein inetenter,” md defenients sere given 15 
days within which to file an affidavit of merits. On the 
game dey plaintiff filed his amended statement of cluim, in 
which he claimed due him the sum of $275, frou the defendants 
john F. Fitspatriok, Guy F. Creelman ond F, Gerald Thomas, 
trustees of the Mutual Fuel Association. This eliminated 
the defendant Motus] Fuel corporstion from the conse, F, Geraid 
Thomas, on behalf of himself and his coedefendoate John F, 
Fitepatrick and Guy F. Oreelaen, Trustees of Yutual Fuel 
Association, mode and filed an effidevit of a¢ritericus 4efenee, 
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On the 19th day of Sarch, 1956, the triel of 
said caugé Was commenced before the court without a jury, 
and after partially hearing the case the court adjourned 
the further hearing until April 13, 1996, Op the 29th day 
of April, 1926, the trial was resumed before the court, 
and after hearing the evidence, the court entered the follore 
ing finding: *The court finds the issues agsingt the d¢fende 
ante Jéhn Pf. Fitepetrick, Guy fF. Greclman and F. Gerald Thomas, 
fructees of “utual Fuel Asseciation and Hutuel Fuel Sorporse 
tion, 2 corporation, and assegses pleintiffts desages at the 
sum of $875.* pom that finding on the eame day the court 
entered 2 judgment for the amount theres? against dobn F, 
Fitzepatriok, Guy F, Grealwan and fF, Gersid fhouns, Trustees 
of wituel Feel Association and tutuael Fuel Cerpeoration, from 
which judgment defenisnta bring the record to this court by 
appeal, 

#e will not pese upon the merite of the cause, 


becauee for procedural error the judgment gust be reversed, 


At the time of the trial ani judgment the ‘Sutual 
Fuel Correration was not a party te the action, «nd therefere 
the eourt had no jurisdiction to renier & judgment sgeinet it 
with the other defendants jointly. 


For thé reasons above given the judgeent of the 
¥unicipsl Court ie erroneous in having included in it Mutual 
Fuel dorcoretion, not a party to the auit, end sonsecnentLly 
the judgeent of the xmicipsl court is reversed, end the cause 


is remsnded for = new trisi. 
: REVEN@ED AND RESARDEDe 


TAYLOR, Ped. ANG “1LSOR, 3. COE GURe 
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VINGENT G. GALLAGHER, MAX SHULBAR, ) 
BERSARD SHULMAH and BEYER ABRAMS, ) 
doing business 88 Gallagher, ghulasn, 
Abrame & Henry, 
Appellants, APPEAL FROM 
=A MUNICIPAL COURT 
OF GalGace, 
DAVID DONEEN and MRE. DAVID DOMEEN, 
Appellees, 


Opinion filed Feb. 9, 1928, 


WR. JUSTICY HOLBOM delivered the ocinion of the 


court, 
Thie is an undefended appeal, 


fhe plaintiffs ere lawyers and the defendants rere 


their clientes in oertein matters, On « trial before court 
and jury there was a verdict and judgment of $626.85, from 


which plaintiffs prosecute this appeal, claiming that they 
ere entitled to a judgment for $501.85. 


At the conclusion of the proofs slaintiffsmeved 

to strike defendontsa® affidavit of meritorious defense from the 
files op the ground thet the affidawi¢ of merits averred thet 
urs, Doneen did not engege plaintiffs as ber attemeys, snd 
that it appeared from her evidence to the eontrary that she 
did engage plaintiffa, Such being the fact the motion should 
have been allowed, ‘the jury returned « verdict for plaintiffs 
for $226.85, and claintiff aoved for a judgment non obstanto 


yeredicte for $601.85, which setion wae overruled ss well a8 


motions for a new trial and in arrest of judgnent. Judgement 
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was entered on the verdict rendered and this appeal prayed, 


In the condition of the record it ie not necessary 
te detail the items of services which plaintiffa rendered to 
defendants, The record discloses that considerable professional 
services were rendered by plaintiffs te defendants, and that 
euch service wes of much benefit to the defendants in several 
intricate mattera which plaintiffs, as defendanta' lawyers, 
succeeded in untangling, | 


It appeare from the evidence that plaintiffs, after 
completing their services for defendants, in diseuseing the 
amount of fees which should be paid them, claimed that their 
services were worth $750; that the artter was discussed pm. 


and eon between the parties and thet defendants agreed to 
pay an attorney's fee of $500, which plaintiffs agreed to 
accept, plus €1.85 cash disbursements, 


While Mre. Memeen, in her affidevit of defense 
swore that she did set employ the plaintiffs, yet upon 
the witness stand she adaitted that she did employ thea. 
The defense eet up in the affidavit of defense wae departed 
fram, ond the defenses there stated were neither proven, 


admitted nor sustained by defendants by any proof heard or 
offered. 


AS the court ghould have allowed the aotion to strike 
the affidewit of defense, it should also have granted the 
motion of plaintiffs for an instructed verdict for i501. 85, 
and it was error of the court to deny these motions of the 


plaintiffs, 





boyer toons eld bus benebsor tethewe od? ne berm 





it teow ede! At 
eed tN Re A init we eo el 


yrneaacba ton ef $1 beonen amt ae aes - a .f 
faa tesstery elder sb innen fant mee fou bh beeper oat " dimehndted 
tat baw setnatavten og ‘avtlentate qt herebasx orew esolvrar 
faxaves NE atuebustoh at ot fitessd doem te ecw seivies soars 
eoterenal ‘ad orbaeken ae rat eablglateuect Seok the etett am ‘oem intal 


spat (quedo a “babesoours 


et Segahcet ett hrnialg dee di “aap. wy 


xedts yattizniele dad sousbive Mat moet aneagas #2 | 
ane guieaner io mi wetasbewtss Yel erodes vied? yabtetomeo 

eons aes bowl ats eaantt bheg ot SLwotie was, seat 30 dauwome 

m8 boaewalh eav raddes oct vadt 08% niece erew ssolvaes 

oF Boatys siaabhuateh galt bee sobirsg att apa a fen bee 

of Seams atiitnisie teddy (BO82 Re est arysetétrs os yoq 

_seeeceasitntt dame 905s au Puen 


Sensteh te tival tite ved wt apemed soem ecemy! (8 he 
keay day et¥livalate: wide yotned Fou SEN oaw’ bowl stews 
| sta Yolee b1b ode vote nese Rabe “ode bMate Sloastd ddd 


Battaqeb que oenileh to Pewee eF ah ed Few Paastek oat 
soo vony xeadthon exam bahar erady asaneteb woe boo gear 

10 bred tawny: ‘Ya Yd aprabaeted yd Seatstaue son i 
CLR Ct MOLIam VET RewLla owed Bxowde Hee ede ae’? ‘ulin 
Oat betas eed wale Wiiie ob steer tab Yo #ivelstie oct 

HE DOGR 262 dotorew boteuetont Ge tod a PRAd ote ty ‘te molten 
eit iiuereninniuie nie Prue ong veined eat ~ 


a RE epee 2 Be ae 
af slight a racal hs corer 











eer 


For these errors the judgment of the wynicipa} 
Court ie reversed, and judguent ie entered here in favor of 
Plaintiffs for the mum of #501,.85. 


REVERSED AND JUDGMENT HEME FOR #501.85, 


TAYLOR, P.J. AND WILSON, J. conctR. 
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ANNETTE MEYERS, 


APPEAL FROM 
Vo BRUNICIPAL COURT 
. OF GHICAGO, 
Q2ICAGO BUSIGAL OCLLUEGE, 

& Corpo rstion, 


Appeliee, | 
} 


Appellant. 


Opinion filed Feb. 9, 1928, 


WH. JUSTICE HOLDOM delivered the ovinion 


of the eourt 2 


The Billi of Exceptions in thie onge hes been 
on motion stricken frow the files, leaving before us for 


our review only the statutory record, 


We will here say a word regarding our reasons 


for striking from the record the Bill of Exceptions, 


There ie no recitiation ia the judge's certifig 
eate to the bill of exoertions thet it contains all the 
evidence heard er proffered on the trial, or that it is 
& correct transeript of the proce¢dings hed before the 


court in the trial of the oruse, 


It appears by the stipulation of the attorneys 
"that the originel bill of exceptions may be filed and 
used herein in lieu of a cory thercof,*® and to this is 
added “without waiving any right to ebject to the sufficiensy 


of any part of seid bill of exceptions," 


It is contended that the stipulation that the 
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original bill of exceptions should be made a part of the 
record instead of a copy cures any informality in the 
judge's certiflonte, and in support of that contention 
Lederbrand ve Pickrell, et al, 167 I,1. 624, is cited as 
} supporting authority. 


| Thig point would be well taken but for the added 
elause above recited, that the stipulation is "without 
waiving any right to object to the sufficiency of any part 
of enid bill of exceptions,.*® This part of the stipulation 
in legal effect negntives any pregumed waiver of informality 
in the judge's certifioste arising from the fact that by 
stipulation it ts agreed that the originel bill of exeepticns 
shovld be filed and made a part of the reeord in lieu of a 


copy of the same, 


Plaintiff reserved all her rights te raise and 
make objections to any informality there “ight be in the 
judge's certificate or otherwise in the bill of exceptions. 


This case 09 this point ia snalogous to Hershowits 
v. The Royal Tailors, 152 I11, App. 10 and 
v. Esser, ibid, 7. 





. _ (here is no error assigned on the statutory record, 
and ae thet only is before us for review at the present tine, 
the judguent of the tuniclpal court is affirmed. 

AY FIRMED. 


TAYLOR, Pod. AUD WILSON, J, CONCUR, 
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FRED SCHUBMANN, 

Defendant in Error, 

ERROR TO 
Vo ; } SUPERIOR COURT, 
GOOK GOUN 

BEN A. LOEB, , are 

Plaintiff in Error, ) 


Opinion filed Feb. 9, 1928, 


WR JUSTICE WILSON delivered the opinion 
of the court, 


The facts in thie case show that defendant in 
error, Fred Gchuemann, recovered = judgment on February 11, 
1913, agninst plaintiff in error, Sen ©. Loeb, in the imi 
Gipal dourt of Chicago, for #123.82, fhie «rit of error 
is sued out on @ judgment in the Guperier court of Gosk 
County, based on ssid judgment in the Yunicinal Geurt. A 
nusiber of vleas were filed and desurrere were austained to 
eertain pleas, and certain replications were filed after 
hearing on said demurrers, An appeal was prayed and allowed 
from the Superior devurt to the Supreme Court of this State, 
but wag never perfected, Judgaent wes entered January 10, 
1925, and on January 10, 1927, a efit of error was sued out 
in the Supreme Court and the cause was resanded by that 
court to the Appellate Court, on the cround that there was 
no gonstitutional question involved, se wae clsimed by plaine 
tiff in error in thet sovrt. The judgsent of the Superior 
gourt was for $193.15, and it is insisted here that the 


cause should be reversed beonuse of the following errors 
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SOmaitted by the trial court, (1) That the judgment 

could not be entered benouse the judgment order of the 
Municipel Court was not a proper judgment order, (2) That 
the trial court erred in refusing to find certain facts 
submitted to the oourt, the trisl being te the murt withe 
out s jury. (3) That the judgment entered in the Munieipal 
Gourt February 11, 1913, wae mé@rged in a esubsecuent judgrent 
based on said judgrent, in a justice court in Osk Park, Cock 
County, TLlinois, As to the first of these eclaias, the . 
particular ground of ebjeotion appears to have been based 

on the constitutionality of the manner of keeping the records 
of the Yunicipsl Gourt, end this question was decided adversely 
to plaintiff in error by the remanding ofthis couse to this 
court by the Supreme Gourt, Moreover, thie court is of 

the opinion thet the judgment order appearing in evidenoe 

on the trial of the cause, wae sufficient upon “hich to 

base the judgment of the Superior Court. On the question 

as to whether or not the court erred in refusing to ente® 

a finding as to certain faote, it apoears from the record 
that the findings wert submitted to the tric] court after 
the cause had been fully heard and hed been taken under 
advisement by thet court. This court in the case of Bradley 


Vv. Federel Life Ins. Co., 178 Ill. pp. 524, im ite opinion 
at page 555, says: 


"it is next urged that the court erred in 
refusing to anke certain special findings of fact 
submitted by defendant's counsel. The certificate 
of the trial judge in the bill of exceptions shows 
thet these special findings were not submitted until 
after the case hed teen taken under advisement, and 
for this reason, the court declined to mark them 
either ‘held’ or "refused', There was no error in 
the refusal ef the oourt to consider them, under 
such circumstancess furd's Rev. Stat, Ill. chap, 
116, SEQ, 61." 
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We find that the court properly refused te cake the findings 
submitted under the circumstances shown by the revord in this 
ease, Ag te the third and last contention of plaintiff ia 
error, that the judgment of the Municipal dourt was merged 
in a gubscquent proceeding in a justice esurt in Oak Park, 
it appears that two certain cleas were filed by plaintiff 

in error, setting forth these facts, to which demurrera 
were filed, and these were undisposed of at the time ef the 
hearing. There is no testimony on this question spooaring 
in the abstract and this oourt will net sé¢arch the reserd 
for it, The only ground for reversal secug to be that the 
court hod proceeded to enter a judgment without disposing of 
these pleas, and diewurrers pending thereto, fhe rule is, 
however, thet where parties to «= suit st law go te trial 

as though the case were at issue, an objection cennet be 
raised for the first time in a court of review, Jevine, 
Admr, We S27 Ili, 278, 





There is @ serFicus question as to whether or 
not the writ of error in this cxzse was aued out within 
the statutery pericd for the suing out of write of error, 
but we have considered it unnecessary to pase on this 
question, The judgment was for $172.82, It wae entered 
in 1913, after the judguent in the Superior Court, tre 
years elapsed before the rrit of error wae eued out, ond 
the apreal allowed by the tris) court was never perfected, 
There comes a time when litigetion should be ended, Thie 
eourt finds ne reversible error in the record, whieh is 


material in ite characters. 
For the reasons stoted im this opinion the judgment 


a affirmed. 
of the trial court i AFFIRMED. 


TAYLOR, oJ. AND HOLDOM, J. GONGUR 
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Me, aoe Ces. f, 
RAUSSIG & FLESOK, 

Appellees, ) APPEAL FROM 
CIRCUIT COURT, 


CGOK GOUNTY, 


Ve 


JOB HANDELSHUAN, 


et Ne She Met Mit Mase Dae 


Appellant, 


Opinion filed Feb, 9, 1938, 
WR. JUSTICE WILGON delivered the culnion eof 
the eaurt, 


The d¢olearation in this cause alleges that the 
defendant Handeleawan on April 15, A. 9. 1926, axxeuted 
his certain written guaranty, wherein said defendant guar 
anteed payment to plaintiffs, fauseig and Fieach, = se~ 
pertnership, of 41] money due or to become due to plaintiff 
from lL. M. Marke, Ine., on aacount of professional services 
to be rendered suid L. MN. Marks, Inc., in the preparation 
of plans and specifications, etc., of atore fixtures for 
said L. M. Marke, Ine, fhe undertaking of the defondoat 
guarsnteed payment in the sum of not te exoeed (2,000, and 
further that said L. M. Marks, Ine., by its written agrete 
ment, retained the plaintiff to prepare plans and specificae 
tions, ete,, store fixtures; and thet in pursuance of said 
written agreement, it rendered and prepared plans, eteeg 
and rendered other profersional services for said L. li, Marks, 
{no,, to the reasonable value ef 83,000; that the said 


Le He Marke, Inc., and lL, /. iatke, being indebted to the 
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plaintiff, promised to pay but have not done so, though 

often requested se to do; that by reason of the nonpayment 

of the eaid sum due to them, the defendant, by reason of 

his undertaking, now has become indebted te the plaintiff 

in the gum of $23,000, Attached to the deolaration wae an 
affidavit of claims and the written cusrenty was alee attached 
thereto as Exhibit A. There was eleo attached te the deslarne 
tion, as Exhibit B., ® written contract between L, “, Marke, 
Ine,, and Taussig 4 Flesch, To this declaration « plea of 

the general issue was filed and an affidevit of defense, 

which effidavilt admite the execution of the eritten guaranty 
and admite the written contract between L. ii, Marka, Ine. 

and plaintiff below, but denies that the plaintiff oarried 
out its contract, ond charges that it beoame necessary for 

Le We. Marke, Inc., to enter into negotiations with others 

for pla ne amd specificutions;aleo charges that the defendent 
below is not indebted by reason of the failure sf the plaine 
tiff below to carry out its contract, 


There is no bill of exeenptions preserved in the 
record, and the only question for sensideration is whether 
er not the declaration alleges and states a csuse of action, 
It is argued thet it is iuproper to attach exhibits to a 
common law declaration ani, therefore, they should net be 
considered as part of the fealaration, but the reeerd dise 
closes no demurrer to the declaration in the first instance 
nor a motion to strike the exhibitay but inetesd, the record 
shows an affidavit of defenseg admitting the foet that the 
guaranty was entered into by the defendant below as shown 


by exhibit "4° and that the contract by and between LH. Marke, 
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ine,, #nd plaintiff below, was duly entered into as shown by 
Exhibit & 


& trial resulted in a verdict by a jury, finding 
the defendant guilty and sesessing plaintiff's damages 
at the aum of $750.00, Judgment wis entered on the verdict, 
Every intendment in favor of the declarstion showld be ine 
dulged ip after verdict; and from an @xagination of the 
declaration, under the ciroumstanoes, this court finds thai, 
in ite opinion, the declaration atates facts sufficient to 
sustain the verdict, particularly in view of the affidevit 
of defense filed in said ceuse, 


Yor the Teagons steted in thie opinion, the judge 
ment of the {revit court is affirmed. 


JUOOHENT AF YTAMEDs 


TAYLOR, Peds AND BOL DOM, as COMGURS 
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GItY GF GuIdAGO, 
Defendant in Error, ERROR TO 


MUNICIPAL COURT 
Ve 
OF GHIGa go, 


Reinet Rance Fie thy MY Nar Rie eee 


SILLIAS GIAMOND, ; 
Plaintiff? in Errer, 


Opinion filed Feb. 9, 1938, 


MA. JUSTIGN BILSON delivered the ovinion of 
the court, 


Thiae is an eetion of debt to recover a penalty 
for the alleged vislation of fection 2660 of the Munisci cal 
Gode 1922, 


The compleint alleged that the defendent on the 1ith 
day of December, 1926, at the sity of Ghicsge, was then and 
there a keeper of a certain coumen, illegeverned snd diserderly 
house, kept for the enesuragement of idlesnes2, drinking snd 
other misbehavior, which house was then and there located at 
number 215 Last 35th gtreet, Ghiezgo, Defendant waived a 
jury, snd the exyse was tried by the court, in which the follore 
ing finding was entered: 

*tThe Gourt finds the defend=nt guilty of 4 viola~- 
tion of the ordinance deseribed in the complaint herein 
and assessesa fine against said defendant in the sum of 
One Eyndred dollars.* 

fhe merits of the case are not in dispute, but in 
errors duly sesigned defendent aske for a reversal of the 
judgment on the grounds, first, that the City failed to preve 
the year in which the violation complsined of cecurred, and 
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secondly, that it was error for the court to impese two fines, 


We will decide these pointe in the inverse order 


in which they are above atated, 


Qyr review is confined to the record before us, 
and in it we find but ome fine, namely, the one involved 
in this appeal as above wet out, The law does not permit 
this court to consider the record in anether case for the 
purpose of reversing = just judgment befere us for review, 


fhe fine appealed from wae of $100. 


William Schoem=aker, Chie7 of Detectives, was sworn 
as a witness, and on sroase-examination by defendant's counsel 
was asked the following cusstians and aade the positive answers 


as follows: 


“GC. Hew, thief, shen you went in you hed a 
warrant for the arrest of joe Glaser? a. Yes, 

Q. And for thamond? aA, Yes, sir, 

Qe iF will show you this instrument and sek 
you if that is not the wrrant you had fer the arrest 
of one John Dee, to be pointed out, alias Wiliiag 
Diamond? A. Yes, 

Ge Ie this the warrant that you served? (Hinding 
document to witness), A, Yer. 

G Reférring to warrant in case 2231068, devend- 
ant's Exhibit No. 1, for the arrest of John Doe, to 
be pointed out, elias Williem Diamond, you served this 
warrant, did you not? 

fie Yea, eir. 

- Qe And you did arrest Diamond, A. Yea, sir 

and mace the return, * * * 

Qe k will show you this instrument and ask te 
if you heve geen that before? (Honding document t& 
witness ) ® 

Ae Yes,* 


The warrant referred te is feund in the reeord 
and the return of Sehoemaker shows 29 follows; *Sxeouted 


this writ by erresting the within named John Goe, alias 
Willian Diamond, snd bringing bis body into Court, this 27th 
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day of December, A. DB, 1926," 


The violation of the ordinance is charged in the 
complaint as having oeeurred on the llth day of December, 
1926, We think the foregoing subatantially establishes 
the year in which the violation of the ordinance oceurred, 
Furthermore the point was not raised in the trial court, 
and is made here for the first time, The objection comes toc 
late, If defendmt desired to avail of that point, he should 


have firet raised it in the trial court. 


Finding no reveraible error in the record, the 


judgeent of the Municipal Court is affirmed. 


AFFIRWED, 


TAYLOR, P.J. AKD HOLOOM, J, COWCUR. 
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GITY OF OHIGAQO, 


KBROR TO 
ve MUNICIPAL COURT 


OF GHIdLGO, 


} 
) 
Defendant in _ 
WILLIAK DIAMOND, 


Plaintiff in irror 


Opinion filed Feb, 9, 1926, 


HR. JUSTICE WILSON delivered the opinion of 


the eourt,. 


This is a civil action, one in debt, to recover 
& penalty for the violation of Seetiog 2660 of the Municipal 
Ordinances of the City of Chicago 1925, In the complaint 
the violation of the ordinance is alleged to have taken 
place on the 26th day of December, 1936, The situs of the 
ill-poverned and disorderly house was laid at 315 feet 
35th street, Chics zo. 


Defendant waived a jury, and the ceuse wae tried 
before the court, who after hearing the evidence found 
against the defend-nt and the finding and judguent of the 
court resda aa follows: 

*he Court finds the defendnt guilty of a 
violation of the ordinance described in the come 
plaint herein and seseases a fine acsinet said 
defendant in the sum of one Hundred dolisars,* 

Defendamt moved for 2 new trial, which the court 
denied end entered judgment upon the finding against dee 


fendant for $150 and costs of suits 
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Defendant dees not dispute in any way the finding 
upon the merite of the cause, but raises two questions, first, 
that there is no evidence in the record showing in what yerr 
the alleged violation occurred; and second, thet the keeping 
of a diaorderly house wes « continuous offense, and that 
only one penalty could be resovered, and that two have been 


assessed against defendant, 


Ag to the second point, suffice it te say that 
this court reviews the record brought here by defendant for 
review, and that record shows thet one penal ty -_ reeovered, 
and that there is nothing in the record before us regarding 
any other penaity. Itie not the province nor the duty of the 
court to examine other records befere it for the purpose of 


reversing a meritorious judgeent, 


Ae te the firet point regarding proof of the year 


of the violation of the ordinance, 


It is the province of a writ of erres to search 
the whole record, and before we ean determine the correcte 
ness of the court's finding, we must necessarily look te the 
complaint, becsuse in the finding the court finds the defend= 
ant guilty of the viblation of the ordinance “described in 
the complaint herein’, and when we look at the compiaint re 
find that the offense waa coumitted on the 26th day of 
December, 1926, 


Furthermore, William Schoswaker, chief of detectives 
of the City of Ghiesgo, was called as # witness, and was eross- 
examined by counsel for defeniant, in which the following 


questions were asked and ansvers given: 
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*Q. Wow, Ghief, when you went in you had 
& Warrant for the arrest of Joe Glaser? A. Yes, 
we And for Diamond? A. Yes, sir, 

Ge I will show you this instrument ond ask 
you if that ia not thewarrant you had for the 
arrest of one John Doe, to be pointed out, alias 
Willian Dimmond? A. Yes, 

Qe Is this the warrant that you served? 
(Handing docuwent to witmess.) A. Yes, 

Q. Referring to warrant in onse 2231068, 
Defendont'g Exhibit Ho. 1, for the arrest of 
John Doe, to be pointed out, Alias William 
Clamond, you served this warrant, did you not, 

A. Yes, wir. 

Q. And did you arrest Diamond? A. Yes sir, 
and gade the return," 

This warrant ia net found im the record, but we 
think defen: nt's bringing the same ovt on cross-exemination 
in @ehoemaker's testimony, established the date of the 
offense to be the game as the complaint. fhen agein, ao 
objection was meade on the trial to the claim thet the year 
of the violation ef the ordinance wes not proven, It comes 
too late when made on appeal for the first time. This 
being a civil action, objections not wade im the triai 
court are unaveiling when aade on review for the first 
time, The whole record considered, the date of the offense, 


including the year, stends sufficiently proved thereby. 


there is no error in this record which would justify 
@ reversal of the judgsent of the Municipal dourt,and it is 
therefore affirmed, 
ADT TURE De. 


TAYLOR, PoJ, AKD HOLMOM, J, CONCURe 
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FELIX KOTAS, Administrator of the 

Estate of BERTHA TOPOL, Deceased, 
Defend=at in Wrror, ERROR TO 

Ve SUPERIOR GOURT, 


at Ca Ri Ms ee Mein Sea” egal Mace 


REGINA BARON and PAUL BARROW, 
Pisintiffe ee 


Opinion filed Feb, 9, 1928, 


MR, JUSTICE WILSOH delivered the opinion of 


the court, 


This omuse comes before this court on a writ of 
error to the Guperior Court of Cock Sounty, to reverse 
# judgment entered in gid court, for the slaintiff in the 
sum of #2,287.05, on February 8, 1927, fhere is no bill 
of exoeptiona in said chuse and this court has hefere it 
only the oommon law record, Frow the declaration Tiled 
in said ouse it appears to have been an action in trover 
agsinst the defend nt below to recover the vaiue of a 
certain note for $2,000, it ia insiated by slaintiff 


in error that trover will not lie in euch an action, This 
eourt in the oase of Bentley, Zyurray & Company v. LaSelle 
Street Trust ¢ Spvings Bank, 197 Ill. App. He, in ite 


opinion at page 324, ssys: 


*trover may be maintained for notes 
and bille, and the measure of demagee is 
prine facie, the asount of their face, 
The testimony ia not preserved by bill of exceptions. 
Thie court hes nothing before it except the common law 


record, Every intendment in favor of the judgment should 
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be indulged in, 


For the reasone stated in this opinion, 
judgment of the Superior Court is affirmed, 


AUDIMENT AFF THM, 


TAYLOR P.J. AND HOLUOM, J, OONOUR. 
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WILLIAM LOENDE and WILLIAM B, 
LOZHDR, # copartnership, doing 
business as William Leehde, 


Appel lece, 
} 
) 


APPEAL FROM 
QOUNTY COURT, 
" QOOK COUNTY, 
ANMA STRAUSS, 


Appellant, 


Opinion filed Feb, 9, 1928, 


MR. JURTIGK WILSON delivered the opinion of 


the court, 


This is « suit to recover a renal estate comnission, 
A trial by jury was waived and the cause was submitted to 
the court, The court found the isevues for the plaintiffs 
below and assessed their damages at the sum of $875.00; and 
judgment wes entered on the finding. It appears that this 
cause ha been tried before and » judgment rendered, from 
which an appeal is perfeoted to thie court, anid the judguent 
was reveread and the cause remanded on the ground that the 
cause should have been brought by the oco-partnership instead 
of by William Leehde, Loehde v. Gtrause, 330 11. App. G55, 
The judgment in that cese was for @750, The record in the 
case now before us showe that the declaration was amended in 


conforaity ¥éth the opinion of this sourt, 


It appears that the co-partnershiy consiated of 
William Loehde, the father, and William H. Loehde, the 
gon, and that William Loehde was a duly licensed real estate 
broker, by virtue of a license issued to him at 548 Wrighte 


wood avenue, Chicago, It is argued that the contract involved 
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in the real estate deal in controversy recites that the 

deal was to have been closed at the office of William 

Loehde, 2617 Lincolm amenue, Chicago, It is contended thet 
the license aforesaid does not cover the place of business 
named in the contract, We can eee no material ebjeetion te 
the verdict on this ground, Wor ean we see any material 
objection to the right of the partnership to recover in this 
cage, beosuse of the fact that the broker's commission ran to 
William Loehde instead of the co-partnership., From the 
testimony it apvears that the contract was with William 
Loehde, a duly authorised broker, The fact that his son 

and co-partner participated in the work done in connection 
with the procuring of the contract of sale, was not sufficient 
to defeat the right of pisintiff below, appellee here, te 
bring this suit, fro trial courte have passed on the 
questions of fact and found for the plaintiff below, 


We find no meterisl error in the reoord end 
for the ressons announced in thie opinion, the judgment 


of the county Court will be af firmed, 


JUDGUENT AFFIRVED. 


TAYLOR, Ped. AWD HOLDOM, Jy CONOUR 
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SARUTL BROWN, 
Appellee, 
APPEAL FROM 
ve ) MUNIOIPAL covet 
OF GT OAGO, 
JACOB ASHKENAZY, 
| Appellant. 


Opinion filed Feb, 9, 1928, 
WR, JUSTIO® BILSCN delivered the opinion of 


the court. 


fhe fsete in this ease show that the appellee, 
Samuel Brown, hereinafter oalled the plaintiff, brousht 
this action against the aspellant, Jacob Ashkenazy, herein~ 
after onziled defendant, in the wumicipal court of chicuge, 
on % Gertein lease, for rent for the months of April and May, 
1926, Judguent was entered by confession for the sum of 
$135.00 as rent and $25.00 additional as attorney's fees, 
Defend«nt filed a certsin petition to vacate enid judguent, 
and alleged in the petition that he had been a tenant of the 
plaintiff? and had paid hia rent up to and ineluding March 
31, 1926, and that on April 7, 1926, the petitioner was 
ordered and directed te vacate the apartment he oecupled, 
by the Superior Court of Gock County; thet on April 26, 
plaintiff had obtained a judgment for possession in forcible 
entry and deteiner againat the defendant in case Ho, 1557431, 
and hag had possession of the said apartment subsequent to 
April 7, 1986, Petitioner further evere that he has not 
beenin possession of the apartment since April 7, 1926, and 
if he owes anything at 211, it is for the seven days rent 
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from Warch 31 of that year; thet plaintiff head once before 
confessed judguent on the lease for the same period; and 
aaid judguent wae set aside by one of the judges of the 
Wunicipal Court, ond when the cage was resched for trial 

in its regular course, plaintiff filing to apverr, the 
ceuse was diemissed; and that theresfter plaintiff moved 

to have the court vacate enid order, diamissing said esuse, 
but the court refused so to do, Phe record further dige 
closes, a6 shown by the additional abstract of resord filed 
herein, that the lease contsined a clause covering the right 
of the lessor to collect rent, despite a fiveedsy notice 
and the institution of any foreible detainer or #¢jeoctment 
proceedings, The clause reads aa follows: 


*fThe obligation of Lessee to pay the rent 
reserved ‘hereby during the balance of the term 
hereof, or during any extension hereof, shell not 
be deemed to be waived, released or terminated, 
nor shall the right end power to confess judgment 
given in Clause fifteenth hereof be deemed to be 
whived or terminated, by the service of any five- 
day notice, of = notice to collect, demand for 
possession, or notice thet the tenancy hereby 
orested will be terminated on the dete therein 
named, the institution of any action of forcible 
detainer or ejectment or any judgaent for poeseds= 
fon thet eny be rendered in such aotion, er any 
other act or acts resulting in the termination ef 
Lessees! right to poesesezion of the demised pre= 
aises, The Leseor may collect snd receive any 
rent due from Lessee, snd payment or reteipt there- 
of shall not weive or affect any euch notice, dee 
mand, suit or judguent, or in any aanner *hatsoever 
waive, effect, change, modify or alter any righte, 
or renedies which lessor may huve by virtue hereot,* 


Petitioner further refere to case fo. 1557431 in 
hie petition and makes it e part theraef, A reference to 
this record shows that judguent for possession wae entered 


on April 26, 1920, In the additionel record filed by plaine 
#iff it appeare that a writ of restitution issued Kay 38, 1926, 
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and wks satisfied as to possession auguat 27, 1926, 


It is argued by counsel for defendant thet the 
action of the trial court in refusing to vacate a motion 
to dismiss the first procecding, was a final judguent, 
With this we cannot agree, There was no hearing on the 
merits of the cause, The suit wee diswiesed for want of 
prosecution, The sotion to weeate the order dismissing 
the asuit for want of progecution, did not alter the status 
of the case. It was still sn involuntary non-stit and the 
Plaintiff head the richt to recommence his couse of action 
within the statutory ligitation, We find soothing in the 
petition which weuld justify the court in setting aside 
the second judgment. The ground principally relied upon 
in ssid petition aprears to be that by reason of some 
order entered by the Superior Gourt, the defendant was 
ousted from poesession, but there ia no reference to the 
title of the setion; any eopy of any order; nor any number 
ef said cause, and it appeare that the plaintiff was not 
& party to said proceeding, and the allegation in said 
petition was = mere legs] conelusion of the plesder, The 
Clause in the lease referred te explicitly waives the 
Fight of the tenant to cancellation of the rent by reason 
of the forcible entry and detainer proceeding, and obligates 
him to pay the rent to the end of the term. This rule wes 


apolied in the ease of Melick v. Central investment Co., 13% 











Ill. App. 24, where the court in ite opinion at page 66 saye: 


“as to the effeot of the proceedings in 
the former case upon the lease iteelf, clause 
3 of the lease, quoted in the statement preced- 
ing this opinion, provides thet the lessor should have the 


ADP fae] 


i be! 
i aera ( 
oo 


aye 


een #8 deuweh noldesvadd ot am! nnsdanatiags pew ban 
Haipeat ION & 2 


one ttt FawhHsted % xe% fasted ww bony et a. 

aoiiem & afanav ad quievtor p2 S000 faint ode * ‘sites 
tromahs, teatt « ay wgaibeeoong font edt aodands oF, 
ons ae gaizeed Os Bae e2S8T Bet gi tounso o ‘sae ae 
Yo tnaw 20% howainets ame situs Sut .eeasa odd to og teem 
pedeeduw ie sotze add a¢nosy a a tow ae “.moltuonsers 
ad at a ges Dig fos bab cei es had tree rot otue, mat 
a bas sibesne ‘gufoninvad ih ae ‘Phage, Bat FF. 18a nae Xe, 
ngites To opium aid sor enon eT bt ttaix edt fad Mutatatg 
ot ai geddtos batt of  .wolged taal yrodutade ote mistin 
abies eaivise ai atm ot. et itas, Bley aide aolattog 
meg hetier Yilavtogiag iii any : 
page to monster yy felt ad ot peaagye molt 
ane taaproten, ee 22200 xosnpau@ sa ¥ igen: 7 

att oe lata om at erade aa 1 sta aeencs 












toa ane | Wbtatate ae test « pha ts i 





Shee: ni Lapnosees ost hae 


ott ees erethasie 4 or ae boretene sw oesat 68094 denate 
sooner Yo Raat ost Ye mots! ‘eosin of taeame ae te ‘tighe 
setagiidd fae sAsibeag ord sontteas Saal Riad aidtoxot ‘one to 
eee olor bei meet wie Ke baw ace hall tren att Ye ‘oe ata 
S8L 4.09 baems fmpvinl Lore a2 «dei sey to eons edt of bedfuces 
isyes 3 ona ts mdaben ets af frees adé ovedw AS ,aqa . tft 











itt eunlbescore edt Ye danke ade oF eae” 


wnveky heats aad FOR BM 
sgdapun tines oa ms basned et 


aft ovad bivodn cones wit onde aghkreng AGREED, iy ae 





hi 





den 


right, in oace of default by the lessee in 
the payment of rent, to re-enter and take 
full ahd absolute possession of the premises 
without such re-entry working a forfeiture of 
rents to be paid and the covenants to be pere 
forsed by the leesee during the full ter 

of the lease, Under this express provision 
of the lease, the Central inveatment Company 
Was authorized, in case of default, to ree 
enter and take poseeagegion of the prenises, either 
by forcible detainer procerdings or otherwise, 
without the same working a forfeiture of the 


Lease, Hrguscs Ve St pul 
Ill, 634, € lease in the Gromme 
tained a similar elsuse to the apecisl clause 
in this lease, In that ease default was made 
in the payment of rent and suit wae commenced 
for poes¢esion of the premises, The Suprese 
Court, after reviewing onses bearing on the 
eases quite fully, on page 643 of the opinion 


aays: 

‘There is nothing illegal or improver 
in an agreement, thet the obligation of the 
tenant to pay sll the rent to the end of the 
tera shall remain notwithstanding there has 
been a reeentry for defoult; and, if the 
parties chooge to make such on agreement, 
we see no reason why it should not be held 
to be walid as ageinst beth the tenant and 
his sureties, ' 











Under this ocleuse of the lemse,; plaiatiff had s right te 
maintain an action regardless of the inatitution of forcible 
entry and detainer proceedings and possession regovered there= 
under, Noreover, plaintiff did not get possession until August 


27, 1926, and the defendant was liable for use and occupation, 


For the. reasons expressed in this opinion, the 


judgment of the Hunicipal Uourt ie affirmed. 
SUOGMERT APFIRVE De 


ae 


ee inane ane ye Phe wed to eo ot stots 
oie See xotsewst OF ,inat Te # 
wostaney oot te AelnataRed see | stat 
te sepeioteus 4 ay qerarens 


oreg as oF af aaeeoe oat tte pied woe ME BERGE oy 5 
wrt Sint oa telat cop Ne! rae fae 

te keiwora HST A} hs RS eer Soiae sags: lon tee ah Rie, haa 
SG analy Masel 

~or 0¢ aWisetoh ty Ouse ‘at Peninoisus BBR) oy 
pedis Gapaiemty ode To aelgveten, ata bas tetas 

senienedse =a b-tpegelact ptalgnes! nal aidior othe iyi 
ae eeneeet et és ae deco ows tal " at 

Pe. eed Q y 3 


is iss 















Eee 1) ot ak ca valiaue’® & “badig mr 
Serene ee eee 
eaeae ee? aneplanene pen ts ¢ diemeac a 84. 





me biekae: ‘ty She agen ee etter 


Bs eyes ee EoyaTih ‘gicisiben a shiig" 


ta wety Salt pede ik: alee 
of cnn oft oe taee bab . oF taaved 
aad fe yaibs bet ewes Ll aaie 
an v rede ae oe mas / yaniv 
ae - ® 
nis rid aa al td 






ee 






aa LN i ce 
as tyee ® bat retentions forts ase te dietin, pn eehee 
aigtoxo’ ts no tguad ton. a8 tw ana Lh AOL 


sere? beneroosn Botan seeay bit agridgawes 






edt .neiaeye Bia? of AWenetipny aubesex edd tot 


beet: ab Pye Si kit dibad ‘taeeabet 
AMIGA Tudo, ~~ : 


(fon hs oan, aia set, ena 


adv no galuoe! epaee ea meee et Osis «S890, - 
a : thes" eonee : 





SONtE Tend Asoo ba wrens 
feud Litmr mokaneanog toy fou Sib RAmkele gReveoTON \ ymMbau 


mOLteguOOs bon OEY Tel Sidail eaw smokaeted, adh ham eB86E, 478. 





he's 
rat 
“| 
‘ 
; 
ae 
rm 
Ve 
f 
Tae 
, 
. 
‘ 


110 = 32050 j 
AVMERICAR GLASS OO,, a eorporation, 
for the use ef GLEN FALLs Taste 
ANCE 6O,, & corporation, 
Appellant. 
APPEAL FROM 
Ve WUBICIPAL OOUST 
Q " my JAGO. 
ALBERT L. FELL, — 
Appellee, } 


Opinion filed Feb, 9, 1928, 


HA. JUGSTICN WILSON delivered the opinion of 
the cou rte 


The facts in th§e case show that the American 
@laes Co., appellant here and pinintiff below, by ite 
servent and agent wae driving ® certain sotor truck Loaded 
with glass, in on easterly direction on Korth Avenue hee 
tween 57th and 58th street, in the Gity of Chicago, on the 


morning of June 18, 1925, about ten o'elook, The truck 
was proceeding at about 15 to 18 miles an hour, bireotly 


in front of it, and proceeding in the same direction, was 
another lerge soter truck, owned by appellee, defendent 


below, which was running at ebout the same rate of speed, 


fhe testimony shows thet the driver of defendant's 
truck came to « sudden stop in order ta talk to someone on 
the sidewalk. From the testimony on behelf of the plaintiff 
4t appears that the truck being driven by its servant, was 
25 to 35 feet behind the truck of the defendant, and that 
no signsl @pvears to have been given by the driver of defend- 
ant’s truck before it came to a stop, fhe witness Kisensheniel, 


sitting on the front seat with the driver of plaintiff's 
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truck, testified that he saw no signal, and in the absence 
of proof to the contrary, it would uot be an unreasonable ine 
ference that none was given, According to the teatixony, the 
driver of the plaintiff's truck put on his brakes but was 
unable to prevent it from rupning into the truck belonging 
to defendant, As a result of the eolligion, it appears that 
sertein gleuss being conveyed by plaintiff's truck was broken, 
and this action was fer property demage, At the end of the 
testimony, defendant gade 2 sotion to direct a verdict, and 
the trial court, pursuent to said sotion, directed the jury 
to find the issues in favor of the defendant, A motion for 

& new triel was overruled. A moticn in arrest was elso overe 
ruled and judgment was entered on the finding; and en scpeal 
prayed and sllewed to thie court, Ye are not sided in the dee 
cision of thie esse by any brief on behalf ef the defendant, 


It is imsieatea by claintiff that the trisl scurt 
erred in directing a verdict; that the avestion sof negligenee 
on the pert of the defendant, and due esare on the sart of the 
Pleintiff, should have been Left te the jury aa % cuestion 
ef fact for their concideratien, The cueation of contributory 
negligence is ordinarily one of fact for the jury, snd only 
becomes one of lay where the undissuted evidence establishes 
thet the accident resulted from the negligence of the injured 
party, If there be a difference of opinion on the question, 
so that reasonable minds sy errive at different conclusions, 
then it is s question of fact for the jury. ieago Oity Reile 
way Go. Vs Nelson, 215 Ili, 456; Chiezgo and Joliet Ry. Co. V. 
Wanic, 230 111. 530, The Supreme Bourt in the case of Shannon 


Vo Highbtingmle, 321 111. 168, at page 175 im ite opinion, says: 
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“an inetruction taxing the case from the 
jury should be given only where the evidence, 
with all the legitimete «nd natural inferences 
to be drawn from it, is wholly insufficient, 
if eredited, to sustain a verdict for the plaine 
tiff, It is immaterial upon shich side the evidence 
is introduced, If there is evidense which fairly 
pig to support — omg nt ease, it wast 
subsitted to the jury, (Purdy v. Ball, 134 111. 
ners Lise lace Jar Uo. V. bo 20k & id, 243; 
Th : oar i GO. Vo Richards, 








. te sul ficiency 

to coust the verdict can, be raised in thia court, 
It is a question of iaw whether there is any evidence 
tending to prove the asliegaticne of the plaintiff's 
declaration, «and it is a question of fact, where 
there is such evidence, whether it is sufficient te 
sustsin such allegations, The former is a question 
for the court; the latter a question fer the jury, 
eubject to revision by the court on motion for = 
new trial, Therefore the murt way not prepefly 
take the esse from the jury and direct a finding 
for the defendant ehen there ig some evidence tende 
ing to prove every estentiai eliegetion of the 
plaintiff's declaration, merely becnuse, in the 
judgment of the court, the weight of the eridence 
in support of some saterial allegetion ie not auf 
ficient to sustein a verdict for the plaintiff, 
If the evidense tn sunsort of the plaintiff's 
allegations is sufficient to sake & srima fscie 
eas@, the court is not authorized to direst a 
verdict for the defendant because of evidence of 
contrary facts tending te an opeosite conclusion, 

the motion te direct a verdict only that evidence 

be considered which is in favor of the verty 
agninat whom the sotion is directed, and that 
evidence cust be considered in the light wost favere 
able te thet party, tegether with 211 legitiaste 
inferences “hich may be drawn from 1% in his fevor.* 


A case very aimilar on the facts, ia the case of Earle 
Pardington, 116 8.Y.,&, 675, where it appeare that two cars 
were proceeding along & highway in the same direction, one 
following and very near to the ether, Tre leading car 
estopped suddenly *"ithout giving any signal, and 25 ® resuat 
the car belonging tc the slaintiff in that suit, ran inte, 
against and collided with that of the defendant, Te court 
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at the slore of the plaintiff'¢ case directed s verdict, 

on the ground that the plaintiff «as guilty of sontributory 
negligence. The Supreme Gourt of Hew York Appellate Davision 
reversed the judgnent and ordered 2 new trial, bolding that 
it wae a question for the jury, ss to whether or not piscine 


tiff was guilty of contributory negligence, 


The Etatute in this °tete, known ss the “oter 
Vehicle Act; Omhill'’s Revieed State,, chap, 258; par. 34; 
sec. 4, provides as follows; 
"Ko driver of = vehicle shall suddenly 
stop, sloe dorn or attempt to turn eround 
without first signalling bie intentions vith 
outetretched ara or otherwise, te thone folics= 
ing Glose im the rear,* 
The only testimony in the record, 48 eontaine? in the 6111 of 
exeecpiions before ua, sould indicate thet no such signal had 
been given, and consequently « prima facie facie case wes mede out 
which alone would be sufficient to take the case tc the jury. 
It is impossible to say as a watter of law that such an 
astident, Geourring in such & way, wuld preclude a recovery 
because of contributory negligence, because of the numerous 
facts that sould enter into auch an omeurrence, The condle 
tion of the traffic; the place where the accident occurred; 
the rate of speed at shich the terse were running, snd ail 
the other circumstances iz the case #onid be necessary for — 
& prope® consideration ef the caee, end if cannot be said ae 
| a matter of lsw that the aecident, oceurring in the manner 


im which this one oesurred, fas one which showed omtributery 
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negligence on the part of the sluintiff, ac 2 matter of law, 
shich would preclude him from a reecoverye The trial eourt, 
in directing the jury to find « verdict in fevor of the 
defendant, stated thet in its opinion nobody could * drive 
Sn automobile directly following snother trock end claia 
damagea from the man in front ef him, if he rune inte hin,# 
We do not believe that such « statemat is the law, but 
that the question iz one of fast for the jury, wiless, from 
the evidence the facts would shoe such leck of care on the 
part of the plaintiff that ne reasonable ginds would differ 
in regard to ite 


Op, & wotion for a directed verdict at the end of 
the plaintiff's case, the evidence gust be viered in the 
light most favorable to the plaintiff, together «ith a11 the 
legitimate inferences which may be drawn from 1% in plaine 


tiff‘'s favor, 


For the reagone stated, the judgsent of the 
Municipel Gourt will be reversed and the osuse reeended 


fer 2 ner trial, 


JUDGHERT REVERSED AND GAURBE REWARTEG. 
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TAYLOR, Pod. AND HOLDOM: Jy CONCURs 
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JOSEP SAPREO and LILLIAK SAPERO, ) 
Aprellents, ; 
APPEAL FRO 
Ve ; ¥UNICIPAL GOUAT 
; OF Gulg.ce. 
B, GROMBERG, et el, 
Appellees, ) 


Opinion filed Feb. 9, 1928, 


BR. JUSTICE BILSON delivered the ocinion 


ef the sourt. 


This osuse comea before thie court on an apceal 
fros the Gunici~l Sourt ef Ghicszo. Phe olaintiffe' etate~ 
ment of claim in eeid osuse recites that on usy 16, 1926, 
the defencdant wae in the business of conducting and operating 
& public g@@rage in the city of Chiesgo, fer the ourpese of 
storing and keeping automobiles; thet on the Gata in cues< 
tion plaintiffs stored a certain autemebils, togeth=r with 
& trunk full of clothes, with the defendent; that defendant 
iseued and delivered to the piaintiffe = certain eleim check, 
shoving that plaintiffs had left in storage with the defend= 
ant = trunk full of clothez in and with on sutesebile; thet 
on Hay 17, 1926, when pleintiffa cxse for said autesebiie 
and #814 tronk, the defendant refused to deliver gsue te the 
‘plaintiffs, fhe cleim ia for property less in the aum of 
$750.00, The defenisnt's affidavit ef merits recites thst 
the defendant operated a stblie gar2g@ in the Gity of Thicex go; 
but denies that plaintiff left with the defendent a trunk 
for safe keeping; and avers that defendant's, agent waa held 


up by two thieves, end the car was etolen fros defendant's 
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premises without negligence of defendnt. A tri»l eas had 
before the court without a jury. fFisintiffs! in sunsert 

of their case introduced testimony for the purpose of shore 
ing thag the automobile and trunk were left on the date 

in eutstion et the gurage ef the defendant, and that they tater 
made & cemsnd in writing upon him, thet he turn ever to thes 
the ear and the trunk and ite contents; and then preceeded 
to prove the value of the contents of the trunk, as bearing 
om the question of damegea. [it apoearea from the testiwony 
that no clai=a vee mace for the loss of the sutenobile. fre 
suit sxe based sclely on the less of the trunk ond its cone 
tents. 


During the course of the trial it developed that 
part of the cententsa of the trank was the sroserty of Joserh 
Sapero and the belence was the sroperty of Lillian Sanere, 
his wife; and that the sontentea of the trunk «as net the 
joint property of the parties plaintiff, A¢ the end of the 
plaintiffs’ case a sotion wee made to direct a verdict in 
favor eof the defendant, on the ground thet there wee un 
improper jcinder of the parties pleintiff, it sppesring 
from the testimony that the property in question was not 
owned jointly by the plaintiffs, but that pert of it wes 
orne d individuelly by Jeweph Gapero, and part ornéd sepere 
ately by Lillian Gapers, 


From the testimony in this cnuse it is apcarent 
that the pleintiffe hed ne joint interest in the property, 
and, therefore, the section $0 dismiss wes proper. Brady © 


¥. Koontz, 145 fll. App. 582, Hefore the order of dismisasl 


ed 
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wae entered im anid suse, or before any judgment had been 
entered in respect th«reto, ocunsel for plaintiff sade s 
wotion for nomesuit and directed that a nonesuit be taken 

as to Lillian Sspere, onc asked leave to amend the ststesent 
ef claim by leeving only the name ef Joseph Sapere es plain-e 
tiff and striking the name of Liliiam Sapere. fhe court 
@enied the motion to takes = nonesult ana to asiend by strike 
ing the maze of Lilliam Sapero, and entered judgment for the 
@efendunt. In this, we believe the court erred, At comson 
law theeoutt was powerless to add or strike out parties to 

& suit but in order te sorrect this, chapter 7 of the Revised 
Statutes, Enorn &s an Act Comeerning Amendeents enc Jeofeils, 
wag passed which made liberal provisicne for the srendsests 
to pleadings. 


Section 1 of this set provides aa follows: 


*Pfhat the court in which en action is pending 
shall heave power te persit amendments in any orce 
cess, pleading or preeseding in such «ction, either 
in form or substance, for the furtheranee of justice 
Om auch terms ac ehell be juet at any tine before 
judguent rendered therein.* 


Section 22, chapter 116, of the Seviaed Statutes 


alae contains the follering provisions; 


"at any time before final jijdgewent in « civil 
suit, amendments may be allowed on such terms as are 
t and reasonable, introducing any party neseseary 
to be joined as pleintiff or defendant, discontinuing 
ae to eny joint slaintiff or joint defendsnt, chang- 
ine the fers of the sation, «nd in any matter, either 
of form or substance, in any process, pleading or pro=- 
eeeding which moy enable the plaintiff to sustain the 
action for the elain fer which it eas intended to be 
brought, or the defendent to mpke a legel defense," 


The purpose of this stagute exs te cure the defects of mis- 


joinder or of nonejoinder of parties without turning the 
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ode 


ease out of court, snd te permit of a triel without 

ging through the preeeae of refiling = new suit, Phis 
court has permitted the dismiseal of parties for sis joinder 
under similer cireumstamces, Zukorski v. grsour, 107 iil. 
App, 663, 


The aotion of plaintiffs in the case at var, made 
in ept time, to emend the oleadings by striking at the 
mame of Lillien Sapere and dississing as to her, eeme 
well within the mexning of the statute providing for the 
dismissal of any perty osleintiff, ead should have been allewed 
amd the cause should have proceeded ts judgeent as to the 


eole re=aining plaintiff, Josech Sscere, 


For the reagons snnounesd in this cesimion, ihe 
judgsent of the Hunicips! Court will be reversed and the 
eause resanded to that court with directions t¢ sermnit 
the amendment, by striking out the neue of Ljilisnm Gapere, 
and proceeding to trial as te the remaining plaiatifi, Joseph 


Sapero, 


JUGGQWERT REVERBED ABD CAUSE KixAnOo5 SITH DINERUTIORNS, 


TAYLOR, Fed. AND BELSOK, J. COE CUR. 
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THE NEW YORK, CHICAGO & BT,LOVIS ~—) 
RAILRGAD, a corporation, } 
Appell sant, ; 
; APPEAL FROM 
Ve ; @IRCUIT covRT, 
SOOk covET 
SAM SCOTT, | = 
Appellee, 


Opinion filed Feb, 9, 1928, 


BR. JUSTICE WIiLSCH delivered the opinion of 


the court. 


fhis wae an setion for poesession of certain 
property by the Her York, Chics go é St. Levis Reilroed Gs. 
fhe cleintiff's claim fer sosseesion is on theground that 
the defend-nt was occupying the propergy os © tenant, 
The property in question is located at or near LO3rd street, 
in the vicinity of Galumet Leake, Om the trisl, in order 
to sustain the issues on behalf of the vliaintiff, & witness 
was called by the name of vilsen, who testified that he 
was yardmaster for the plaintiff, and in 1923, was chief 
@lerk to the superintendent; that the defendent called at 
his effice and wanted to pay rent and cet s lease from the 
plaintiff for the preverty which was located on the bank 
of Lake Calumet; thet it was 2 parcel of land #50 feet by 
500 feet; that he showed hia 2 lesse «ith the Oanal & Dock 
Company, under hich he had paid rent fer the previous year; 
thet a few dsys later the defendant returned and paid bia 
$15.00 as rent for which he gave him @ receipt. This reesipt 


was issued in the regular course of business by the witness 
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as chief clerk of the euperintendent; it rae signed 

*H. E. Williams, superintendent,* with the initial *< 
underneath, which wag the initial of the witness, This 
receipt was given to the defendont and a notice to produce 
it at the trial was ecrved upon his counsel. Upon failure 
to produce the originesl, proof was sade of said reseint 

by introducing in evidence a carbon copy which was taken 
from the files of the plaintiff company, The vitness 
Wilesen testified that he egnin ga¥ the defendunt in Sevenber 
1923, when be came to hie office and talked te hia ebout 
his lease, A witness by the name of EF, He. Smith testified 
on behalf of the plaintiff that he ws general land and tex 
attorney for the plaintiff, and that he saw the defendant 
in 1923, on the property in cuestion, snd that at that tine 
the defendant talked abont renewing the lease for the land 
he was occupying, 2nd wanted to pay a year's rent; Sut 


the witness did not secept it at that time, 


The defendant, Seott, testified in his own behalf 
that he bought the land in question from one Frank Lhotks 
about 1920 or 1921, but did not remember the exact “ste; 
that he prid him far it but did not get 2 decd; that he 
paid $15.00 to the witnese Filson but it was not for rent, 
but for the privilege of cutting the hay on some Gther pro=- 
perty adjacent to that zhich he occupied, The witness 
denied having & conversation with Seith in 1925, and stated 
that he received no receipt from the claintiff company; and 
that the $15,00 wes for the privilege of cutting hay and not 


for rent. 


whe oxse was submitted to a jury, ani verdict 
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returned, finding thet the defendant wae not guilty of 
wnlawfully withholding the premises in cuestion, a action 
for 2 new trial was overruled and judgment entered on the 
verdict. it is to reverse thet jodgsent thet thie aprezl 
is prayed, 


It is urged by counsel for the slaintiff that 
the verdict is against the sanifest weight of the evidence, 
and that the triel court erred in giving to the jury instruce 
tion He. 4, in considering the question of the weisht of 
the evidence, this court has not the opportunity of viering 
the witnesses ue they testify, but it has the oocertunity 
ef considering the probability or iuproebability of the 
truth of their several statements a¢ shown by the record, on 
the part of the pleintiff we find the direct testimony of 
Gilson, who stated that he dealt with the defendant; that 
he talked with him on several oceasionsa concerning the rent; 
that he received the rent from tim, and thet he issued a 
receipt at the time for the rent. There is alse the testie 
mony of Smith, the generml land and tax attorney for the 
plaintiff, that he ear the defendant in 1923, the year in 
which the receipt wae issued, and talzed te hia about the 
property, and thatthe talk was soncerning the renewal of 
the lense on the property, There is aiso the »ritten 
evidence of the receipt, dated July 10, 1923, for the year 
ending April 30, 1924, produced from the file ef the pleine 
tiff company,snd kept in the general course of business, 
QOpvosed to thie ia the testimeny of the defencant alone, 
His story of purchasing the ground but receiving no decd, on 
its face is improbable, in view of the fact that the property 


fa ef considerable sige; thet it is located in the city of 
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orbes 


Chiesgo, as shown by the street number; and thet it wae ace 
quired by him through purchase, if acquired zt «ll, at = recent 
date. it is not probable that * person of adult age, at th- 
present time in the city of Chicage, would eequire = piece 

of property of the size and importance of the one in questiog, 
without fully safe guarding himself by securing some evidence 
of title, 


fhe giving of Instruction 4, on sehalf of the 
defendant, was error for the reason that this instruecticn 
Placed woon the plaintiff the burden of proving that at 
the time of the bringing ofthe action, it, the plaintiff, 
wee in actual or constructive possession of the premises, 
when, as = matter of fact, the action was one te recover 
pecsession ef the property, shtick at the time was in the 


Poesession of the defendant, 


We believe the verdiet was egainst the senifest 
weight of the evidence, and for the regsena steted in this 
opinion, it will be reversed and the cause reaanded to 


the Gireuit Court for a new trial. 


JUDOMENT HEV’ RSED AED CAUSE RTUANDEDs 


TAYLOR, Ped. ABD HOLDOM, J, GONGUR. 
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EMMA Ff, GLAS, 

) RURIOTPAL gOoUNT 
Vo } 
OF GRIGAGO, 


BUTUAL LIFE INS URARP RE GoMPANY 
OF HEW YORE, ( 2 corp, ) 


Apoellent, 


Opinion filed Feb, 9, 1928, 
MR. SUETICN WILGON delivered the opinion of 
the court, 


The statement of ¢laim in this cavse charges 
that the plaintiff held an insurance policy issued by 
the defendant company for $1,000, which sontained « cleuse 


providing that in the event the ineured esa to her death 


from bodily injury, effected selely from external and ticlent 


and secidental means, then, the defencint vould pap the 
beneficiary $2,000, inetead of $1,000 which was to be oaid 
in oase of death under ordinary ciroumstanoes; thet the 
deceased on Oetober 4, 1934, went to the Heyer [rug Company 
and aeked for 11 of Cedar, and was given a bottle labeled 
ag guch, whieh she took to her home and weed; that the fact 
was that said bettle did not contain 011 of Cedar but did 
contain Oi] of Tansy, which is s deadly poison; and that 
ae a result of taking a portion of the contents of the 


bottle, she died, 


The affidevit of merits filed by the defendant 
company, after admitting the issuance of the policy, states 
that the death of the deceased wes cocasioned by the fact 
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that she attempted to bring about an abortion on herself, 

by reason of her pregnancy, m4 knowingly and wrongfully 
administered to herself esid drug for that purpese, and in 
doing 20 she wee violating = law of the state, am therefore, 
& certain other clause in waid policy, which provided that 
the said $1,000 would not be payable in the event death 
resulted from any Violation of the lew by the inewred, be- 


eage effective and prevented «2 reeovery for that anount, 


4& jury was waived and a trial wae had before 
the oourt, resulting in » fanding in favor of the plaintiff 
and against the defencemnt, ond aecessing plaintiff's damages 
at the sum of $1,000. It appears from the testimony that 
#1,000 had been paid by the compeny under the generel clause 
ef the policy, providing for payaent of thut amount im the 
event of @ naturel death, Judgement was entered on the find- 


ing and an sppeal prayed and allowed, to this court. 


Kuma BE. Claus, onlled on behalf of the plaintiff, 
testified that she was the mother of Gertrude 2, Tisus, the 
decensed, and thet her deughter died October 4, 1974; that 
she was not quite twenty-one years of age, and had been ev 
ployed as & private seeretery; thet she wee in good spirits 
prior to her death and did not appear despondent; thet on 
the night in question they found her lying on the bath roca 
floor; that she had her night gown on; and that she saw « 
bottle with the label “Gil of Cedar’; that the deceased 
had been married three days befere to one Leonard Romberg; 
thet she, the witness, head noticed that her dsughter was 
unwell about four weeks before ashe died; thet she noticed 
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oles 
this when she did her laundry, 


irs, John ). Robertson teatified on behalf of 
the plaintiff thet she was s sister of the deceased, and 
that the deceased appeared to be well up to the time of 
her death, and of a heppy disposition, | 


br, William H, Burmelater, oolled on behalf of 
the defendant, teetified that he had wade s pertial autopsy 
and examined the stomeh, part of the intestine, and tte 
uterus, and found that the stomach contained approximately 
a quart of bleedy fluid mixed with food material which 
had a very pungent Oder; that the lining of the stomach 
wae very red; and that the uterus was somewhat enlarged 
and indieanted pregnancy ef about six weeks Guration, 4¢ 
testified that he did net know what O11 of Gedar wae used for, 


DOr. William >, HoNally, fer the defendant, testified 
to sowevhat the eame facts as the previous witness, but 
ateted further, that O11 of Cedar is used in laboretory work 
in 011 impressicne end slew ae en abortifacient, He testified 


thet he did net sake an examination of the uterum at thet time, 


Three lettere were introduced in evidence by the 
defendant, under an egreement with counsel for the plaintiff, 
which were signed, "Leona,® and appear to hawe been sddressed 
to the deceased, These letters contain certain references to 
O11 of Cedar and to the fact that it could be used successe 
fully to abort, ‘the writer stated that she bad obtained 
the preseription from her doctor and that the decessed aust 
not let anybody know that she hac told her about it. 
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& certain finding was presented to the trial 
court, seking it to find as « fact thet Sertrude =. Cleus 
met her death while attezpting and as 4 result of her 
attempts to comuit an abortion upon herself, and further, 
that the act was oontrary to the law of the State of Illincia, 
Thies finding was refused by the court, and so marked, 


The cause having been submitted to the court, 
it is presumed that only such evidence as was material to 
the isgue wag considered by it, and that its judgnent was 
based solely upon relevant and proper testimony, The Letters 
referred to, and introduced in evidence were aot grower nor 
binding upon the plaintif? im this action, Ye are unable to 
ses under that theory counsel agreed to their admission, and 
we cin only assume in this opinion thet the trial court did 
not take them into consideration in arriving at its decision, 
Guch being the case, it became a question of fact for the 
triel court uncer the remaining facts im evidence, and, in 
this connection, we have on the ene hand the teatinony of the 
mother to the effeat thet four weeks prior to the death of 
the deceased she hed observed signs which indiested she had 
had her uaual menstrual period; snd also her testiuony as te 
the conduct of the deceased, and thet she appeared cheerful 
and happy; aa opposed to the expert testimony of the physicians. 
The burden was upon the defendant te establish the fact thet 
the deceased at the time of her death waa engiged in an unlewful 
act in attempting to commit an abortion upon herself, 


The facta in this ease show that the deceased met 


her death by reazon of the use of O11 of Tansy, throwgh ©: 
& mistake and accident, and net through intentional use. I¢ 
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ie evident from the testimony introduced that at the tiae 
of the taking of the Liguid contained in the bottle, the 
deceased understood or was under the impression that it 
wae Oil of Cedar, and thet her death was caused by accie 
dent, and might not have resulted if she had taken O11 of 
Cedar, as was her @vident intention. 4oreover, her intene 
tion to commit an abortion in taking O11 of Cedar, does not 
necessarily follow ae she ony have taken it for an entirely 


different purpose, 


the trial court heard the evidence, saw the wite 
nesses, «nd had an opportunity to weigh their testimony, 
We cannot say se a catter of lew that the finding of the 


triel court was aghinet the manifest weight of the evidence, 


For reasons stated in thie oninion, the judgaent 
of the Municipsl dourt ie affirmed, 


JUMIMENT APF IRME 


TAYLOR, P.d. AND HOLDOM, J. QORGUR, 
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JACOB PURITSKY, @ minor, by 
Frieda Puriteky, his next 
friend, 


Appellees Fs >PEAL FROM 


COOK COUNTY, 
GLOBMAS BROTHERS, INO., sii 


Ve SUPERIOR GOURT, 
& corporation, 


Appellant. 


Ovinion filed Feb, 9, 1928. 


MR. JUETICH WILSON delivered the opinion of 
the court, 


The facte in thie caue shew that pleintiff, 
Jacob Puriteky, wis riding a vicycle in an easterly 
direction along Division street, in the Gity of chica, 
at about three feet from the curbstene; that at the corner 
of Gampbell avenue, an intersecting atreet, the plaintiff 
and a truck belonging to the defencent, Giobmarn Brothers, 
came inte contact, and 2 collision resulted. according 
te the testimony of the plaintiff, he heard no horn sounded 
ané did not see the truck; there was nothing at his side 
nor shead of him; end he did not know of the presence of 
the truck until he was struck, A Fitnese by the name of 
Molly Clyman testified on behalf of the plaintiff, that 
the truck in question turned et the southesst corner of 
Campbell evenue and Division street and knocked the bey 
over, Ssrah Berman testified that she saw the truck * going 
on the bioyole,” at the corncr ant that when she first saw 
the truck it was beck of the boy, David Jerome, the 
driver of the truck testified that he was going east on 
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Division street and turned south at Gempbell avenue, and 

as he paseed the sidewalk about widdle way from the ourb, 

he heard someone sererm, end ke jumped off the truck and 
picked up the boy; that as he turned the corner he was 

going about three miles an hour, the rate of speed pree 
soribed by statute, end thet when he picked the boy up, 

the bicycle wea under the right rear wheel of the truck, 

Mex Kaufmen testified on behalf of the defendant, that he 
gaw the boy on the sidewalk and that he ran off the sidee 
walk inte the center of the truck, Dr. hi, ¥. Perey testie 

' fied that he wae the doctor in attendanesa; that he found a 
freoture of the distal end of the fifth metatarsal bone of 
the right foot; that he performed 4 surgioxl operation -= 
epened the foot, brought the toe forward and put it in vlace, 
and sutured the onpsule of the joint, closed the wound and 
placed the foot in « plaster of paris cast; that the plaintiff 
was in the hospital for « period of approximately nine weeks; 
thet he again saw him in December, at which timehs complained 
of gome pain in his foot; and that he again saw hia in 
February of the next year, at which time he we still come 


planing of pain in bie foot and was walking with e cand. 


The caus¢ wae gubmitted to «a jury ond a verdict 
was rendered for the sum of $4,083,335 in favor of the blaine 
 *iff, Judgment wae entered upon thet werdict and frou thet 
judgment defendant has perfected this appeal. 


fhe principal ground of reversal urged by counsel 
for the defendant is thet the declaration did not contsin 
an allegation of damages, end that, therefore, no cause 


was made out by the pleadings, i% appears that the declarne 
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tion filed in said cause eonsisted of five counts and 

that the last count of the declaration contained an allegue 
tion to the effeot thet the plaintiff sustained damages in 
the sum of 715,000, The cause wae tried upon the first 
count - all the succeeding counts beings dismiaeed on motion 
of plaintiff, fhe first count containe 2n allegetion as 
follows; “by means vhereof plaintiff was injured, and suse 
tained dumages ae alleged in the last count @f this declarae 


tion,* 


The Supreme Court of this State, in the erase of 
Shaughnessy v. Yolt, 236 I11, 485, in ite opinion at page 
487 s2ye; 


*T¢ is insisted by the appeliant that the 
fourth count heving been stricken, it wae owt of 
the ease for #11 purposes, lack Vv. oath BOG 
111, 96,) and aculd not be used ag a bagisa for 
the additional counts er be made = part of the 
three original counte by reference, Under the 
authority of orth Hicego Street Beilroad ic 


Ve : 11, 63 & this 
nished ficient beaia for the additiomal counts 
filed, after the count was stricken out, while 

mo longer, in legal contemplation, ® pleading in 

the case, it still remained on file as a part of 

the record, (Abbott v. Dougless, 28 Gel. 296.) 

It is a mere figure of epesdh to aay thet the count 
ie atricken out, Even when « section of the statute 
has been held to be unconetitutional it ey etili 

be considered with the other sections for the pure 
pose of construction, (Bird v. Hyichingon, 172 11, 
435.) The original fourth Gount was stil! @ part 

ef the deoleration for reference purposes." 
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fhe first count directly refere te the allegation in the 
laet comt of the declaration, and by reference makes it & 
pert of the same, He believe this fas sufficient for the 


purpose of sustaining the verdict amd judgment. 


We are unable to say that the agount ef the vere 


thew eSonen ovit ‘to hedateran ane pie as botet ott 
egutiig oF borsbet nos ac tte nte ob oat te fa09 tant ule sate 
sh weg tat dott Labeare vhitatete ere “heats ‘footie att ot mont 
goth ode soe Debt? see owner off 000,80 we lal ‘ome ty 
motion & bocaieels quiet axnwoo puthovoore edt its - too 
ee cephitgat he xe Rabotowsy tones tons’ one ‘PUamtatq te 
eave baw beretat aes Patetady twevede wdaest Y wi . : sever fo? 
onthledt: atdt be daowr teal odd nt benstte as sqyamsh powsng 
9 mont 


te vaso off BL .odar? eine Te Prieh emeneut ode ca 
oq tm apkniqn att at GOe LIT, oe da mendat 
(ee OR 


Pie 


edt 9 ty Perot add wa patadmat eb tse 





ait fe reg £ Lex. rl ee ached Syd at 


a qun ch Messe te pont ee be aS 
pois ate 4“ we ttqoe & peew cosy 800 meveieta af 
fisde yan C2 Leadiintivexceny a O¢ biad seed asd 
“ot ay got engl syare ott sade becehingo od 
Rar £ goon kody | fe pean to 2869 


“TEER 0 AE aot Lemsg tee. we: haba 
* wore stoped Sey ‘tot repbayeeageen ost ™ 





TAN 


wat xh teat iS O80 8 anole yiteonki: damon Pant? wat 
ao. goto serene ier yo bin ef kitkeea fons, wath ke tamwe desl 
oi vot yas dekYina gow aa ‘gre. b teed of sass ed te tig 


bar hats go tioe ade patctatone Xe oonteg 


ad 


OT BT TOR ARLSL nek MOAR aka at adel ata eoniem: 





den 


dicot ic excessive, fhe jury caw the witnesses and heard 
thelr testimony snd wae in » position to observe their 

manner and demeanor while testifying, Ye eannet say the 
verdict is agninst the manifest weicht of the testimony, 


For the reasons etated in this opinion, the 
judgeent of the Superior Court is affirmed, 


JSURMERT AFFIRMED, 


TAYLOR, PeJ. AND HOLDOM, J, QONGURe 
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BERTHA WHITE, 
Appellant, , 
APPEAL FROM 
Ve SUPERIOR GOURT, 

GOOR QOUNTY 

ALBERT WHITE, ' 
) 
Appellee, ) 


Opinion filed Feb. ©, 1928, 


MA, JUGTIC“ VILGON delivered the opinion of 


the court, 


This matter comes before ua on appeal from 
an order of the trial court, awarding the custody of a 
minor child of the age ef nine years, for « period of 
gix weeks from the date of the entry of the order, to 
the father, petitioner below, for the purpose of taking 
the child with him to @lifornia ona trip, The original 
decrees for divorce entered in the eauee provided that the 


custedy of the children be given to the sother; and that 


the father should have the right to visit then at reasonable 


times and places, The order in thia sause affeets only one 


child, known as “Jerry;" and it me entered July 7, 1927, 


fhe time in which the order was effective bas 
long since expired and there is no question before thls 
sourt exeept a moot question, It vould answer no good pure 
pose to pass upon the merits of the oasé, and this court 
Will not do so, other then to aay thet in ite opinion the 


facts did not warrant the entering of the order, and that, 
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therefore, the costs will be taxed againet appellee, . 
petitioner below, 


In view of what we have etated im this opinion, 
the appesl] is diemiesed, 
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CARL A. WESTBERG, 


appellee, 
APPEAL FROM 
* MUNICIPAL scvet 
GF GHIckG 
YELLOW CAB COMPANY, v icAsGe, 
@ corporation, 


} 
} 
) 
} 
&opelieat, 


Opinion filed Feb. 9, 1938, 


BR. JUSTICE FILSON delivered the opinion of 
the court. 


The facts in this ese shew that the olsintiff 
Carl & Westberg, was the orner of en automobile, and 
was ariving the sane north through Linesin Park, in the 
City of Ghicage, on and slong what is known as jake Shore 
Drive, at about 10 ofeloek on the evening ef Sereh 21, 
1925, The defendant, Yelioe cab company, by cone of its 
servents, Was driving @ certain oud in & svutherly directe 
ion, over end upon the aene drive; and the tro cara caze 
inte collision, as = result cof which both oars were badly 
dave gea, 


It ie the contention of the plaintiff that he 


was driving to the right of the center line ef the 


drive in question, while preceeding in & northerly directe 


ion; that he was proceeding et a rate ef between 26 snd 26 
milea an hour, at and just prior to the time of the <ecie 
dent; that the Yellow Cab was traveling at = speed of from 
$O to 35 miles en hour; that it swung over the eenter line 


of the drive and ren into the ear which the olaintiff was 


driving, 
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The defendant offered evidence to shor that the 
Yellow Gab was traveling wat of the center line of the 
drive in question, and was proceeding at between 20 and 
25 miles an hour; that the siaintiff's ear vas traveling 
at the rate of between SC and 32 siles an Rour and was 


upon the weet side of the center line of said drive, 


A jary was *aived and the osuse wea gubmitted 
to the court for triel, which resulted in = finding by 
the court in favor of the plaintiff and assessing hie 
damages at the sum of $466.56, upon which judgzent was 


entered, and an apueal prayed and sllowed te this court, 


fhe defendant, to reverse this judgeent, evubmits 
for the consideration of this court three proocesitiona, 
{1) That the court erred in eadsitting improper evidence 
on behalf sf the plaintiff; (2) That the finding is 
excessive; and (3) That the finding is against the senifest 
weicht of the evidence. 


Tne facts in evidence shor thet cleintiff'. axr 
Was & Lincoln touring car with a winter top; thst after 
the ¢ollisicn it appesred that the front fender, the 
running board and the rear fender were tofn off the car; 
the axle was bent; the rear left hend tire was off the 
wheel; the right hand fender was bent, and there was © dent 
in the left hand front door, The car was towed te the repair 
shop of Galleban 4 Kreus, on Hichigen avenue, ehere it was 
repaired, and = bill for 9614.73, sovering this repair vork, 
was presented to the plaintiff, The bill was paid by hint, 
and was introduced im evidence, in eddition thereto, the 


superintendent of service for Sallehan & Kraus was called and 
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Placed upon the stand, He teatified es to the extent of the 
damage; and the number of hours work performed on anid car} 
and ae tc the new tires furnished, In our opinion, the 


damage and the cost of repairs ese fully end comoletely proven. 


The pisintiff testified se to just what damage 
was sustained by tis car by reason of the collision, stating 
in detail the various parts of the sachine which hed been 
damaged, and it was these vsricus itema of injury thet rere 
repeired or recleced by Gnilahan & Kraus, Ye believe, theree 
fere, that the contention that there wae not a sufficient 
showing that theee reveire were aide neceassry as & regult 
ofthe collision, wae wel? met by the plaintiff by proving 
exaetly ehat the injuries vere, Te reseipted bill ras 
sdsissible to prove that the repaire bad actually eeat him 
#0 much meney, end proofcef payment ef the bill wae prime 
facie sufficient, and it eas not error to edsit the Bill 
in evidener, In addition, this testimony se< fortified by 
the testimony of the superintendent of the concern that made 
the repzirs, Byslos v. tigtheson, 326 111. 262, 


fhe amount of ithe judgment was less than the 
bill presented and psid for, 2nd we cennet aay that the 
bill wee exeessive, in vier of the extent of the damage ta 
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fhe fact of the collision would ordimirily indicste 
negligence, sither on the part of the plaintiff or the defend= 
ant, or beth, it is evident froa the teatimony that the 
collision oceurred somechere close to the center line of the 


drive, and the court by its finding found that the plaintiff 
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was in the exercise of erdinary care in driving his car, 
emd the defendant company was ne-ligent. *e are uneble to 
eay thet this finding fas not in conformity to the proof, 


We see so reason for disturbing the verdict; and 
fer the reasons stated in thie cpinion, the jvdguent of 
the dunieipal ceurt is sffivmed. 


SUOGHERT AFFIRMED. 


TAYLOR, P.J. AWD HOLDOM, J. cONCUR. 
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SOL 0, NUSELNAN, ) 
) 
Appellee, ) 
) APPEAL FROM 
Vo MUHICIPAL couRT 
) OF dhicaae, 
CHARLES L. KELLER, — 
Appellent, 


| Opinion filed feb, 9, 1928, 
Wh. JUSTICE WILSON delivered the opinion of 


the court, 


Plaintiff's st tement of cleim was based uoon 
& promissory note, dated at fauna, Florida, January 15, 
1986, for the sum of $972,322, payable thirty daye after 


date, to the order of Sol G, Mudelman, plaintiff, ond signed 
by the defendant, Charles L. Keller, 


The defendont filed an affidavit of merite and 
charged thet there was a certein contract in writing entered 
into between the plaintiff? and defendant om duly 31, 1925, 
under which pleintiff agreed to pay to party of the second 
part, $96,700; ond which acknowledged the receipt of 06,000 
eash, paid on the day and date of the signing and delivery 
of the agreement, The subsequent peymenta were to be made 
from time to time ae provided in sxid contract, and provided 
for a forfeiture in the event ssid payments were not made; 
also provided for the giving of a deed to ofrtein property, 
free end clear of 411 encumbrances, unon the fulfillment of 
the terme and conditionn of t+ agreement, The affidavit 


further charges thet claintiff failed to pey any further 
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sums provided by said contract, but made default, and thereby 
forfeited the $6,000; and that vlsintiff, weeking to aveid 
the loss of said sum requested the defendant to return his 
money and interest; that the defendant refused, but agreed 
that in the event said reel estate was ecld, the defendant 
would return to the plaintiff, $884,22, out of the croceeds 
of the sale; and that the note sued upon was given at said 
time, «nd was sonditionzl usen the sale of said real estate, 
fwo other edditions] defenses were filed, setting up the facta 
set out in the origins] affidavit of merite and stating 
further that there was no eongideration for the nete in 
cuestion, The first affidavit of merits wae ordered etricken 
from the filles, end the amended affidavit thereafter filed was 
ordered stricken, 2s well ag the third affidevit of werits, 


it epreare elesriy, from the record, that there 
was @ Gourse of conduct or business between the varties 
involving the sale and purchase of s piece of real estate; 
thet a certain definite sum was paid em the entering into 
ef the agreement; that subsequently the parties met ond & 
new agreenent wae entcred into, evidenced by & pronissory 
note for the sum of $972.22, paysble thirty days 2iter date, 
which is the note upon shich this ection is predicated, 


it is charged in the original effidevit of merits 
that at the tiae of the giving of the note it sas agreed that 
Ait was to be paid out of the proceeda of the sale of the 
property. This affidavit was sworn te, so that Fe have a richt 
to assume that this wes sn original agreement and undertaking 
between the parties, growing ovt of the real estate contract 
hereinbefore referred $0. 
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fhe only question for consideration is whether 
or not the terms of = negotiable instrument, such as the 
ene in this action, can be varied by a parcel mereement. The 
defense in this case relies upon the condition that the note 
was te be psid out of the proceeds of the scle of a certain 
piece of property, so that it is not necessary te eonsider 
the righte of the parties to vary the terms of the instrument, 
other than aa the question relates to whether or not the mane 
ner of payaent ean be varied by # parol egresment between the 


parties, 


This question hac been passed upon end definitely 
decided by this court in the case of Esndley v¥. Drum, et 21 
337 Til. App. 587. nde> the feete in thet cage it apceared 
thet s note ®ss given ebselute on ite face, but it ms attempted 
to defend ageinst said mote on the ground that it was to be 
paid out of the dividends of certsin stock, snd that st the time 
this note wae given this agreement was understood beteeen 
‘the parties, and it wes ecscepted on those terse an? conditions, 
The Hegotiable Inetrument act wae invoked in thet case as # 
defense as well =s « right to shee the parol agreement between 
the parties at the time of the execution and delivery of the 


note, The sourt in ite esinion at page 591, says: 


‘applying the rule to the facts presented 
in the orase zt bar, it is cuite apperent that 
counsel for the defendents appreciated the 
limits and extent of the rule, for in their 
pleadings they set wp a conditionsl delivery. 
Their pleading fas ‘that the note *aa2 not to 
take effect wntil sufficient dividends had been 
declared* upen the stock ‘to emount to the face 
velve of ssid note ith interest,’ But, in 
our opinion, it is equslly apparent that the 
proof submitted did not aske out the defense 
thus pleaded,. That procf wes not ts the effect 


that the delivery of the note was conditional 
but that the parties had agreed that ite paysent 
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was to be Gonditional and depend on the srofites 
to be derived frow the stogk in the way of divi- 
dends, * * * 


That being the situation, it must be held that 
the defendants delivered the note "for the 
purpose of giving effect thereto,* and even if, 
as the trial court put it in the instrustion 
above quoted, the parties agreed prior to the 
execution of the note, thet the defendants would 
not be liable to pay anid nete except from the 
profite' of the company and the cexnpany msde no 
profits, the defendents.are nevertheless liable in 
this action beozuse the alleged agreement did not 
impose a condition precedent to a complete delivery 
of the note but rather one which applied to the 
puyment of the note end as thie contradicted the 
express terme of the note, to be binding on the 
parties, it must re been in ae and er 
not be shown ty purol, Hensley v. : mia » 147 
I11, App. 161; ulte v. reyer, 28 ll, App. 335; 
33 Pe 3; 


oo ; ll. Ap peinsts nh Ve 
Ab z, fll. App. 492; Firat Het, fenk of 
seecker v. “olf, 2O8 I11. App. ; mner V. 
an@enke, 21 » App. 324,* 





In the oase st bar, the condition set up in the 
affidavit of merita appenre to be ont, an already stated, 
affecting only the payment, end there wee no atetement ig 
the affidavit to the effeot that there woe any sondition pree 
eedent to the giving of the note, These facts, having been 
fully set forth in the original affidsevit of merits, and 


included in the other affidevit of merits, will be assumed 


to set forth the feots in full, ant the allegations of want of 
eonsideration will be considered in the light of a1) the facte 
as so charged, In the opinion of this court, the facte set 
out in the original affidavit of merite, together with the 
giving ef the note, would clearly indicate a qompremise or 
settlesent of the original contract ond the proceedings 


arising thereunder by the parties, 
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For the resaseng sateted in this opinion, the 
judgment of the Bunicipnl court is sffirmed. 


STOWE NT AFFIRMED, 


TAYLOR, od. AND HOLNOM, Je GONQURe 
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WAR PTASHRE, 


Appellee, APPEAL FEOM BUBIC IZAL 


Ve 
RELIANCE LIFE IBRSURANCE 


COMPANY, a corporation, 
Appeliant. 


COUET OF CHICAGO. 


recat Raa Maia Sp Teme days el Maye 


MRe FRESTIO DG JUstic: Bakes 
DELIVERED THE OPINION UF THE COURT. 


Plaintiff herein made claim against the cefendant for 
$192.86 az a balance of indemmity sileged to be due to plaintiff 
under defendant's polley of health imsursnce. The policy previces 
for an indemnity ef $25 a week, not to execed 52 consecutive weeks 
in the aggregate, during confinement in the house om account of 
sickmess or disease which wholly disables the insurcd and 
necessitates treatment by a legelly qualifiec physician. 

The evidence disclosing such disability and mediczl 
treatment therefor for over a year from August 11, 1924, while 
the policy wee im force, 22 not controverted. The defense 
wae that there was an eccerd end satisfaction. 

It appears tat om June 30, 1925, defendant cent a 
letter te plaimtiff enclosing « draft to his order, dated June 
29, 1925, for $152.14 to cover liability for the preceding five 
anc two-sevenths weeks. iso énclosec wee an undatec releases 
The letter stated that the draft was “in full, final and complete 
payment of your claim." The release stated thet in considerntion 
of such sum from cefendunt the claimant relesseé and discharged 
cefencont from any end all claim “I now have ageimst it * * * 


further liability in eohsequence thereof, Plaintiff 
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returned enid letter with an endorsement on its back, dated July 

$8, 1925, ssying: “Im regerc te my Health Claim Ho. 167590-H would 
say that the information you receivec stas thet I am fully re- 
covered end at work is net true,* ami thet he was not able to attend 
te his duties and was still umcer the doctor's care, and elaimed 
indemnity until fully recovered. 

It appears thet previous poynente beginning October Zl, 
1924, were mide to plainmiiff wnder the policy on ¢ifferent dotes 
and for éifferent amounts by ¢r=fts in like form, esch sccompanied 
by a like form of undated release for plsiniiff's signature, which 
he in each instance signed when seceptine the draft. None of them 
was dated, and esch manifestly was imtenéecd to take effect as of 
the date of the ¢éraft accompenying it snd not of the date of ite 
being eizmed, for the next éraft coverec the peried from the date 
ef the pricr éreft and not the date of the prier release. Hense 
it is clearly inferable thet the inst relesse, now relied upon, 
was imtendec to cever only the peried for whieh there waz a 
eoneedsc liability. 

It is mot Gueationed thet ¢efendant waa liable te the 
amount of seaic last dr=ft umder the provisions of the colicy vhen 
it was dated. Thet beimz so, there wag ne consiceratien fer a 
release of future liability. 

Defendant recocmises that te comstitute enaccerd and 
satisfaction there must be an honest dispute between the porticue 
There was no proof whetever ef any existing dispute between the 
parties ae te Linbinity prior te the date of said Asst draft. 

The only evidence upon which a clsim ef an existing Gispute as te 
liability thereafter is the statement in plaintiff's aeid letter 
indiceting that defendoms had received information thei he was 


fully recovered amc at work. Plaintiff testified thet he did not 


kmow that defendant hed such inform tion except from its letter « 
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a mere inference. In other words, he ascumed from the form of 
cefendant's letter that it hed received euch informstion. But 
if it had, thet fact slene would mot imdiecste the existence of 
any dispute. There was nol amy proof whetever thet eny had 
arisen, and without an honest dispute such payment could not be 
construed as am accord anc sotisfxction. The claimant would 
hardly be ecpected to attach any other sigmificamce to the last 
release than wis given to the previous releases, nemely, ag 
evidencing full ssyment up te the date of the draft it accompanied. 
Defendant's lstter, therefers, was nothing more or less than an 
arbitrary repucintion of its cenmtract, it net being shown that 
it had amy previous comaunication with defendant upon which the 
elsim of an existing dispute coulc be predicated. There “es not, 
therefore, the slizhest ground fer such a claim. The judgment 
will be affirmed. 
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Gricley and Seanlan, JJ., concurs 
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FPROPLE, etee, ex EuL» 
SAMI LELAND» APPEAL Pion 
Appellant, 

SIRGUIT COURT, 
Ve 


BOshv OF SLUCAT OW OF Tae 
SITY OF GHICAGO, a corporntian, 
Appoller» 


200K COUNTY. 


nei Pre Mca Raina mee Pet het Migs 


WAR, JUSTICE GRIDLEY DiLIVer ss The OFTEIGH GF THe COURT, 


This is sn appesi frem aa order of the ¢iveuit court, 
entered October ll, L926, susiaiming cofeniame's cumurrer te 
Plniniiff's second amended petiiios fer mandsgus amc clomiscing 
the petition, whieh plainsifyY elected 40 stem by. The apveal 
originally wae token to She Supreme “curt, but «en dpril Qo, LOe?, 
the eause wes trameferred to thie aveeliote court, « the oapreme 
Geurt beldime that it had ae jurisdiction of the couse. (Peepis 
» S25 Ikie 580.) 

The original petition was filed om “pril S, 19a¢. in 
the amended petition, after stniimg that defendums is o oedcy 





politic ani corporate, existing by virtiwe of om act of the legiee 
lature, emiitjed “Am Aet ta extc Bligh ene waintein o oypstem of 
free scieels,* agpreved «me ie foresee Jumy 12, 1900, an cabeequentiy 
amended, it is alleged that priiidemer applied to defemieni fer a 
position av a teachex im tho public schools, gubmitted te the 
required exsminationa, cto.p that in “eptember, 1907, he was 
metified that he hed Geen accigmec to the Hekimley Bich ‘ehool, 
since which time he there continueucly served as a teocher umiid 
his romeval om ‘pril é, 1926) ami thet =% the time of Ais removal 
there were im force amd offset inter alia, cortnim rules and 
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regulations, edepted by defendant on Jevember 9, 1926, known ag 
the “Smeritus” rules (set out im full), wherein it ie providwd 
thet “hereafter no member of the tu-ching 7oree waall be cone 
timued in ¢lasercom ox supervisery duties «hoe ahelk bo sere than 
seventy years of age.” 

Tt ig further slieged that om Marek 109 LO&G, defendant 
#0 amenced those ruler ws to make them appliesble te texnchers or 
principals ef scheols whe Wed reseed ihe age of aeventy years 
and Bed been in active ami comiinuous services fer ot lanet fifteen 
years, that om kareh 24, 1926, the uperimteméent of ochoele mace 
written recommendation te duefendamt (Sepert Ne» 14,108) that 
petitioner, whe shertly before bec witalned the age of seventy 
years, be secigned to the “‘merdtius Serviees” chet on opril 3, 
1926, defendant concurred im the raecomemictien, and netified 
petitioner of iis action trenmaferring him te saic sorvieo, “ aub. 
jeet to the cell of the Superinteméens eof “ohevle, or of the 
Beard ef Edwention, for consultctiten, sdview, anc such ether gore 
vices ag may from time te time be reyuired;” asd ‘hat on cgr dd &, 
1926, acid erder of tramefer having became effective, angther 
person took cherge ef petitioner's cleesesy 

It ie further alieged that from the yeay 1907, whea 
petitioner first entered upon Kis cuties ee teaghar, until 1821, 
he reccived an competiontion fer Bis acrviese the annual solory 
of $1260, and thet begimeime with ithe year 1922, emi wibil his 
tramefer, he rovedwed $3000 3 that mo vrittem eho rges were 
preferred agninet himj thst he dees not stomé auapended ae a 
teachers that at all times he has complied with 4efendont’s 
yules coneerning “conduct «me efviclemey;" thot hie seid tranefer 
“eonetitutes and is o removal ef your petitioner ex « tencher 
within the meaning of sections 153 amd 161" of sais choole set, 
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SG umUNGed; thay waic rules sre unlawful ond veic, are arbitrary 
anc UMGasenbble, ceprive petitiemex of his right te contravt fer 
his aorvices, and “deprive kim of bis preperty amd rights witheut 
Cue pYrecess Of dawg’ ame thai, By virtue of the statutes, Ade 
appointment se a tecchery kod “become permanent and is purmancnt, 
subjeet omly te removal fox exuce in the manner previdu. for wy 
eaid weciione 153 aBd léi, ae amendeds* cies 

The pruyer of tue petition ie thot tho writ iaawe 
“eommending the Board ef Acuaniion to Egimstate petitioner as a 
teaebor in the public weheels sf the eliy, amd testers nim to 
the standing «méd cenpenesidon enjayed ont received aa opril by 
1925," ete, 

The fants, az alleged, sTeesmt « anag om che werite very 
similar te that presested is the equity osse of crmstreng ef 51 ve 
Gisy of Vhienze 96 ples Bae B949%¢ in chick ~* Bare thig duy flied 
ae opinion ae¢ to whieh refvrenes la made, Bui, in the smended 
pendemuy petition im the precent gaee, 14 is te be neticed that 
thers ie mo sliexstion that potitiener,  & «my time er in sry commer 
priser te the commencement of the oction, gaic ay domeané upon the 
Beard of Sduention the: 14 reiwetcts him as o@ tencher im sai¢ schools 
ame restere kim te the atamving ami scompenentiow formerly enjersd 
amt seoctwed. Feeoegse 16 dese mot affirm«tively esvenr om the 
freee of the petition thet euch « domand wea wede om refused, Ts are 
ef the opinion thet the Cirewdi oourt wae Justified im evris inine 
the Gemurrer te the petition and dicmiecing 4 upam thet ground, 
and emly upen thet greund. In Herphy vr. diy ef Park Hidge, 208 
Tlle @6, 4% is eodd (pre 70, TL): “The peremptory uxit of mandamag 
da ret a vrit ef right. (6 #111 net be iesued in « devbtful erne. 
the petitioner must by avercent and preof shew a clesr right te 
the writ. * * vhethrr demend an rafueel te perferm rere nectcaary 
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aaerced involved the public interest or was 2 mere privote 
right. * * The gemeral rule iw, that befers epolying fer the writ 
of maniomug demand should be mais op dcfendemt te perform the 
particuler act ar duty and « refuen) to comply therewith, wat that 
rule €oes net apply «here the duty ie = public ome, affseting the 
public et largee (feeple vs Groom, “81 TLl. 82.)" Th State Bogra 
of Squslisation vs People, 191 lle 52, S40), At do seid: "Im coven, 
however, «hers tke duly equght te be enfereed is of a publie neoture, 
affecting the people «4 large, and there is so ome eepecisliy em 
powered to demand ite performames, there ig me neceesity fer 
Gemand and refusal.” in Seople v. Town of Mount Borris, LAF tide 
S76, B79, it is exdds “But where the person aggrieved ecl«ime the 
imugdiate and persenel benefit of the «et of cuby the performance 
ef which is sought, he must Sirst make a demand im order te lay the 
feumcaties fer relief by mandeamuge® “¢ thisk that the present eage 
ae one wheres the genersi rule, requiring the sllecing amd proving 
of & Gemand amd a refused, ie s«policeble, inasmuch ae it appears 
tat petitiemce ly seeking relies?’ by the extracordimery writ fer his 
Ameccdiate am peresmal oemel ite 

Be 40 NS Wish té be wRderetood, I View oi Gur holdings 
an above, thet petisvionexs might mot o@ emtitles to the relief prayed 
fer ty gon¢emig, afte: aiivgstion ame proof ¢f cemand mace for his 
vesterstion w= s temcher in che somoole «mG the refusal of was 
Beart te cempiy therewith, or to slmidas relief by proper procesde 
fnge im # court ef ewiiye 
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Appelice, ) A®PRAL FAGM MUNICIPAL 
Ve COURT GF CHICK QO. 
WILLIAM Gi IMaHar, 
Appellant. 


WR. JUGTICN GEICLEY SOLIVENKS THE OFINIGN OF THE CoUNTt, 


Im an action of the first class in SBeaumpeit, commenced 
dJume 42, 1924, to recover for certain work done by plaintiff as a 
gurveyor from time to time during the monthe of January to June, 
1923, inclusive, there was a trial befere a jury in Lecember, 
1926, resulting in a verdict for plaimtiff fer ©1240. Om Marek 
9, 1927, judgment wes rendered upom the verdict againct defendant, 
and he appenied. 

In his statement of claim plaintiff elleges that defendant 
is indebted toe Kim im the cum of $1240, for certain surveying work 
dene on defendant's Glen Silyn property; that the work covered 2G 
days of field work, for ehich the reasonable ami customary fea is 
$35 per cay, amd 15 days of office work, for which the resvenable 
and customary fee ia $20 per day; ami that all the werk was done 
at defendant's request. 

in ¢efendant’s sffidavit of merite he cenied amy in- 
debtednens te plaintiff, anc alleged thei such surveying vork 
was mot done «t his (defendant's) request, om that he is net 
liable therefor. 

Upon the trial plaintiff was = witness in hie own 
Dehalf. He introduced in evidence e& certain «ritten agreement 
executed in April, 192, amd signed by dofendent anc by He Js 
Bergendahl, an architect amd controctor, and also a copy of 
@ certain itemized bil) for the work, dated sugust 1, 1923, 
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and aééresced to “Wiliiam Grimehow by it. J. Bergendahl.* 
Bergendahi and three ether witnesses, relatives or employeca 
of plaintiff, testified for plaintiff. Sefeninnt wae the only 
witness in hie behalf. 

In December, 1922, or early in Jemuary, 1923, defend- 
ant (Grimchaw), being the owner of a treet of land in Glen Sliyn, 
Darage County, iliimoiz, and being cesirous of having 1% eub- 
divided, graded and impreved with dwelling-hous¢s and other 
improvements, made a verbal agreement with Bergendsahl. This 
verbal agrecment wus exbodicd afterwzrie in a written agreement, 
executec in April, 1925. Im the let paragraph Bergendahi (2nd 
party) agrecs to comatruet frem “1 to 28 houses, 4 or 5 at a time, 
om the land, and “to gurvey, plat, landseape, and previde side- 
Walke, hard surface resdways, eewere and water-mains with proper 
comnectionz, anc te crest complete” the houses “at am acproximate 
cont of 912,060 fer each house.” Then follow brief specifications 
ae to the houses, provirions that they are to be erected in 
accerdeanece with planz te be prepared by Borgendah] oné approved 
by Grimshaw (let party), and thet all sub-contracts for laber and 
material are to be approved by Jrimehaw, ctc. In the oud perngraph 
Bergendsahl agrees to “negotiate loans* on the houses, sufficient to 
eover the conetruction cost ef such; and Grimshaw agrees to “exeouto 
notes secured by truet deeds* on exch of the heases amd Lota, each 
note to be approximately $12,000, and that the soney ee borrewed is 
te be used towards the payment of the construction ef each houses 
Then follow provicione that all expenses imeurred in tue making and 
completing of the loans, and im selling the houses after completion, 
“shall be paid out of said lean and the balanee of gaid loan to be 
weed (1) for the purposes cet ferth in paragraph Ne. 1, anc (2) to 
the payment of not more then $250 per Rousse” te Bergenmichl “on 
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account ef cometruction profit.” in the Srd parograph it ie 
agreed thet construction work on any of She vulldings shall not 
be commenced until a lean of vul(ieclemt amount hae ectuolly been 
consummated to pay fer the cunsivuction of ihe pariiewlay budlde 
ing, free and clear of mevhanies’ licas. In the 4th paragraph 
it is agrecd that Grimshaw “sheli not be disble to sxpend any 
moneys in and about the surveying, platiing, landweapinys eter, 
* * in exeesse of the losns secured om waid ouildimgse* Im the 
Sth paragraph it is agreed that, upom tke completion of ony 
house, Grimshaw «4111 use his best endeavers te sell it within 90 
deysj anc if it is sole Yer cosh there shall firet be padd te 
Grimshaw 660 per fromi foot of the let on which it atants, and 
them $1000, lese amy eume received fros enid lean, to Bergendaht 
"as conetruction prefit*; auc thot ithe balance of moueya realineé 
Trom the enile, after éecucting taxca, intereet on engumdrancer cmd 
expenses in selling snd holding said property, “shall be divided 
equally” betvcen irimshaw ant Sergendabl,. 

The evidence furtner disclesed that enriy im Janwory, 
1923, Bergendahl interviewed Aennedy, imformed Sim of the substamee 
of his ventract with irimakaw, end pereotieally hires cenmedy to ée 
certain surveying work om the property. HKennecy immedistely started 
om and Gid certain ficle end office work in commection with the 
suxveys from time 19 time during the month: of Jarnuery toe April, 
1922, imelucsive. “oe cloine alve t5 heave done three dayn work in 
Mey and cight days work in dune. Grimshay ¢i¢ not hire Aennedy 
and meyer recusetor him to 66 eny surveyine work. Sergeniahl . 
late in spril or carly im Way, 19°93, seerut Tirencislly embcrrassed, 
and bankruptcy procesdinge were comcence’ egeimet him, We had not 
then megetietsc eny loema on eny of ths preperty, ae provided in the 
contract, and hed not comsencec te sulle eny heuses. fe testifieds 


"I did not go through with the contract. I got as far ae te figure 
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Cetimates and to receive fivures from sub-contractors. Then I 
had some financial difficulties, « * amd it was getting lmate. It 
wae getting to May, anc we decided to call the contract off, and 
it was called off.” He further testified that about this time 








Kennedy rendered a bill to him for the surveying work and demanded 
payment, no purt of which he palé; thot about sugust 1, 1923, 
Kennedy sent him on itemiaed will, with the request that he "0.K,* 
4t and forward it to Grimshaw; owt tho: he is “net certain” that 
he €id so forward ite 

Kennedy teatified that st Bergencahi's recuest he started 
on the surveying work about January 3, 1923; that he then kmew that 
Bergendehl was working for Grimshaw under some kind of a contract 
and was about to erect eertain buildings on Grimshaw's property; 
that he "firgt billed Grimehaw" for the work by sending on August 
do 1923, an itemized bill for $1240 to Bergendeahl, with the request 
that the latter forward it to Grimshaw; that prior te this time he 
never gent any bill to Srimshaw; amd thet afterwards he mailed to 
Grimshaw a number of unitemised billea for )1240 om the firet of 
euceeeding months, but never heard from him in reply. 

After reviewing the evicence we are of the opinion that 
the verdict and judgment are contrary to the evidence ami the law, 
and that the judgment cannot ateand. Ye do not think thaty when 
Bergendsahl hired Kennedy to do the surveying work, he did so as 
agent of Gr imehaw. Om the contrary 16 appeare thot he employed 
Remedy to do auch wor k on his individual sxecount, snc in aecord- 
anee with the express terme of the contrect, of vhich esne.y had 
notice when he accepted the employment, and which provided that 
he (Bergendsahl) should “survey, plat, landcacape,” eters, the 
property, and which further previded thot Grimshaw should "not 
be liable to expend any moneys in and about the surveying, platting, 


landscaping, ete., * * in excess of the leans secured on sadd 
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buildings." Becnuse of Borgeniohl's financial troubles, he cid 
not negotiate or secure any loans for any proposed vullding, 

and no building was in foct erected or even storted by him, and 

b¥Y agreement between the parti¢e to the contract it was called 
off. Prior to this time Kennedy hed sent = vill for hie services 
(in what amount dees not appear) to Bergemiohl ~- thug recognizing 
the latter as hie debtor. It was not until after Bergendehd 

had become financially ombarragce: and umable to pay Kennedy for 
the work, that the latter firat sought to obtain payment from 
Grimshew. Yurthermore, we do mot think thet the actuel work done 
by Kennedy, or the ressenable value thereef, wan shown auffieiently 
by the evidence to warrant the return ef a verdict in his favor in 
the eum of (1246, 

Plaintiff's counsel here contends that auch verdict cm 
be sustained upon the theory of on sccount stated, incemach o¢ the 
evidence shows that Kennedy for several aaccescive monthe prier te 
the commencement of sult mailed unitemized bille for [1840 te 
Grimshaw, and thet the Intter did not object or reapond to them in 
any way One sufficient answer to this contention ls, we think, 
that plaintiff did not in bie statement of claim make ony cleim of 
an indebtedness by reason of an account stated. 

For the rensona indicated the judgment of the Municipal 
Court is reversed and the cauoe ia remanded. 
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Appellant. 
MR. JULTICS SCABLAN BSLIVSR’D TSE OPINION OF THE com. 


J+ Ke Bledam, pleintiff, suet Gugene Skach, defendant, 
in the Yunicipal Ceurt ef “hic«gs im an «cetion of the first classe 
The esse was tried before the court witheut a jury end there was a 
finding for the plaintiff im the swe of $2095.44. Judgment was 
entered om the findins, and this appeal follewed. Plaimiiff's 
Claim was for principal and interest alleged to be due from the 
defendant on two promissory notes, simmed by the cefendant and 
payable to the plaintiff, and each for the sum ef $1000 with 
interest at the rate of four per cent. The dofenioni sdmitted the 
meking of the notes and the receipt of the 2006, but claimed that 
he hed paid the semes 

The defendant contends thet the finding of the trisl 
court ie agsinet the manifest weight of ihe svicenmee. <fter a 
careful examinatien ef the » ecord we find ourselves unable to 
agree with this contention. fhe tirfal judge im his decisien 
indiested his beliwf thot she «itmesers for ome aide or the other 
had not told she truth, amd ce coneur in thie conclusion of the 
gourt. He saw the witnesses and had better opportunities than 
we te test their credisility amd to dotcvmime the welght that 
should be attached te their testimony, and we sre satiefied that 
we would not be justified im disturving the Cindimg that he mades 
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The defondont next contemds that the court erred in 
allowing the plaintiff te testify that while he wee in ‘urepe 
he received a letter from tue defoméant and thet the letter eon- 
taimed the statement that Mr. Waytan (whe hac given the plaintiff 
a note for money berrewed) hid paid off the primeipal of the note, 
amounting to $1460. The letter waa not produecd in evidence and 
the point ia made by the cvfeniant thet the plaimtify did net wake 
out a prima feele showing ihs’ the letter was lest amd that there- 
fore the court erred in admitting evidenee as to ite contents, over 
the objection of the defendant. 1: may be conceded thet the evie 
dence ¢oue mot show that she letier was ioste Om a trial by a 
court without a jury, thie court will net$ presume thet the sdmiesion 
of improper evicance misled tie court below, but 16 will be presumed 
that the ecurt 4id not comeider any ismaterial or improper evidence 
im réesching e@ decision, ¢sprcially «hore there is preper cvicenee te 
Juetify the judgment (Morehants Loop, Trane. Gg. ve Jousting, 8% ill. 
1525 Kogers Grain Co. ve hepherd, 116 Ills Apps 5523 Pieree ve 
Speobe, 157 ills Apps 441), ond im the present cose there was competent 
evidence te justify the fimting of the ecurte im addition, 15 appeara 
that the cefendamt d¢id mot im any way contradict the plaintiff's 
testimony with reference to the letter ané ite sastenta. 

fhe defendsnt contends thet in amy evemt the evicence 
ehewa thet the defendant paid » little ever (630 on the two notes 
and thet the gourt im ite findimg friled to give the defancant 
eredit for the sume. ve have comeidercd the contention and 
we find it witheut merit. | 

Im é¢eciding the ensc, the trial eourt atated that the 
burden eof proof wee em the dafendant te prove payment of the 
motes, ama the defendant comtemds th«t the court erred in its 
























#h porte tamed o8i del admetnoe foen smalaeted watt. 
ayes mk sow ot ohRelw suds UtLseas oF saieenatia ascii 


nedelinn eds gavis dad, sean: watess os teal. seems “ 
<etow ofd Re Leqtonine sil? We bkag ast (seversed yartoge mek « 
kes gastentys ci bocwoery Jae caw tossed of? DONLG tw 
ghas Jon okb Srbdatady oss Cee tend tea eae a oh. eh 
worote gett dae tool caw vodded oft esissutedancdaae Oe 
TS8¥e radeeiaes wee ot a seaohive gaigeiehw ah boar avow it , 
whee wats Jexa Soivnes ad sue ae ban heed ‘eee to mskeohce & 
we telad © oO sdued saw cedsek ads Pods weitn Son noob 6 
wise take ees foatd Piereatg Set Liaw ‘Bede eta tent e “re 
sain oc tts ak eet , weded Soe08" ond homies somebire 





Po (Ree saga EES BEE ate spo hart 
0 yO daw Stats bron Jueasay wale ws oa “g Ciee gas tte ver, 
erenges 22 samtesnbe wh o2dvon BO Te ganints ode Whdtant od | 
| A FERINERES, tie Sol emtees ym Yee a atte we shmhneted a 
sateedees ath Roe 4eFeod wid ed ednetetter thw . 
Gtuwitwe ant? Sows wie nb tote alien Jmatastes att , ' ; 

aotee oni os sy Subd weew atieet A chow gmabacton wild dad 





me ethene odd se eeaicianuaal await ey vie ett wi #1 
. dean snout dir ‘a a 
es oad) etede ooncp Cale) ots yee ae Ai Stow ox | a 

on? to Cwomtng ro, oo Sisnaew tet one xe ‘ow iene te — 

SOL ak Hocrwe ale oad Sid wees fuk ted ate baat aeed 


Te oan ROMS 
- AER wah Ga eR 


te 


conclusion ss te the law. Eo propositions af law were submitted 
to the court by wither side, ani in auck a state of the raverd 
it is presumed upon appeal that tae court corrvetly applied the 
law te the facta, bui in any event the lew waw carreetiy stated 
by the trisl eourt. The defomiant admitted the uskine ef the 
motes and Bis dofenwe weer that he had pedd the ene, and the 
burden was on him to make out thet defense. 

The judgment ef the Municipal “ourt ef “hieose is 
affirmsd.s 
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EMMA KOENIG et ales 


; 

Appellees, } APPEAL FROM BUBICIPAL 
} 

ve COURT OF GHECGAGO.s 
JGSRFHINE HAMMER, } 
Appellant. } 


WR. JUSTICE SCARLAN PELLIVER. 2 THE OSINION OF THE COURT. 


The plaintiffs, Same hoendg and *illiam EH. Kounig, 
filed a complaint in foreible dutainer in the Mumicipal Court 
ef Chicege ageimst the defendant, Joacphine Rammer, alleging 
that they were entitles to the possession of certain premises 
in the City of Chicago amd that the defendant was unlesfuliy 
withholding the possession of the same. The cause wae tried 
before the court without a jury anc a finding was mace in 
favor of the plaimiiff. dJucgment wae entered om the finding 
and this sppeal fellewec. 

The defendant contends thst the plaintiffs failed to 
make out a prima facie case entitling them to jucgment ami that 
the court erred in not fimcing the issues for the defendant. 
(m the trial of the enae the plaintifisoffered in evidence the 
following contracts 

*WARTICLES OF AGRE OMENT, Made thie seventeenth day 

of Februcry in the yeer of our Lord One Thousand Sine 
Hundred and twenty-seven (1927) Between irs. Josephine 
Hammer, a widow, party of the first part, and tema Koenig 
and Silliam H. Kesenic, her husband, perty of the second 
pert: Vitnesseth, That, if the party of the second part 
ehall fircgt make the payments and perform the covenants 
hereinafter mentioned on their part to be made ané 
performed, the said purty of the first part hereby 
covenants and agrees to convey and anoure to the said 
party of the second port, in fee cimple, elear of all 


incumbraneces vhatever, by a good omd sufficient Varranty 
Deed, the lot, piece, or parcel of ground, situated In 
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the County of Gosek amc State of Lilineia known and 
@eseribed ae Lot trenty-one (21) in Bleck three (3) 
in A. J. Hawke's South Perk Subdivision of the 
Southwest quarter (SW) ef the Northeast iuarter 
(HEi) anc the north three fourths (3/4) of the 

Bast half (E}) of the Northeast Juarter (NEi) of 

the Southeast Quurter (SEz) of Scction 22 Township 
33 Horth, Hamge 14 East cf the Src Principal 
Meridian end the ssic party of the second part 
hereby covenants anid sgreec to pay te the anid 
perty of the first part the sum of Fifty Five 
Hundred anc 09/100 Dellare im the aanner following: 
Ome Huméred Dollare (210.00) in cash, the receipt 
ef which is hereby scknovwlecged, Three Hundred 
Rellars ($360.00) 4pril 1, 1927, and Fifty Collars 
($60.0C) per month due om the let day of April,1927, 
amd each anc every month theresfter until Three 
Thousand Five Hundred Doliara (435,500.06) hee been 
paid, at which time the party of ine first part 
agrees te give a warranty Deac, the remaining 
incebtednesa te be evideneed by a first Kortgage 
upon the property, the durcetion of which will be 
for a peried of three years. *aymente te be mace 
at the ¢ashingtem Park Hationsl Sank with interest 
#t the rate of six per centwm per annum payable 
monthly en the «hole swa remainine from time te 
time umpaic, amd to pay sli taxee, atsesamente, or 
impositions that may be legslly levied or imposed 
upon said land, subsequent tc the year 1926. And 
im case of the failure of the esid party of the 
second part to make either of the payments, or «any 
port thereof, or perform any of the covenants on their 
part hereby mace ond entered into, this contract 
shell, :t the option of the party of the first pert, 
be forfeited amc cetermimed, and the party of the 
eeeond part shall forfeit 411 payments mece by them 
en thie contract, and such poymente shall be retained 
by the saic party of the first part im full eatisfaction 
and in liguidstion of sli éssmges by her sustained, 
and she shell have the right to re-enter and take 
possession of the premises aforessid. 

Ghicage Title & Trust Sompany’s Owner's ‘olicy 
will be delivered «t the time the @srranty /eed is 
delivered. 

It is Hutually «greed By anc between the 
pertiee hereto, tha: the time of payment shell be 
ef the essence of the contractj ané that the covenants 
and agreements serein contained shell «extend tc smi 
be obligatory upon the heire, executors, administrators 
and aesigns of the respective parties. 

In Yitness “hereof The perties to these Presents 
have hereunto sct their hands and seals, the day and 
yeear first above written. 


Josephine Hammer {seal) 
imma Koenig (Seal) 
Se He Koenig (Seal) 


Sealed and Delivered in Presence of Joseph 5B. Grigsby" 
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This contract wee admitted in evidence snd the bili of exceptions 
ghovs that the pleintiffa offercdé ne further evidence and that 
the defendant offered no evicence, but that her attorney stated 
te the court “thet the ¢efendent hed not taken and would not take 
any of the moneys thercitofcre peid by the plaintiffs to the 
Weehington Park Fetional Sank, ae shown by plaimtiffs' Exhibit 1, 
mnd that the cefenmiemt would not deliver possession of the 
property described im the contract by reason of the failure of 
plaintiffs te cerry out the same." 

Bwem if we secume the: the defendant, by the statement 
ef her ettorney, sdmittec poecsssion ef the property im the defend= 
ant, and if we further essume that the contract in guemtion could 
form the basis ef an action in forcible cctainer, nevertheless, 
as there is noe proof ss ic perfermence by the plaintiffs it iz 
perfeetly clear that the plaintiffs feilee to make out a prima 
facie case of right of possession of the premises in the plain- 
tiffs. As the question may sot srise om the second trial ef the 
eause, we de not deem it necesasry to pass upon ihe contention 
of the defendant thet in any event the contract could not be the 
basie of 2 suit in ferecible ¢ cteiner. 

Tre judgment cof the Sunicipsl Court of Chicere is 
reversed anc ene cause is remanded, | 


REVERSES ABD BAMASDS i. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
- sqo57 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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E. L. Yocum, Appellee, 
Appeal from the 
Vv. : County Court 


2 <a 


of Stark County. 
W. J. Taylor, Appellant, 
Jones d; 

Appellee, E. L. Yocum, recovered a judgment for 
$392.76 against appellant, W. J. Taylor, in the County Court of 
Stark County, in a suit for distress for rent. 

The facts are not in dispute, no evidence having 
been offered by appellant. On September 9, 1925, a written 
lease was entered into between Yocum as lessor and Taylor as 
lessee for 120 acres of land. The term was from March 1, 1926 
to February 28, 1927. The lease was signed by Taylor, and on 
behalf of appellee it was signed, "EH. L. Yocum, Elmer Oraig, 
Agent". When the lease was offered in evidence, appellant 
objected to it on the grounds that there was no foundation for 
its introduction; that there was nothing to show that Craig was 
the agent of Yocum, or that he had authority to execute it. The 
objection was overruled and this ruling is the principal error 
urged for the reversal of the judgment. The contention of 
appellant is that the suit was based on the lease and as it was 
improperly admitted in evidence, there is nothing to show the 
existence of the relationship of landlord and tenant; hence there 
should have been no recovery. 

There are several answers to this contention. Section 
52, Chapter 110, of the Revised Statutes, provides that no person 
shall be permitted to deny, on trial, the execution of any 
instrument in writing, whether sealed or not, unless the person 
so denying the same shall, if defendant, verify his plea by 
affidavit. Appellant filed only the general issue together with 


a notice of set off. There was no plea denying the execution 
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of the lease and no affidavit of any kind was filed. Such 
failure to plead under oath excludes the execution of the 
instrument sued on as an issue and made the lease admissible 
without proof of its execution. (Gould v. Magnolia Metal Go. 207 
Ill. 172.) It is not disputed that the lease was Signed by the 
lessee, Taylor, and that he took possession of the demised 
premises under the lease. A lease need not be signed by both 
landlord and tenant, but the tenant's signature is sufficient. 
(Cook v. Curry, 192 Iil. App. 185; Pottinger v. Erhardt, 183 id. 
169; Gradle v. Warner 140 Ill. 123.) There is evidence, to 
which appellant made no objection, that when Craig signed the 
lease he did so as agent for Yocum. Even if there were any doubt 


about Craig's authority to sign the lease, his act was ratified 


_by--his principal, who accepted the lease and brought suit to 


enforce it. Under all these facts the court properly admitted 
the lease in evidence. 

Appellant complains because the court permitted Yocum 
to prove that appellant had not carried out the provisions of 
the lease and therefore was not entitled to a credit of 32.00 
per acre on the grass land, yards and orchards. It is claimed 
that fhe effect of the court's action was to permit the lessor 
to recover damages for a breach and that this cannot be done in 
an action for distress for rent. Bates v. Hallihan 220 Ill. 21 
is cited in support of this contention. In that case the lease 
provided for the assessment of damages for a failure to raise as 
much grain as could have been done if the tenant hed exercised 
good husbandry and it was held thet the distress for rent covld 
only be maintained for rent due, and thet damages cannot be 
ascertained in such a proceeding. That case is not controlling 


here. In the case at bar, the lease provided for a cash rental 


of $9.00 per acre for grass lands, yam@& and orchards, to be 
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due October 1, 1926. There were 43.64 acres of such land. The 
lease further provided for a credit of $2.00 an acre for this 
land, provided appellant performed certain services under the 
lease. The undisputed evidence is that he did not perform the 
services which were to be the basis of the credit, therefore 
he was not entitled to the credit. Wo question of damages for 
preach of contract or failure to perform the terms of the lease 
is involved in this suit. The trial court properly admitted 
the proof objected to. 

We find no error in the reéord and the judgment will 


pe affirmed. 


Judgment affirmed. 
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SECOND DISTRICT 


STATE OF ILLINOIS, | 
I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal ot 


said Appellate Court, at Ottawa, this. day of 


in the year of our Lord one thousand 








nine hundred and twenty- 








Clerk of the Appellate Court 
(53761—3M—1-27) 
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AT A TERM OF va APPELLATE COURT, 


Tuesday} the ‘fourth eu in 


the year o ‘our Lord one/thousand nine hundred and twenty-seven, 
a f i 
s 5 
d District of \thg State of Illinois: 











The Hon. THOMA M. JETLY Presiding Justice. 
oS) AP 


“Hon. NORMAN L. JONES, Justice. © 
Justice. 


FRANKLIN H. BOGGS, 


Hon. 
JUSTUS L. JOHNSON, Clerk. 
FLOYD S. CLARK, Sheriff. 
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General No. 7766 Agenda No. 36 
In The 
APPELLATE COURT OF ILLINOIS, 
second District 
April Term, A. D. 1927 


MAMES H. SULLIVAN, 
Plaintiff and Appellee, Appeal from 
Circuit Court, 
Rock Island 
County. 


VS. 


WILLIAM A. HICKEY and DUNNIS J. 
HICKHY, JR., Copartners, Doing 
Business Under the Style and 
Firm Name of Hickey Bros., 

Defendants and Appellants. 


ee ee eee Sew 


An action was instituted by appellee against appcllants in 
the Circuit Court of Rock Island County, to recover for injuries 
suffered by him in a collision with a delivery truck belonging to 


Th 


appellants and being driven by one J. D. Bricker. 

The declaration consists of three counts. The first count 
charges general negligence. The third charges a violation of the 
statute relating to speed of motor vehicles in cities, etc. ‘The 
second count charges that while appellee was riding on a bicyele 
in an easterly direction on Seventh Avenue in the City of Rock 
Island, that appellants ae cer! a motor vehicle in charge of one 
of their servants who was then Griving the same on said avenue in a 
westerly direction; "that as he (appellee) was so proceeding on said 
bicycle in the direction aforesaid along said public street, the 
said defendants then and there by their servant willfully and care- 
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dangerous rate of speed and without keeping a lookout ahead for 
other travelers upon said public street and without having said 
motor vehicle under his control, and along the southerly side of 
said street, south of the center thereof, and by means of said 
willful and wanton and reckless conduct of the driver of the ssid 
motor vehicle, the said motor vehicle then and there ran and struck 
with great force and violence upon and against the said bicycle 
which the plaintiff was riding, and thereby the plaintiff was then 
and there thrown with great force and violence from off his said 
bicycle," receiving the injuries for which the suit was instituted, 
etc. 

fo said declaration appellants filed a plea of the general 
issue. A trial was had, resulting in a verdict in favor of appellee 
for $12,500. A new trial was awarded, resulting in a verdict in 
favor of appellee for $18,500, upon which judgment was rendered. To 
reverse said judgment, this appeal is prosecuted. 

It is first contended by counsel for appellants that the second 
count of appellee's declaration does not in effect charge a willful 
and wanton injury, and that therefore the court erred in submitting 


that issue to the jury. In support of this contention counsel cite 


= 


Burns v. Chicago & Alton R. R. Co., 229 App. 170; Enochs v. Trevett, 


| 


229 App. 235; Harris v. Pigely Wiggly Stores, Inc., 236 App. 392. 

| Counsel for appellee practically concede that if the sufficien- 
ey of said count is to be determined upon the principles laid down 
in the above mentioned cases, it is not sufficient. They insist, 
however, that throughout the trial of said cause counsel on both 
sides treated said count as a sufficient charge of 2 willful and 
wanton injury. 

An examination of the record discloses that this is true. 

Appellants’ eleventh given instruction was as follows: 


- You are instructed that unless you believe from a preponderance 


of all the evidence that the driver of the truck of defendants 
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consciously and intentionally drove his truck westwardly on 
Seventh Avenue in such a reckless and wanton manner as showed an 
utter disregard for the safety of others, then you will find the 
defendants not guilty under the second count of the declaration." 
Appellants' ninth and tenth given instructions close with 
these words: "Then you will find the defendants not guilty, unless 
you believe that the driver of the truck was guilty of willful 
and wanton negligence." So that, in three instructions given by 
appellants, that yuestion was submitted to the jury. ‘Where both 
parties to a suit submit instructions declaring the rules of law 
applicable to the facts proven, and request the jury to return 
their verdict in accordance with those rules of law, as applied to 
the facts proven, neither party can be heard to complain that such 
facts were not within the scope of the allegations of the pleadings 
under which those facts were permitted to be proven, Illinois 
Central R. Rk. Co. v. Latimer, 128 Ill. 1643-171; Illinois Steel Co. 


i 
Ve Novak, 184 Ill. 501-504; C. Aw Ro R. Co. v. Harrington, 192 


18° 


Ill. 9-27; Donk Bros, Coal Co. v. Stroetter, 229 Ill. 1545138; 
Wheeler v. C. & W. I. R. R. Co., 267 Til. 306-325; Hough v. 
Kaskaskia Live Stock Ins. Co., 250 App. 541-546. 

It should also be observed that appellee's third instruction, 
which refers to the second count of his declaration, lays down the 
rule as to what constitutes a willful and wanton act, practically 
as contended for by appellants. Appellants are therefore not ina 
position to question the sufficiency of the second count of the 
declaration, 

It is also seriously contended by counsel for appellants that 
the verdict of the jury is against the manifest weight of the evi- 
deuce. 

Thirty-fourth Street in the City of hock Island runs north 
and south, and intersects with Seventh Avenue from the south, but 


does not cross the same. Seventh Avenue ruis east and west, and 
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connects the cities of Rock Island and Moline. It is paved with 
asphalt, and slopes downward from Thirty-second Street, easterly 
to about Thirty-eighth Street. Thirty-fourth street slopes down- 
ward as it approaches Seventh Avenue. There is a cut on Thirty- 


fourth street, and the lots are terraced. The evidence tends to 


a 


show that the intersection of these streets is in an outlying 
“residential portion of said city. 

On the morning of September 9, 1919, between 7 and 7:30 o'clock, 
appellee, an electro-plater employed in Moline and living in Rock 
Island, was on his way to work. He was comins down Thirty-fourth 
street, and turned east on Seventh Avenue, where he collided with 
appellant's Ford truck, some thirty to, thirty-five feet east of the 
east line of Thirty-fourth street. Appellee fell on the hood of 
the truck, struck or went through the windshield, and received the 
injuries complained of. 

Appellee, J. D. Bricker, James H. O'Leary and William McCummins, 
were the only eye-witnesses to the collision. 

Appellee was the only witness who testified on his behalf 
with reference to the speed of appellants’ truck. de testified: 

"I am not able to remember and say now and give a judgment on the 
speed of that car. It was going fast." The only witnesses on 
behalf of appellee with reference to his speed just prior to and 
at the time of the collision were himself and the witness O'Leary. 

Appellee testified: "My bicycle was traveling about eight 
miles an hour as I came down Thirty-fourth street down the hill 
there. Just before I reached the intersection there was a change 
in the speed of my bicyele, a slight slack down for the turn of the 
corner. iy brakes were working good and responded when I applied 
them. My bicycle was under control at that time. As I entered 
Seventh Avenue my eyes were directed to the west. * * * When I 
first saw the automobile it was about twenty feet ahead of me, on 


the south side of Seventh Avenue; it was about halfway between the 
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center and the south curd," 

The witness O'Leary testified "I wouléen't really know as to 
the speed at which the automobile truck was running. I couldn't 
say as to the speed at which Mr, Sullivan was traveling. He 
wasn't going fast or slow, just a moderate speed, I should say. 
I don't remember as I saw the automobile after it eame to 2 stop 
after the accident." 

The witnesses on behalf of appellants with reference to the 
speed of said truck testified as follows: 

Bricker, the driver of the truck, testifiec he was going 


about fifteen miles per hour coming up-hill; that his car traveled 


about eight or ten feet after the collision; thet he was not able 


a 


to tell how fast appellee was goins. "I judge he was soins fast." 
W. H. Beeler testified that appellants! truck passed him on 
seventh Avenue about one hundred feet east of theipoint of the 
eollision and was then going about ten or twelve miles an hour. 
William UcCummins , an eye-witness of the collision testified that 
at the time of the collision the truck was travelins about twelve 
miles per hour. 


There was a conflict in the evidence as to the speed appellee 
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was traveling on his bicycle and also as to the spece 
truck, just prior to and at the time of said collision. MThere is 
also a eonflict with reference to where the accident occurred. 
The evidence on the part of appellee and nis witnesses tends to 
show that the collision occurred on the south side of the center of 
Seventh Avenue, while the testimony on behalf of appellants is to 
the effect that it occurred on or north of the center line of said 
street. 

As this case will have to be tried again, we express no 
opinion on the weight of the evidence, other than to say it is con- 
flicting., ‘the rulings of the trial court on the evidence enc tne 


instructions should therefore have been accurate. 
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It is contended by appellants that the court erred in ex- 
cluding their exhibit 1, a statement by the witness O'Leary. ‘this 
statement, which bears date September @, 1919, is to the effect 
that the speed of appellants’ truck at the time of the collision 
was not over twelve to fifteen miles per hour; that the bicycle 
appellee was riding on "was going at a good grade of speed, coming 
down grade, I would judge he was going about twenty miles per hour; 
he turned suddenly to the cast and collided head-on with Hickey 
Brothers! truck. * * * The auto ran avout ten feet after the 
eollision. * * * In my opinion the accident was unavoidable." 

Appellee insists that the court did not err in excluding this 
statement, because it contains matters of opinion, particularly 
the statement that "the accident was unavoidable." That objection 
was not made. Not having been made, the court should have admitted 
the statement, if otherwise admissible. Objections of this 
character must be particularly pointed out, so that the court may 
eliminate the objectionable part from the offered evidence. 

McCann v. People, 226 Ill. 562-569. 

It is also said that there was no error in excluding this 
statement, for the reason that O'Leary did not testify as to the 
speed of said truck or the speed of said bicycle. ‘this witness 
was asked on direct examination with reference to these matters 
and stated that he was not able to judge of the speed of the truck; 
that the bicycle was "not going fast or slow, but just moderate." 

Appellee having examined the witness on the speed of said 
truck and bicycle, and the witness having stated that he was not 


) 


able to estimate such speed, appellants had the right to identify 


@® 


his statement and have it admitted in evidence, as tending to show 
that at that time he had stated an opinion with reference to these 


matters by-way of impeachment. Chicago City Ry. Co. v. Matthieson, 








212 Ill, 292-294. The court erred in exclucing this statement, 


only a general objection having been made thereto. McCann v. People, 
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supra, 569. 

It is next contended that the court erred in admitting 
appellee's exhibit a. This exhibit was a sketchor plet made by 
the witness Lindberg, who testified on behalf of appellee. ‘this 
plat was not drawn to scale. It contains memoranda with reference 
to some of the matters in controversy, end in our judgment shovld 
not have been admitted, although it is not of that serious nature 
that we would for that reason alone reverse the case, especially 
in view of the fact thet the witness who m-de the sketeh or plat 
testified with reference to the matters which are under taken\to 


be set forth on said plat. Justen v. Schaaf, 175 Ill. 45-49; 





Zinser v. Sanitary District of Chicaco, 175 App. 9-21. 





It is also contended that the court erred in striking the 
testimony of appellant William A. Hickey, to the effect that he 
and his eo-appellant carried no insurance "which would protect us 
against the payment of this loss." The court did not err in this 
ruling, as the question of whether appellants carricd such insurance 
Was not an issue in the case, and was not proper to be submitted to 
the jury. 

It is also contended that the Court erred in overruling the 
objection to the following question asked witness Dr. DeSilva. 

"Q. What may be the result of this injury that ii. Sullivan 
suffered, to his future mentality?" 


S answered, 


Le) 


Objection having been made and overruled, the witne 


"KZ. Lessening of his mental faculties." 


for a speculative answer, and the cout 


The guestien called 
should have sustained the objection. Stevens v. illinois Central 
Rs R. Co., 306 T1l. 370-377; Lauth v. Chicago U. TI. Co., 244 fea 


244-251, citing: Leake Shore &M. S. Ry Co. v. Conway, 169 Ill. 505; 


pata SasPtacieraio 











E. Ry Co. v. Ullrich, 213 T11, 170; Chicago City Ry 


Chicago & if. 
Gol-v. Henry, 218 Ill. 92; Amann v. Chicago C. I. Co., 248 Ill. 260. 
It is next contended that the court erred in giving the third, 


fourth, sixth and eighth instructions given on behalf of appellee. 
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The third instruction undertakes to state to the dury the 
nature of the second count of appellee's declaration, and then 
instructs the jury that if they "find from the evidence that the 
driver of the defendants’ automobile operated his automobile in 


such a manner as would naturally and probably result in injury to 


wy 
Cu 


other persons lawfully using said street, and if you further be- 


* lieve from the evidence that the operator of ssid automobile was 
conscious, from his knowledge of surroundins circumstances and 
existing conditions, that his conduct would naturally or probably 
result in injury to others using said street, then said defendant 
was operating said car in a willful and wanton manner within the 
meaning of the lew." 

The court did not err in giving this instruction, 

@ne of the complaints agsinst appellee's fourth instruction 


Fry) 
rt 


is that it is not based on any charge in the declaration. ‘his 
point is well taken, and the instruction should have been refused. 
This instruction is based on a violation of a statute which was 


not made the basis of any charge of negligence in any count of the 


declaration, McCrotty v. B. & 0. 5S We. Re. Col, 225 App. 390-592; 
Chicago City Ry Co. v. Bruley, #15 Ill. 464-465; 0. & iH. I. R. R. 


Col v. Driscoll, 176 Ill. 350-536; [. C. R. 2. CO. V. Godfrey, 71 


T11. 500-510;I. G. R. R. Co. v. Mekee, 44 T11. 119-122; Horn v. 





Beard, 210 App. 238-240, 

Instruction six has to do with the measure of 
includes the following: "And if you further find from the evidence 
that the plaintiff will in the future, as a result of such in- 
juries, if any, undergo. mental suffering by reason of physical dis- 
figurement as a result of such injuries, then you may compensate 
him for such Genta suffering as the evidence shows he will sus- 
tain by reason of such disfigurement." 


Mental suffering, disconnected with bodily pain and arising 


from. the contemplation of disfigurement, is not a proper element 
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of damages. Chicago City Railiway Co. v. Anderson, 182 Ill. 298-500; 

Fitzgerald v. Davis, 267 App. 488-492; Chicago City Ry. Co. v. aylor, 

170 Ill, 49~58; Joch v. Dankwardt, 85 Ill. 3351-332; I. & St. L. R. 

Co. v. Stables, 62 [11. 414-821. In Chicago Gity Ry Co. v. 

Anderson, supra, the court at page 500 in discussing this question 

says: . 

"The mental pain that comes from the contemplation of a 

maimed body, and the humiliation of going throuch life in a 

crippled condition, is too remote to be considered en element of 

damage. The mental i. that may be considered and allowed for 

in this class of cases is such as is the direct result or concomi- 

tant of the physical pain suffered. Mental pain is always an 

attendant upon severe physical pain,--sucn is the relation of mind 

and body,--and the mentsl pain that is the direct and necessary 

result of the physical pain, but not otherwise, is 2 proper element 

of damages in personal injury cases." Citing Unicago Lily Ky Co. 

ve. Canevin, 72 App. 81. The Court erred in giving tnis instruction. 
Appellee's eighth instruction is as follows: ' 


"Me Court instructs the jury that if you find from a pre- 


D 


ponderance oi the evidence that the plaintiff was injured by the 
willful and wanton misconduct of the defendants, as charged in the 
second count of said declaration, tnen the plaintiff is entitled 
to recover, irrespective of whether or not he himself was in the 
exercise of reasonable care for his own safety." 

Appellants contend that this instruction is erroneous in sub- 
mitting to the jury the question of willful and wanton misconduct. 
We have already discussed this phase of the case. Appellants are 
not in a position to raise this question at this time. However, we 
are of the opinion and hold that this instruction should not have 
been given as its effecifis to assume that appellants were guilty 
of willful and wanton misconduct, instead of submitting that question 


to the jury on the evidence. 
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It is also contended that the court erred in refusing the 
following instruction offered by appellants: 

"You are instructed there is no evidence in this case that the 
driver of the defendants’ truck acted willfully, wentonly or reck- 
lessly, as charged in the second count of the declaration, and 
that count is not to be considered by you in making up your verdict." 

Counsel insist that there is no sufficient evidence on which 
to base a verdict of willful and wanton misconduct. in addition to 
the testimony of appellee that appellants' truck was going fast, the 
driver of the truck stated there was no traffic on Seventh Avenue 
near where the collision occurred; that he saw appellee about 
thirty-five feet from him; "the party-(appellee) had his head down, 
didn't take notice of me coming, so I tried to cut in to the eT iis 


T-didn't toot the horn. I didn't call to this man. I didua't give 


nal 


i to miss Him." ‘there was 


oy 


any Signal or make any outery. I tric 


t 


also a conflict in the evidence as to where. appeliants' truck was 
stopped (aaa eis after the accident. ‘three witnesses for 
appellee and one for appellants testified that it was standing on 
Seventh Avenue opposite to or some feet west of the west line of 
Yhirty-fourth street. One witness for appellants stated that it 
was standing ten to twelve feet cast of the cast curb of ‘'hirty- 
fourth Street with the motor running. ‘The collision took phace 
some thirty or thirty-five feet east of the cast line of Vhirty- 
fourth Street. Appellants! driver further testified "Arter the 
collision the car had went desd and I left it sei right where the 
collision happened. * * When I got back * * * my truck was stand- 
ing at the same place tue accident happened." 

Without expressing any opinion on the weight of the evidence 
we hold that the court did not err in ref'usin:; this instruction. 

It is next contended that the verdici is excessive, while 
“the verdict is large, the injury to appellee was serious and of a 
permanent eats: The physician who treatea appellee testified 


that he suffered a compound comminuted depressed fracture of the 
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frontal bone of the skull, three and a half or four inches long 

and an inch ancd.a half wide, the skin broken, the skull crushed and 
pressed in on the brain; a deep cut on the throat, from two to three 
inches long, severing the four cartilages of the windpipe and all 
of its muscular coverings; an extreme dislocation of the left hip 
joint, @ continuity tracwure of the left kneecap, and numerous 

cuts and bruises over the body, extending from the foot to the 
head; that appellee was unconscious from five to seven days; that 
the injury to the skull causea a meningitis which continued some 
three or four weeks, anc tue wound in the skull did not heal until 
about May lst, 1920; that there is a permanent depression in the 
skull due to the absence of the bone which was crushed and removed; 
that this hole is covered with cartilagenous substance and that the 
bone will never be replaced. Appellants in their argument state 
that appellee's actual mouctary loss for Go¢tor anc hospital bills, 
damage to bicycle and clotning and loss of ten months' time at work 
was in the neighborhood of £5,000. 

We are not able to say that the verdict is so excessive tnat 
it evidences that the jury were governed by prejudice and passion. 
This being the state of therecord, we would not be warranted in 
reversing the judgment om account of the size of the verdict. 


= rere ee 


Commonwealth Blectrie Co. v. Rooney, 148 App. 275-297; Bochat v. 
5646 


Knisely, 144 app. 551- 
For the reasons above set forth, the judgment of the trial 


court will be reversed and tne cause will be remanded. 


; Reversed and Remanded. 
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STATE OF ILLINOIS, 

SECOND DISTRICT I, JUSTUS IL. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 


entitled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal ot 
—day of 





said Appellate Court, at Ottawa, this 


in the year of our Lord one thousand 








nine hundred and twenty- 





Clerk of the Appellate Court 
(53761—3M—1-27) 
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hundred and twenty-seven, 
within and for Rey een istribe” se the State of Illinois: 
: 


Present--The Hon. THOMAS M. JETT, Presiding Justice 


Hon. NORMAN L. JONES, Justice. 


Hon. FRANKLIN H. BOGGS, Justice. 


JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. EE NS 





BE IT REMEMBERED, that afterwards, to-wit: On 
JAN 10 1928 


the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 
following, to-wit: 
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General No. 7840 Agenda No. 2 
In The 
APPELLATE COURT OF ILLINOIS. 
Second District 


PETER O. BENSON, 
Appellee, 
Appeal from Circuit Court 
DeKalb County, Illinois 
ALBERT JOHNSON, 


) 

) 

vs. ) 
) 

) 

Appellant. ) 


An action in assumpsit was instituted by appellee 
against appellant in the circuit court of DeKalb County, at the 
June lierm, 1927, to recover for services alleged to have been 
performed by appellee as a farm laborer for appellant. ‘the 
declaration consisted of the common counts, supported by affi- 
davit of merits. To said declaration appellant filed a plea of 
the general issue, with notice of special defenses and an affi- 
davit of merits, stating that after deducting amounts owing to 
appellant, there was due appellee $325.12. A trial was had, re- 
sultihg in a verdict and judgment in favor of appellee for %649. 
to reverse said judgment, this appeal is prosecuted. 

fhe principal ground relied on for a reversal of said 
judgment is that the verdict of the jury is against the manifest 
weight of the evidence. 


estified 


ct 


Appellee, the only witness on his own behalf, 


e 


that he worked for appellant as a farm laborer from March 15th to 


August 2nd, 1925, at an agreed wage of 370. per month; that he 
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returned to work for appellant on November 24rd, and worked to 
‘April 5, 1926, when he laid off to so to see a sick brother; that 
he again worked for appellant from pata 26 to July 19, 1926; 
that appellant had paid him in the aggregate ‘3170.00. 

Appellant testified that appellee worked for him from 
Mareh 31 to July 18, 1925, at $70. per month; that "that was the 
end of his hiring, * * * He came out on the 23rd of November ana 
was going to husk corn for me," that he only husked half a day, 
when his back gave out; that he afterward attempted to husk corn 
and his back gave out again. He further testified: "He stayed 
around there, * * * I think in December I told him 'I intend to 
pay you for whatever you do, Pete.' * * * He stayed there from 
November e3ra until the 2nd of April 1926." 

Appellant further testified that a reasonable wage for 
appellee from November 23rd until April 2nd, 1926 "would be board 
and room and wash, but I was willing to pay him $30. a month. He 
again started to work, April 26, 1926, and worked until the night 
of July 20th; I had no agreement with him for wages for this 
period of time. * * * his services for that period would be worth 
$60. a month, which I am willing to pay." He further testified 
that he did some hauling for appellee with his tractor and tean, 
and that the reasonable price therefore was $25.; that he boarded 
appellee while he was sick, for which he charged him [15. He 
further testified that appellee did not work during the winter 
months, except to help him with the milking and doing of the 
chores, while appellee testified that he fed some twenty-five cows 
and. milked from five to eight cows each morning and evening, as a 
part of his work. 

James Carter, a witness on behalf of appellant, testified 
that during the winter, from November 23, 1925 to April 2, 1926, a 
reasonable wage for a man working on the farm, was about $35.00 to 


$40.00 per month. 
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The evidence was conflicting, the testimony of appellee 
being to the effect that he worked practically all of the time 
while in the employ of appellant, and that he had given eredit for 
any days that he did not work. On the other hand, appellant testi- 
fied that during the winter months appellee did not work continu- 
ously, and that he was sick considerable of the time. There was 
also a conflict as to the length of time appellee worked for 
appellant, and also as to whether appellee was indebted to appell- 
ant, as claimed by him, 

No complaint is made as to the rulings of the court on 
the evidence, and no instructions were tendered by either of the 
parties. The question of the weight and credibility of the testi- 
mony of the witnesses was for the jury, and unless we are able to 
say that the verdict is against the manifest weight of the evidence, 
we would not be justified in reversing said cause on the ground 
that the verdict is against the weight of the evidence. Village 
of Wilmette v. Brachle, 110 App. 456-561; affd. in 209 Ill. 261; 
Anderson v. Tobey, 116 app. 059-540; Baldwin & Co. v. Alwing, 

109 App. 92. 

Appellant contends that, except as to the first period, 
there was no agreement as to the wage appellee was to receive, 
and that therefore appellee was required to prcve by a preponder- 
anee of the evidence the reasonable value of his services. No 
instruetions were tendered by appellant advising the jury with 
reference to the law in regard to such employment. therefore, if 
the verdict can- be sustained on any reasonable theory of tne evi- 
dence in the record, appellant is not in a position to complain. 
The theory of appellee is that his employment, for whatever time 
he worked, was at (70. per month. If the jury adopted that theory 
and believed appellee's testimony as to the time he worked, there 


is evidence in the record to sustain the verdict. 
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What we have already said sufficiently covers the assign- 
ment of error that the verdict is excessive. 

It is also contended by counsel for appellant that the 
Judgment is erroneous, for the reason that no replication was 
filed to his plea. 

As heretofore stated, the ples was a plea of the 
general issue. While the affidavit filed by appellant was some- 
what in the nature of a plea of set-off, it was not in fact sueh 
plea, and did not purport to be. ‘the document in question begins 
as follows: "The plaintiff in the sbove-entitled cause will take 
notice that, on the trial of this cause, under the general issue 
above pleaded, the defendant will give in evidence and insist." 
ete, Neither does it conclude with a verification, or to the 
country. It was therefore not a plea to be replied to. As to 
the plea of the general issue, the defendant by proceedingto 
trial on the declaration and plea, waived the filing of a 

i 
similiter. 

It is also contended thet appellee was not entitled to 
recover on the common counts. ‘the record discloseg that appellee 
had performed his part of the contract; in other words, it was 
executed on the part of appellee. He was therefore entitled to 
recover under the common counts. Foster v. iicKeown, 192 Ill. 
539-545; Chicago Warehouse & Silo Fixture Co. v. Highland Plan- 
ing Mill and Lumber Co., 206 App. 458; Herman v. Indian Crave 
Drainage District, 2L7 App. 502-510. 

Finding no reversible error in the record, the judgment 


of the trial court will be affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, 
ss. 

SECOND DISTRICT I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 
day of 





said Appellate Court, at Ottawa, this 
in the year of our Lord one thousand 








nine hundred and twenty- 





Clerk of the Appellate Court 
(53761—3M—7-27) 
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ae | THOMAS M. san, Peeetaee Justice. 

\ Hop. NORMAN L~ “JONES, Justice. 

Hon. FRANKLIN H. BOGGS, Justicé) rR 
JUSTUS L. JOHNSON, Clerk. sor ee 


FLOYD S. CLARK, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 


14 1928 the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 
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Term No. 67 a en, Agends No. 45 
In The 
APPELLATE COURT OF ILLINOIS 
Second District 


ANNA M. SHIELDS, Admm. ) 
of the Estate of James ) 
Shields, deceased, ) 
Appellant, ) Appeal from Woodford 
) County Circuit Court 
VS. ‘ ) 
) 
ELMER HAIG, ) 
Appellee, ) 


Appellant as administratrix of the estate of James 
Shields, deceased, took judgment by confession, in vacation 
during the April term, 1927, of the circuit court of Woodford 
County, against appellee, for $1,178.67 and costs. 

The note on which judgment was confessed bore date 


o 


January Slst, 1922, was made payable to the First State Bank 

of Benson, and was signea by appellee and the said James Shields. 
The declaration avers thet said note was signed by Shields as an 
indorser, "and the said Ulmer Haig having refused and failed to 
pay, the same was afterwards paid by the said James Shields"; 
that the said bank, "on the same day and year and at the place 
aforesaid, indorsed the.said note in writing, by which said in- 


t 


wa 


9 


dorsement the First te Bank of Benson then and there ordered 


Qu 


and appointed the said sum of money in the said note mentione 
to be paid to the said James Shields, and then and there deliver- 


ed the said note, so indorsed, to the said James Shields." Said 
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declaration avers the death of Shields and the appointment of 
appellee as administratrix, etc. 

On June 20, 1927, being one of the day8 of said term, 
a motion was made by appellee to vacate and set aside said 
judgment. On July 11, 1927, the court allowed said motion, and 
entered an order vacating said judgment. lo reverse said order, 
appellant prosecutes this appeal. 

It is contended by appellee that the abstract is not 
sufficient to present for the consideration of this court the 
questions raised by the assignment of errors. 

One of the grounds urged by appellee against the 
sufficiency of said abstract is that it does not state that it 
contains all of the evidence heard by the court on the motion to 
vacate. 

This point is not vital to the decision of this case, 
for the reason that where a judgment by confession is entered by 
a clerk in vacation, the note and warrant of attorney as well as 
all affidavits and other papers filed at time of entry of such 
judgment became part of the record without a bill of exceptions. 
Durham v. Brown, 24 fll. 95-94; Roundy v. Hunt, 24 Ill. 5958-601; 
Waterman v. Caton, 55 Ill. 94; Stein et al v. Good, 115 Ill. 935- 
96; Matzenbaush v. Doyle, 156 Ill. 331-3554; Schmidt v. Bauer, 53 
App. 94. ‘ 
‘The note in question contains a warrant of attorney, 
authorizing any attorney at law to waive service, etc., and con- 
fess judgment "on this note in favor of the payee or holder thereof; 
* * * to agree that no writ of error nor appeal shall be prosecuted 
on such judgment, nor any bill in equity exhibited to interfere 
therewith; to release all errors in the entering of such judgment, 
ebCe 


The note was signed by appellee and the said James 


Shields on the face, where ordinarily signed by makers, and the 
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power of attorney provides "all signers to this are principals. 
No extension of time of payment, with or without our knowledge, 
by the receipt of interest or otherwise, shall release us, or 
either of us, from any obligation under this note." 

Counsel for appellant practically concedes that the 


that none 


Ou 


note in question does not show any indorsement, an 


of the papers filed with the clerk at the time said judg 


ment was 
entered tend to show any indorsement, but insists that inasmuch 
as the declaration avers an indorsement, and the cognovit con- 
fesses judgment and releases errors, that appellee is bound 
thereby, and cannot take advantage of the fact that the note 
does not conform to the averments of the declaration, 

The entry of a judgment by confession by a clerk of a 
court in vacation is a ministerial act. Durham v. Brown, supra; 


Matzenbaugh v. Doyle, supra, 335; Ling v. King & 0o., 91 Ill. 





571-575; Hutson v. Wood, 265 Ill. 576-585, The judgment by 
confession having been entered by the clerk in vacation, the 
papers filed at the time of the entry of such judgment should 
diselose on their face authority to the clerk to enter the same. 

In Matzenbaugh v. Doyle, supra, the note on which judg- 
ment was confessed, on its face, appeared to be barred by limita- 
tion. The court at page 554 says: 

"The plaintiff, upon the hearing of the motion, offered 
to show by affidavit that several payments had in fact been made 
by the defendant on the note, and that the last payment was made 
within less than ten years prior to the entry of the judgment. 
This offer was rejected by the court, and the defendant's motion 
to vacate the judgment was thereupon sustained. ‘That order, on 
appeal to the Appellate Court, was affirmed, and this appeal is 
from the judgment of affirmance,. 

"It appears that at the time the judgment was entered no 


indorsements of any payments had been made on the note, and that no 
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proofs was then offered that the note, by partial payments or 
otherwise, had been taken out of the operation of the Statute of 
Limitations, At that time the note had been overdue more than 
ten years, and, so far as was then made to appear by the papers 
filed with the clerk, it was barred by limitation, * * * 

"In cases of this character the authority of the attor- 
ney to execute the cognovit and of the clerk to enter up judg- 
ment in pursuanee thereof, should fully and clearly appesr from 
the papers filed upon the application for judgment. Those papers, 
together with the judgment, constitute the record, and, like 
other records, it must be tried by itself, and its validity can- 
not be made to depend upon evidence aliunde. The entry of judg- . 
ment having been made in vacation before the clerk,--a mere minis- 
terial officer,--it will be aided by none of those presumptions 
which prevail where judgments are entered in open court, and hence 
no presumptions will be indulged.in that evidence was presented 
or heard other than that appearing in the record, If, then, the 
authority of the attorney to execute the cogsnovit was not shown 
at the time the judgment was entered, the clerk was without auth- 
ority to enter up the judgment, and such entry was improvidently 
made," 

At page 337, the court in discussing this question 
further, says: 

"The rule that a defendant, to avail himself of the 
Gefense of the Statute of Limitations, must plead the statute, 
which the plaintiff now seeks to invoke, can have no application 
here, since, as the entry of the judgment by confession was 


he defendant to set 


ct 


purely ex parte, no opportuni ty was afforded 
up such defense by plea. It became incumbent upon the plaintiff, 
therefore, to show affirmatively that his debt, whieh appeared to 
be more than ten years overdue, was in some way taken out of the 


operation of the statute, without such plea on the part of the 
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defendant. As he failed to do so, the inference against hin must 
be deemed to be conclusive." 

In this case the papers filed with the clerk wholly fail 
to warrant an entry of judgment against appellee, as said note 
on its face purports to be signed by appellee and by appellant's 
intestate as the makers thereof. Said note bears no indorsement 
whatever but by its terms is payable to the First State Bank of 
Benson, ‘The errors disclosed by the record are not of ‘the char- 
acter which appellee undertook to waive, but went to the juris- 
diction of the clerk to enter said judgment. On the face of the 
papers filed instead of showing that he had such authority, they 
clearly disclose the want of the same. 

Counsel for appellant further insists that the mere 
possession of said note although not payable to his order and not 
indorsed by the payee is in and of itself evidence of ownership, 
and that, that being true, under the averments of the declaration, 
the motion should have been denied. ‘This point is not well taken. 

In Collins v. Ogden, 323 Ill. 594, the court in discussing 
@ question of this character at page 599 says: 

"fhe burden of proof was therefore on the defendant in 
error to prove the execution of the indorsement by Wade. On this 
issue he introduced no evidence whatever, other than the paper 
itself, and he argues that the possession of the note is prima 


facie evidence of the legal title to the instrument. In Burnap 





ve Cook, 32 Ill. 168, it is said that this court has repeatedly 


held, and the doctrine has been uniformly maintained and generally 


acquiesced in for such a length of time that it should not now be 


disturbed, that the party having the legal title to a promissory 


note must sue in his own name, citing McHenry v. Ridgelj 





309, and Campbell v. Humphries, id. 478." 
In further discussion of this question, the court comments 


on the case of Martin v. Martin, 174 Ill. 571, and, at page 604 says: 
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"It must be regarded as the settled law in this State 
that while an equitable interest in negotiable instruments 
payable to order may be acquired either by gift or contract without 
indorsement by the payee, the mere possession of negotiable 
securities payable to order and not indorsed by the payee, or, if 
indorsed specially, not indorsed by the special indorsee, is not 
alone evidence of title, either legal or equitable, in the possess- 
or, but the burden of proof is on the possessor to prove his 
equitable title by showing a delivery to hin with the intent to 
pass the title." 

There being no indorsement on the note in this case and 
no proof of its delivery to appellant or to her intestate, ety 
the intention of passing the title, thereto the clerk was not 
warranted in entering up judgment thereon. 

Appellant's intestate was a principal on said note 
and power of attorney which provided that no extension of time of 
payment, should release the makers of said note from their obli- 
gation thereon. Certainly no one would insist that one of two 
principals on a judgment note would have the right to pay the 
note, and, without indorsement to him or‘otherwise, confess eiace 
ment thereon against the other maker. 

In Beauman v. Simmons, 2135 App. 482, the court, in dis- 
cussing a question where a note had been paid by one of the makers, 
at page 484 says: 

"It can make no difference whether this note was paid by 
Simmons or by the other joint maker, Carter. If Carter paid it, 
he would then heve no right to transfer the note to appellee so 
that appellee might take judgment upon it. His rishts would be to 
institute suit against appellant for the money paid out by him 
for appellant's use. * * * The power of attorney authorized a 
confession of judgment in favor of the legal holder of the note 
only. Appellee was not the legal holder, the legal title was still 


in Gray and had never been transferred by him." 
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The legal title to the note in question is in the First 
State Bank of Benson, and there was no authority to confess a 
judgment in favor of anyone else thereon. ‘tthe power to confess 
a judgment must be clearly given and strictly pursued, and a 
departure from the authority conferred will render the confession 


void. Keen v. Bump, 286 Ill. 11-14, citing Uhase v. Dana, 44 Ill. 





262; ‘tucker v. Gill, 61 Ill. 246; rye v. Jones, 78 Ill. 627; 
Whitney v. Bohlen, 158 []1l. 571. In Keen v. Bump, supra, the 
court at page 14 says: 

"The warrant was to confess judgment in favor of the 
payee of the note, the Farmers National Bank of Allendale, and 
the confession was in favor of the Farmers and Merchants National 
Bank of Allendale, which was unauthorized." 

Where the. judgment is void, the same will be vacated on 
motion, irrespective of whether or not there is 4 meritorious 
defense. The fact that the cognovit contains a release of crrors 
and an agreement that no appeal or writ of error shall be prose- 
cuted or bill in equity filed to interfere with the judgment, does 
not prevent the court from vacating and setting aside the judgment, 
or holding it void. Desnoyers Shoe Uo. v. Hirst Bank, 188 fll. 
312-519; Hutson v. Wood, 265 Ill. 576-584, 

We therefore hold that the court did not err in vacating 
and setting aside said judgment. 

For the reasons above set forth, the judgment of the 


trial court will be affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, ! 
ss. 
SECOND DISTRICT 


I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 


J 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 





said Appellate Court, at Ottawa, this day of 


in the year of our Lord one thousand 








nine hundred and twenty- 





Clerk of the Appellate Court 
(53761—3M—7-27) 
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AT A TERM OF THE APPELLATE COURT 
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Begun and hed at Ottawa, pr Fiapstal,/ne 


fourth day of October, in 
the yeay of our ie t ousand nine nubdred a 
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nd \twenty- seven, 
nd for the Ségehd District of une Sate ladf 
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\Presiding Justice. 
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/Hon, NORMAN 






ONES, Justice. 
N ra % 
Hon. FRANKLIN H. BOGGS Justice. pe Ee 5 
6 fi tf ! a A ‘ 
JUSTUS L. JOHNSON, Clerk. yd “x & 4 rie a J 
FLOYD S. 


CLARK, Sheriff. 








BE IT REMEMBERED, 


that afterwards, to-wit: On 


the opinion of the Court was filed in the 
Clerk's office of said Court 


in the words and figures 
following, to-wit 








f 1 % 
f ; 
1 i } 
i i 
: f 
ij * i 
‘ ' 
4 4 ' 
“is | ah eae wb. 
j 
: ' : 






























Agenda 13. 
THR MATTER OF THE - Appeal from the 
‘ATE OF MARK ALLEN, Circuit Court of 
Deceased, Knox County. 
Appellant. 
eth, P. J. 


Emma Tolley, appellee, filed a claim against the estate of 
Mark Allen, deceased, in the Circuit Court of Knox County on the 23rd 
day of January 1925 for work and labor performed in and about the care 
of Mrs. Mary Wade, mother-in-law of Mar< Allen, at his request from 
June 1915 to February 1917 amounting to $2500. 


7 
Lf 


Two trials before a jury have been had. The first resulted 
in a verdict for imma Tolley, claimant, in the sum of “1400. The court 
set aside the verdict and on the second trial a verdict was rendered in 
favor of said claimant for the sum of 32500. Judgment wes rendered 
thereon and this appeal followed. 

It appears that Mark Ailen was a carpenter and a hard working 
man. He became the owner of certain residence property by reason of 
this labor and thrift. The testimony discloses that he paid for it in 
smali amounts and at different times, dealing largely with building and 
loan associations. The family of Mark Allen consisted of himself, his 
wife and his mother-in-law. A good part of the time a brother-in-law 
also resided with then. 

In December 1914 the wife of Mark Allen died. He obtained a 
house-keeper by the name of Mrs. Smith who looked after his, mother-in- 
law and attended to the household duties. Mrs. Smith worked for Allen 
from February 1915 until in December 1916 at which time she ended her em- 
ployment. 

The evidence tends to show that at a certain party at the home 
of the claimant the devedent recuested her to look after his mother-in- 
law and see that she had plenty to eat, ete. The evidence shows that 


the claimant rendered much service after the time the decedent asked 


her to look after his mother-in-law until her physical condition became 
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such that she was unable to be cared for at home and was removed to 
a hospital and finally to a county home where she died. 

The evidence shows that Mark Allen in the meantime had gone 
to Miehigan where he had obtained emoloyment. He died in 1924. His 
only heir at law was a brother who resided in Texas and who, upon 
his hearing of his brothers death, telegraphed a firm of undertakers 
in Galesburg, where the decedent had been living prior to going to 
Michigan, and ‘asked the firm to look after the brothers burial. 

The claimant afterwards filed her claim for services as 
hereinbefore indicated. She made proof of the contract between 
her and the decedent and of matters necessary to remove the bar of 
the statute of limitations and in fact all other things which were 
thought to be necessary in support of her chim. 

The testimony on the part of the claimant was contradicted 
by a number of witnesses and by undisputed facts and circunstances. 
There is no evidenee showing that Emma Tolley, the claimant, ever 
juatanted a bill to Mark Allen for work, services and labor performed 
daring his lifetime and nothing was ever claimed by her for such 
services until after his death. The evidence shows that in 1918 the 
claimant together with her husband and her family moved into the house 
of Mark Allen in Galesburg, Illinois, at an agreed rental of 511.00 
per month. The claimant and her husband and family lived in the de- 
cedents house until the death of the husband of the claimant which 
occurred in 1920, and the claimant and her children continued to reside 


in said house until January 1925, when they were disposessed and com- 
pelled to remove from said premisses. The record further disclosses 
that the claimant did not pay any rent on said »remises after August 
4, 1921, and that she was indebted to Mark Allen for rent on said 
premises from August 4, 1921 to January 1925 at 311.00 per month. 
According to a letter written by "mma Tolley, the claimant, 
to Mark Allen in Detroit, of date June 15th, 12920, she stated that she 


would do her best to keep up her rent although she wes left with four 


little ones and no income and that she did not know whether or not she 
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would get a widows pension. 

e a Bs Foley, a member of a firm of undertakers, testified 
that in a day or so after the death of Mark Alien he went to the 
‘home of the claimant to see her and ascertain whether or not Mark 
Allen had anything in order to justify them in looking after the 
burial and funeral and during this conversation limma Tolley told 
Foley that Mark Allen owned the property in which she resided and 
that she was behind on her rent. 

The basis on which the claimant justifies her claim is 
that it was necessary for extra care and attention to be given Mrs. 
Wade on account of the involuntary condition of her kidneys and 
bowels and that the washings she claims to have done were rendered 
necessary on that account. The testimony of Mrs. Jones, now Mrs. 
Smith, Dr. Maley, Mrs. Lawrence, Doris Anderson and Dr. ©. E. Quaife 
establishes the fact that Mrs. Wade was not subject to involuntary 
action of her xidmeys and bowels during 1915 and 1916 and until June 
19174 | 

We are of the opinion that the verdict of the jury is 
against the manifest weight of the evidence. The conduct of the 
claimant is entirely out of keeping with her statement to the under- 
taker; also with her letter of date June 15th, 1920. It is incon- 
eeivable that under the circumstances in which she found herself 
claimant would permit a claim to run as long as she did without making 
any demand for a settlement or without getting any written evidence of 
the contract. 

The instructions are not very skillfully drawn but after an 
examination of them we are not prepared to say that the giving of 
dmstructions on the part of appellant or the refusing of instructions 


offered by appellee constitute reversible error. 
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In view of the state of the record we are of the opinion 


the court erred in rendering judgment on the verdict. 
The judgment of the Circuit Court of Knox County will 
therefore be reversed and the cause remanded. 


San a 


Reversed and remanded. 
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STATE OF ILLINOIS, | 
ss. 


SHALLONS OD TET CCH I, JUSTUS L.. JOHNSON, Clerk of the Appellate Court, in 


) 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 





said Appellate Court, at Ottawa, this -day of 


in the year of our Lord one thousand 








nine hundred and twenty- 





Clerk of the Appellate Court 
(53761—3M—1-27) 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fourth ae of October, in 
the year of our Lord one thougand nine roshogs and twenty-seven, 
within and for the Secon istrict of the State of {ilinois: 

Present--The Hon. THOMAS M. imry, Presiding Jugevee) 


Hon. NORMAN L. JONES, » ibe. / ae 






Hon. FRANKLIN H. BOGGS, Justice. 


JUSTUS.L.“JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. Fé HH © Led » oh 








BE IT REMEMBERED, that afterwards, to-wit: On 
JAN the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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7735 16 
STANDARD OIL COMPANY OF 
INDIANA, a Corporation, 

Appellant, 

Appeal from the 
-vs- 

Circuit Court of 
WALTER A. HITZ, 
Iroquois County. 

Appellee. 
J6tt, P. Ja 

Standard Oil Company, of Indiana, a corvoration, appellant, 
prought suit against Walter A. Hitz, appellee, to recover the sum of 
$1849.29 which appellant claimed due it from appellee, a former 
employee, as a result of his alleged manipulations of tickets, ap- 
propriation of moneys belonging to his employer, and the alleged tap- 
ping of a gasoline tank of appellant allowing approximately 2,000 
gallons of gasoline to escape and be wasted under the guise of a robbery 
of saad tank and for the alleged purpose of concealing his alleged 
shortages, manipulations and defalcetations. A jury trial was had 
which resulted in a finding in favor of appellee andthis appeal follow- 
ed by the appellant. 

The declaration consists of the common counts and three 
special counts. fhe firstspecial count charges in detail, among other 
things, that appellee had been in the employ of appellant and in 
eharge of its gasoline station at Cissna Park, in Iroquois County; 
that there was due to appellant $1849.29 and that it arose as a 
result of appellee's alleged manipulation of tickets, appropriation 
of money's belonging to his employer and deliberate tapping of a 
gasoline tank and allowing approximately 2,000 gallons of gasoline to 
escape under the guise of a robbery of the said tank and for the 
alleged purpose of damaging end defrauding the appellant. The second 


special count is of a similar character. ‘The third special eount sets 
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forth the employment of appellee by appellant, avers the wasting and 
destruction of said gasoline and then charges that on September 13, 
1924, appellee in writing admitted he owed to and was indebted to 
appellant the sum of $2052.87, and thereupon agreed and promised in 
writing to pay to the appellant said sum. 

To the declaration appellee filed five pleas. The third, 
fourth and fifth pleas were subsequently amended and as amended the 
pleas were as follows:- The first plea pleaded was the general issue; 
the second, want of consideration; the third amended plea was a plea 
of nul tiel corporation; the amended fourth and fifth pleas were pleas 
in confession and avoidance of matters averred in the third svecial 
count of appellant's declaration ani were to the effect that the 
alleged agreement or statement signed by appellee in which a certain 
amount was stated to be owing appellant and setting forth the wrongful 
accounts of appellee were obtained by duress. The second, fourth and 
fifth pleas concluded with a verification. Replications were filed 
to the affirmative pleas, the trial resulting as aforesaid. 

It is contended by the appellant for a reversal of the 
judgment that the court erred in refusing the motion made by appellant 
at the close of appellee's evidence and again at tre close of all 
of the evidence to exclude the same and direct a verdict in favor 
of appellant. In view of the conclusions we have reached it is un- 
necessary to enter upon any discussion of the action of the court 
denying the respective motions. 

It is next insisted by the appellant that the verdict of 
the jury is against the manifest weight of the evidence. In addition 
to the statement admitting liability and confessing to have staged a 
robbery of the gasoline station signed by appellee the testimony of 
the witness Pyles, Lindenfelser and Vantling, witnesses on behalf of 


appellant all tend to prove the averments of ap ellent's declaration. 
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i The record further discloses that on a vrior occasion and 
during a period of former employment of appellee by appellant appellee 
had been charged with having been guilty of irregularities in the 
conduct of the business of said gasoline station and that he became 
indebted to appellant in the sum of 3389.00 and that appellee admitted 
such irregularities and signed a statement to that effect and after- 
wards paid the amount thereof to appellant. It was not eontended by 
appellee, at that time, that he signed the statement under any fear | 
or compulsion. 

The evidence tends to prove that the reports made by ap- 
pellee to the appellant with reference to deposits being made by him 
to the credit of appellant were not true. The evidence shows con- 
clusively that appellee had from $400. to $700. of appellant's money 
which he was carrying around in his pockets for e number of days 
which should have been deposited to the credit of appellant. 

Without going into a detailed diseussion of the evidence 
in support of appellant's case we are of the opinion it sufficiently 
proved appellant's cause unless the evidence and proof in support of 
appellee's second, fourth and fifth affirmative pleas is sufficient to 
show a wont of a consideration, or that the statement in question 
signed by appellees was obtained by duress. The evidence thet it was 
g0 obtained rests upon the testimony of appellee. This testimony was 
dis:uted by the three witnesses above named. 

In view of the state of the record it was important that the 
instructions to the jury should be substantially correct as defining 
the law of the ease. The seventh and eighth instructions given on 
the part of appellee deal with the question of the burden of proof. 


They are as follows: 
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Seventh. "The jury are instructed that the 
plaintiff is recuired ‘by law to establish its 
ease by a preponderance of the evidence before it 
can recover. If the plaintiff in this suit has 
not so established its esse, or if the evidence is 
evenly balenced so that the jury are in doubt and 
unable to say upon which side the preponderance is, 
or if the preponderance of the evidence is in favor 
of the defendant, then in either of these cases the 
verdict should be for the defendant." 


Bighth. "The. court instructs the jury that the 
purden is not upon the defendant to show that he was 
not guilty of thespecifie negligence charged in this 
ease but the burden is upon the plaintiff to show 
that the defendant was guilty of negligence in the 
loss or destruction of the property, gas and oil in 
question, or that he wilfully destroyed the said 
gasoline, and the court instructs you that before the 
plaintiff can recover in this case on account of its 
claim for damages to its property or the loss or de- 
struction of the gas and oil claimed to have been 
lost or destroyed through the negligence or wilful 
conduct of the defendant Hitz the plaintiff must es- 

tablish by a preponderance or greater weight of the evi- 
dence that the property of the plaintiff was damaged or 
the gas and oil in question was lost or destroyed through 
the negligence or wilful act of the defendent Hitz.” 


It will be remembered that the declaration in this cause 


consists of the common counts and three special counts, the special 


counts declaring upon the various phrases of the contract of employment 
and the breach by appellee with the resulting damage to appellant and 


one of which charges appellee as accounting with appellant by his 


agreoment in writing to pay $2052.87. 


It must also be kept in mind that appellee's defense on the 


trial was based upon the general issue and several special pleas which 


are designated as follows: The second special plea is want of considera- 


tion; the third plea is nul tiel corporation; the amended fourth plea 


admits the accounting and agreement in writing to pay appellant but 


seeks to avoid by charging duress, imprisonment by appellant by appellant, 
that false and malicious charges of embezzlement were made against ap- 
pellee and that appellee had maliciously, unlawfully and mischievously 


destroyed and wasted large quantities of gasoline, and that appellee was 
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so kept in prison and because of such threats and fears and for no other 
reason he did sign such paper and agreement. The amended fifth plea 
admits signing the confession and agreement in writing to pay the sum 
due appellant and then seeks to avoid the same by stating in effect the 
same reasons as stated in the fourth amended special plea. 

The affirmative issues in this cause as stated in the 
deelaration are not the controlling facts in deciding the case. Under 
plaintiff's declaration the issues were by the evidence maintained, the 
appellee's agreement in writing to pay being admitted in evidence. This 
was a case for appellant as it was within the declaration and was 
established by a preponderance of the evidence. The burden of proof was 
then upon the appellee to sustain his plea of failure of ere 
and his fourth and fifth pleas by a preponderance of the evidence. The 
seventh instruction complained of is not only misleading but it is 
Vicious in directing the jury that the appellee is reguired to do no such 


thing upon the really controverted questions in the case, namely: was 


. 
there duress in obtaining the confession and the instrument admitted in 


evidence and wes there a failure of consideration? This instruction 
tells the jury that the plaintiff must establish its case before it can 
recover and if the plaintiff has not established its case by a preponder- 
ance of the evidence the jury should find for the defendant. The court 


failed to tell the jury what is the preponderance of the evidence or how 


-it ean be established. ve are of the opinion that the seventh instruction 


-in question, or that the appellee wilfully destroyed the sam 


was, under the facts in this proceeding, erroneous. 

By the eighth instruction given on the part of appellee the 
jury is in substance told that the burden is not upon appellee to show 
that he was not guilty of the specific act of negligence charged, put 
the burden was upon the appellant to show that appellee was suilty of 


megligenee in the loss or destruction of the property, the gas and oil 
e, and the 






sodto on tot brs” eee Dre pasondd soa “a ecsibog {tna 








,  ertt pi botata 2s eguso, cual ah, abizat since | 
2 pebag +G8ED- edt Se a ato PUREE ‘odd tase Lane 


“.eonobl ye edd To, pana Ai 





on toory X90 resid ‘ate 


* tho Doe asa, est peek edt, ko, eo Sica £0, ee a 
ent Bos 1 OSE eit Boyortesh ‘Listity bana ead dads 7 


“n, 





| 
| 


court further instructed the jury before the plaintiff could recover on 
account of its claim for damages to its property or the loss or destruc- 
tion of the gas and oil claimed to have been lost by appellee "the 
plaintiff must establish by a preponderance or greater weight of the 
evidence that the property of the plaintiff was damaged or the gas and 
oil in question was lost or destroyed through the wilful act or negli- 
genee of the defendant Hitz." 

It will be remembered that under the third count of the 
declaration no negligence or wilful act is charged for the al leeantanes 
are that the appellant and appellee entered into a contract of employ- 
ment whereby appellee took charge of Cissna Park station; that appellee 
should receive a certain sum for his services and would account to 
appellant for merchandise comnitted to his care; that the contract of 
employment terminated and thereupon it was determined that appellee had 
negligently and wilfully tese., cesseeren and wasted certain sas, oil 
and merchandise of appellant; that the appellee gave to the appellant a 
promise in writing to pay $2052.87 whereby it brought its suit. Further- 
more the eighth instruction tells the jury that as regerds the entire 
declaration or any count thereof the appellant had the burden of proof 
even as to disproving the affirmative allegations of appelles's amended 
fourth and fifth pleas as well as its second plea. In our opinion the. 
giving of this instruction was erroneous. 

Appellant also complains of the refusal by the court to give 
its first, second, fourth, fifth and sixth refused instructions. 
Appellants first and fifth refused instructions so far as they state 
eorrect principles of law are covered by other instructions given on 
behalf of appellant. The second and sixth instructions are abstract 
in form and the court did not err in refusing to give themespecially in 
tiew of the other instructions given on behalf of appellant. The fourth 
refused instruction does not in our judgment state any principle appli- 
eable to the decision of this cause but simply states that the action 


was one for the collection of money and not to have appellee imprisoned. 
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While this was true it was not error in refusing this instruction. 


‘ie 


Owing to the state of the record we think the 


committed. reversible error in the giving of the seventh 


eighth instructions given on the nart of appellee. 


The judgment of the Circuit Court of Iroquois 


is reversed and the cause remanded. 


court 


and 


County 


Reversed and remended. 
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STATE OF ILLINOIS, 

SECOND DISTRICT me I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 


entitled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal ot 


—day of 





said Appellate Court, at Ottawa, this 


in the year of our Lord one thousand 








nine hundred and twenty- 





Clerk of the Appellate Court 
(53761—3M—1-27) 
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AT A TERM OF THE APPELLATE COURT, 
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sae NORMAN L. JONES, are 
iion. FRANKLIN . BOGGS, Justice. 
JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. ©) ff ¢ 
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BE IT REMEMBERED, that afterwards, to-wit: On 
the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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General No. 7774 Azenda No. 43, 
APRIL TERM 1927. 


In the Matter of the 
Estate of FRANK McARDLE, 
Deceased. Objections to 
the final report of KATE 
MecARDLE, Executriz, 
Appeal from the 
Appellee, ; 
Circuit Court of 
-VS- 
Grundy County. 
JOHN McARDLE and BERNARD R. 
MeARDLS, Objectors, 
Appellants. 
Jett, BP. Js 

This proceeding comes here on an appeal from an order 
of the Circuit Court of Grundy County sustaining in part and 
overruling in part objections of John McArdle and Bernard R. McArdle 
to the fiml report of Kate McArdle, executrix of the last will and 
testament of Frank MeArdle, deceased. The controversy arises over 
the failure of the executrix to inventory and account for certain 
eertificates of bank denosits and also a certain crib of corn which 
the objectors claim belong to the estate of the said decedent. The 
objections were filed in the County Court to the report of the 
executrix and the objections were by that court overruled and an 
appeal was prosecuted to the Circuit Court of Grundy County. Upon a 
hearing the Circuit Court held that the corn was the property of the 
estate but that the certificates of deposit were the personal property 
of the executrix and that she had acquired them during the lifetime 
of the decedent. 

On the appeal to this court by the appellants, the appellee 
has assigned cross-errors on the record to so much of the decree and 
order of the Circuit Court as adjudges that the executrix is liable 
to the estate for the corn in question. Also after the case was 
submitted in this court it was insisted that the objections did not 


eonfer jurisdiction upon the court to try the title to the property 


in controversy. 
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The record discloses that on July 20, 1923, Frank MeArdle 
was seized in fee simple of two tracts of land in Grundy County, 
Illinois, each consisting of eighty acres and that on the said date 
last above mentioned he conveyed one of the tracts to Kate McArdle, 
the appellee, by warranty deed and on the same date transferred the 
ether tract to Phil McArdle, a nephew. In each of these tracts the 
said Frank MeArdle reserved the nants, issues and profits during the 
time of his natural life. On the 7th day of August 1923, Frank 
MeArdle made his last will and testament by which he provided, after 
the payment of his debts and funeral expenses that his executrix, 
Kate McArdle, convert his entire estate both real and personal into 
money and that as soon as that had been accomplished she should divide 
the amount into six equal shares paying one vortion to each of the six 
children of his deceased brother James McArdle, two of which children 
are the objectors in this proceeding to the final report of Kate 
MeArdle, executrix. 

On January 20, 1925, the executrix filed an inventory set- 
ting forth that the estate consisted of some farm implements, an 
interest in about thirteen hundred bushels of oats, an interest in 
about three hundred bushels of corn in the crib, twelve tons of 
timothy hay, two tons of clover hay and five shares of Mazon Farmer's 
Elevator Company stock and cash on hand amounting to 3386.10. On 
the 30th day of January, 1926, the executrix filed her final report 
which shows a deficit of $71.94. Objections to this report were filed 
by John and Bernard R. McArdle, apvellants. The objections were sus- 
tained by the County Court and an appeal prosecuted to the Circuit 
Court of Grundy County as above indicated. 

On the hearing in the Circuit Court the evidence showed 
that the executrix had cashed, after the death of the testator, five 
certificates of deposit issued by the Grundy County National Bank of 
Morris, Illinois, in favor of the testator. They appeared to have 


been endorsed by the testator during his lifetime but which the pank 
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had cashed without the endorsement of the executrix either in person 
or in her official capacity. One of the certificates of deposit 
had been cashed by Phil McArdle, his nephew, to whom eighty acres of 
land had been deeded but it was admitted on the hearing that the 
money was received by Kate McArdle the executrix. 

Appellee relies upon a purported gift inter vivos of the 
certificates of deposit and corn in question. In her opening state- 


ment she says: 


"The evidence on the part of the executrix is 
that about a year before his death, and from then 
on, and not in contemplation of death--for he died 
as a result of exposure from an accident--thet he 
endorsed and gave to her these certificates of 
deposit which he had in the bank; she admits the 
possession of the certificates and the endorsing 
and eashing of them just the same as she admits 
getting the land that he deeded to her before he 
died." 


The question before this court for decision on the part 
‘of the’ appellants is whether or not the certificates of deposit should 
it 
be Agcounted for as assets of the estate and on the part of the 


Afi ; ; 

appéllee, by reason of the cross-errors assigned whether or not the 

Se, ‘ 
Aorn in question was or was not a part of the assets of the estate 


4g 


(ge the said Frank MeArdle, deceased. 
ZT “ 2 
74 \ It is the contention of the objectors that the proof does 

; not show that there wes any delivery of the property in controversy 
ito the executrix by Frank McArdle. It is argued by the appellee that 
q \the property belonged to the executrix and that the same was given 
/ 


FA to her by the decedent. The exscutrix also insists that she had 


se 


possession of the certificates in McArdle's lifetime endorsed by him 

fe in blank and that it wes prima facie evidence that she was the owner 
of them, and the burden of proof that she had no title was upon 
appellants. 

| It is essential to. a donation inter vivos, that the sift 
be absolute and irrevocable, that the giver part with all present 

| and future dominion over the property given, that the gift go into 


| effect at once and not at some future time, that there be a delivery 


38 
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sf the thing given to the donee, that there be such a change of 
possession as to put it out of the power of the giver to repossess 
himself of the thing given. Telford vs Patton, 144 Ill. 611, at 620. 

The law requires a gift whether direct or in trust shall 
be established by clear proof and that no uncertainty shall exist 
either as to the subject or object of the gift. Barnum vs Reed, 

136 Ill. 388-398; Kramer vs Habel, 240 Ill. App. 40. 

To constitute a valid gift inter vivos, possession and 
title must pass to and vest in the donee irrevocably. In this 
respect, alone, a gift causa mortis differs from a gift inter vivos, 
as in the ease of the former it is revocable on the recovery of the 
donor. Barnum vs Reed, supra. 

The burden was upon the executrix who claims the property 
as a gift from the deceased, of proving by evidence which was clear 
and not equivocal or uncertain, that there was such a gift. It was 
essential to prove that there was an intention on the part of the 
deceased to transfer the title and right of possession of the property 
to the executrix and that there was a delivery of the subdject matter 
of the gift by which he parted with all control over it. A verbal 
gift without a delivery transfers no title and unless the donor 
divested himself of all dominion over the subject matter of the gift 
the title will not pass. Millard vs Millard, 221 Ill. 86-93; also 
Kramer vs Habel, supra. 

Delivery of a gift inter vivos is never presumed. All the 
essential elements of a gift inter vivos must be proved, but the one 
of these elements upon which clear and explicit evidence must be 
shown is delivery. The law never presumes a gift and the burden of 
proof thereof is upon the donee to prove the essential facts of the 
gift which essentials are the delivery of the property by the donor 
to the donee with intent to pass the title. Fanning vs Russell, 


94 Ill. 386; Telford vs Patton, supra. 
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So zealous is the law in guarding the estates of decedents 
that even where = deceased person has taken out a certifieate of 
deposit in the name of some other person that in itself is not suffi- 
cient to constitute a valid gift. The delivery to the donee must still 
be. proved.and this delivery must be made with an intent to convey 
title.. Farmers and Merchants State Bank vs Gleason, 75 Ill. App. 
251-260 

Delivery of possession like any other fact may be proved by 
circumstantial evidence but in the case at bar there is no evidence 
either direct or circumstantial. This same situation arose in the 
case of Chicago Savings Bank and Trust Company vs Cohn, 197 Ill. App. 
326, and in that case the court held that there was no gift because 
the record was silent on the cuestion of delivery of possession. 

This is not a case as is suggested by the executrix of try- 
ing the title to the property in controversy but is merely a hearing 
ef objections to the final report of the executrix. There is no 
evidence in this record worthy to speak of as tending to sustain the 
contention of the executrix. hen she filed her final report, if 
she failed to account for all of the assets of the estate, it was 
proper practice for those interested in the estate to object to the 
report as they did in this proceeding. Instead of accounting to the 
estate for the corn and the certificates of deposit when the report 
was objected to she makes the claim that the assets involved belong 
to her as a gift. We hsve seen that the rule as above announced, 
where she makes spel a claim, must be established by proof of the 
gift and delivery, and this she has failed to do. ‘We are of the 
opinion that the corn and the certificates of deposit were a part of 
the assets of the estate of the decedent, and that the cireuit court 
was in error in holding that the executrix should not be required 


to aceount for the certificates of deposit. There is no merit in the 


eontention of the appellee under her aoss-assignment of errozs. 
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We are of the opinion therefore, that the order of the 
circuit court should be affirmed as to the corn. le are also of 
the opinion that the judgment and order of the circuit court should 
be reversed as to the holding that the certificates were the per- 
sonal property of Kate MeArdle; and that the order of the county 
court should be reversed as to its overrujling the objections as to 
the corn and certificate in question, and the cause remanded to the 
county court with directions to sustain the objections to the final 
report and for such further proceedings as are consistent with this 
opinion, wittah is accordingly done. 

Reversed and remanded with 


directions. 
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STATE OF ILLINOIS, l 
ss. 
SECOND DISTRICT } I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 


and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal ot 
day of 





said Appellate Court, at Ottawa, this 
in the year of our Lord one thousand 








nine hundred and twenty- 





Clerk of the Appellate Court 


(58761—3 M—7- 27) 
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Begun and held at Ottawa, on ae the! or dan vy, of October, in 
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Present--The Hon. THOMAS M. JEET, Pres ding Pastice. 






Hon. NORMAN L. JONES, Ju tice™ 


Hon. FRA KLIN HY BOGGS“ Justice. 


FLOYD S. CLARK, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 


»9 the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 
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R. PP. SMITH AND SONS COMPANY, 
a Corporation, 


Appellee, 
Appeal from the 
-vVs- 
Gireuit Court of 
Ze TWYMAN, 
Varren County. 
Appellant. 
gett, P. J, 


R. P. Smith and Sons Company, a corporation, appellee, 
instituted this suit in the Circuit Court of Warren County, against 
Z. Twyman, appellant, to recover for goods, wares and merchandise 
sold by appellee to the appellant. A jury trial was had with a find- 
ing in favor of appellee and against the appellant in the sum of 
$1662.37. Motion for a new trial was filed and argued by appellant 
which by the court was overruled and judgement was entered upon the 
verdict of the jury for said sum. Appellant prosecutes this appeal 
from said judgment. 

The declaration consists of the consolidated common counts. 
The affidavit of merits accompanying the same alleged that the amount 
owing to appellee was “1709.83. To the declaration appellant pleaded 
the general issue with an affidavit of meritorious defense to the 
whole of appellee's claim. 

Appellee was engaged in the wholesale poot, shoe and rubber 
footwear business in Chicago, and had been so engaged for a number of 
years prior to the bringing of this suit and made its sales to retail 
dealers through travelling salesmen. Appellant ran a retail store in 
the City of Monmouth. The evidence shows that during the year 1920 
appellant had in its employment a number of travelling salesmen 
ineluding one by the name of C. A. Magnuson. The record discloses 
that on April 7, 1920, appellant gave Magnuson five orders for shoes 


in sums varying from $27.88 to 3644.00, due at various dates from 
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thirty days after November Ist. On May 26th, 1920 appellant gave 
Magnuson another order amounting to 3261.30 payable in thirty days. 
on August 4, 1920, two more orders were given, one in the sum of 
$864.35, payable October Ist, and another for $561.35, which was for 
spring goods, and not to be shipped until January 1st, following and 
was payable May lst, following. This last order for 3561.35, payable 
May lst, was cancelled by agreement of the parties November 16th, 1920, 
The total of all of the orders exclusive of 
$2,862.35, on which payments amounting to 3618.68 were mede prior to 
August 17th, 1920. 

The orders given contained the stock numbers by which the 
various articles were identified, the prices per pair, the total 
amount of the order and when payable. The orders were forwarded by 
the salesman Magnuson to appellee at Chicago and would first be deliver- 

. 


ed to the sales department where they were entered and transferred to 


the credit department where they were approved end recorded. In eae 


4 


instanee a copy of the order and an acknowledgment slipv wes mailed to 
appellant. The copy mailed to appellant showed the stock number, the 
number ofyairs, the price per pair and the total amount of the order, 
together with the date when payable. 

Several of the orders given were filled by shinpins the 
goods immediately after the receint of the order and the acknowledg- 
ment of the same and all orders given, with the exception of the one 
eancelled, were shipped prior to August 27th 1320. Appellent accepted 
all of the articles so shipped without any complaint or objection 
except the shipment of the order dated August 4, 1920, for 3664.55, and 
which was shipped August 12, 1920. As to this order appellant did 
not make objection to appellee but refused to accept the shipment when 
it arrived at the freight house in Monmouth. The freight agent notified 


appellee of the refusal of appellant to accept the shipment whereupon 


appellee wrote to the freight agent the following letter:- 
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Paty "We are this day writing our 
eustomer Z. Twyman of your city, relative 
to disposition of shipment of August 12, 
consisting of seven cases of shoes now 
holding at your station refused. This 
eustomer will undoubtedly arrange for dis- 
position of the shipment shortly so that it 
will not be necessary for us to take any 
action. \We are, however, writings our 
representative at Galesburg, who will give 
the matter attention ‘within the covrse of the 
next few days." ¥ 


Appellee then wrote Wagnuson that the goods had been 
refused and suggested that he get in touch with the customer and 
determine the cause for the refusal as it had no information on the 
ease and that it had written the freight agent at Monmouth to hold 
the goods until appellee received definite information from 
Magnuson relative to the cause for the refusal. The record dis-~ 
eloses that appellant testified that some four or five days after 


the letter was received by said agent, Megnuson called upon him and 


stated, "Well, I got a tter from the company advising me to come 
here and make an adjustment with you for the goods that was shipped 


you. We know that you didit order them but you nad such a prosperous 
business we want to make you some money." Appellant further testified 
that Magnuson said that the company told him i an adjustment 
with him if he would take the shoes. Appellant also stated that he 
said to Magnuson that he sent him shoes that he did not order and that 
Wagnuson said: “Well, but I will tell you what to do. You take these 
shoes and I will come dowm and I will help you mark them and I will 
make a little disposition on part of them that there is a little 
overcharge. I think $1.80, something like that and you sake the goods 


and. dispose of oe you can. I will give you from now until the first 
of May 1921 to dispose of them and all you hav'nt sold, any you have 
on your hands that come from our house, box them up and return them 
to the lbignice at the invoice price." Appellant further testified that 


he said: "That looks vretty reasonable, but I said, you put that down 
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follows: 


When this 


bill becomes 


that time a memorandum was given appellant 


aue i 


shoes that you have not sold 


I will take 


with the same." 


iz 
\ 


signed C.A 


them off your hands and 


= 1 m 


Signed by Magnuson as 


tf there are any 
and want to return, 
credit you 


nN 


oi. - '7.0.'MeProud, Yitness," 


It is by reason of the above memorandum appellant elaims 


the right to return to appellee 


ang goods that head been purchased 


Appellant also claims that at the 


andum, “lasnuson gave him a eredit 


amount of ‘1.80, and 


for appellee in rebuttal stated that the eredit 


introduced in 


any time before May lst, 1921, 

and which had not been sold. 

time of the giving of said memor- 
slip of a vrice adjustment to the 
evidence such eredit slip. “Witnesses 


< 4. 


slip such as appellant 


held was not issued by salesmen but by the company's merchandise 


department in Chicago, 
in the handwriting of Magnuson but was in the handwriting of one 
the merchandise department of appellee and that said 
the readjustment price was made without su 


Appellant insists that he had 


and that the 


writte 


A 


nm part o 


the 


said slip was not 


Fe 


eredit slipv for 
anyone. 


right under his agreement 


with Magnuson to return the goods he did in payment of the balance 


owing by him from Appellee. 
Magnuson had no authority ss its agent to make the agreement 


it is claimed he made with appella 


the goods in question; that the o 


of a sales agent, his authority 


- 


goods from retail dealers to be 


£T7, 


in the orders. 


Wheth 


peing limi 


It is the contention of appellee that 


which 


it, giving him the right to return 


hority Magnuson had was that 


ted totaking orders for 


the 


+3 ma st 


price named 


er Magnuson had the authority or not to bind 


the appellee is not a material question in this proceeding, in view 


of the conclusion we have reached. 


“hether Magnuson had the authority 


. as contended by the appellant and whether or not the memorandum above 





quoted was binding upon appellee, the subsequent conduct and acts of 


appellant are such as to indieate that he did not regard the memoran- 
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dum as binding upon either the appellee or himself. Subsequent to 
the time of the making of the memorandum, relied upon by appellant, 
as giving him the right to return the goods to appellee at any time 
before May lst, 1921, appellant made payment on the account. On 
Sptember 8th, after the execution of said memorandum, appellant 
mailed a check to appellee at Chicago for two hundred and fifty 
dollars to apply on the account; on October 23rd, one hundred and 
twenty-five dollers was paid to appellee to apply on the account. 
The record discloses that appellee from time to time 

sent statements to appellant of the amounts it claimed to be owing 
from appellant, which included all of the goods then in his hands 
and the account so rendered. Not having been objected to by appel- 
lant and appellant having made payments thereon, and promised appel- 
lee to pay the balance of the account so rendered, would be sufficient 
on which to base a right of recovery in appellee's favor on an account 
stated. From an investigation of the record we find that in the month 
of November, 1920, appellee wrote the following letter to appeliant. 

"Qn November 17th, we wrote you, requesting that 

you send us a cheek for 3500.00 to apply on your 

account, but it has not been received. Please send 
it to us to apoly on the attached statement, which 


shows the amount charged to you on our »ooks of 
pl862.57." 


= 


a 


The record also discloses that on December 2, 1320, appel- 
lant wrote appellee the following letter: 


"Tl am sending you a check for $100.00 for which 
please give me credit for on my account. I will 
send you some more the first of the month. I 
would like for you to caneel the future order 
which I told your representative to do when he 
celled upan me some short time ago, and oblige.” 


On December LOth, 1920, appellant wrote appellee as follows: 


"Enelosed find a cheek for $100.00 on account for 
whieh please give me credit. Please do not send any 
more shoes at all wntil I order some more as I can- 
eelled all orders that had beeri made. I will send 
you the remainder of the money as I made arrangements 
with one of your firm when he called upon me. I will 
gend you remittanees as soon as I can spare it until 
TI get it all patid up in full." 


We are of the opinion that by reason of the proof made on 


Ae 
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- eompany sent out of orders received through their sales 





the part of appellee of the mailing of the statements as is dis- 
elosed by the correspondence and the payments made by appellant 
on such account, together with his promise to pay in full was 
sufficient to support the finding of the jury and judgment thereon 
in favor of appellee unless the court in the trial of said eause 
committed error in the giving or refusing of instructions or in 
its ruling or in the admissibility of testimony which would 
réquire a reversal. In reaching this conclusion, we are not 
unmindful of the fact that it is insisted by appellent that the 
suit was prematurely brought inasmuch as it was instituted prior 
to May lst, 1921. In our opinion this point is not well taken 
for the reason that eens had returned, prior to May lst, and 
prior to the institution of the suit, the goods which he insisted 
Govered the amount owing to him by appellee in full. - This being 
the position of appellant, it was not necessary for appellee to 
wait until after May 1st, 1921 to bring suit, especially in view 
ef the evidence that appellee had claimed that the same was due 
and had been rendering accounts therefor, and appellant had been 
making payments on the account and had promised to pay the balance. 
By reason of the state of the record as is shown to have existed 
prior to the institution of the suit, it was not prematurely 
prought. It was not a question to be left to the jury, in view of 
what is disclosed by the record ee whether or not the suit was 
prematurely instituted. 

It is the contention of appellant that there was no 
agreement as to the price to be paid for the goods; that no re- 
govery was warranted without proof of the time for payment and the 
reasonable value of the goods in (dispute. 

The record discloses that the orders taken by Magnuson 


were not signed by appellant. That the acknowledgement which the 


agent 
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‘stated the amount in dollars ani cents and thet the order clearly 
stated that "soods returned without our consent will be refused." 
We are of the opinion that where an order given by a 
retail dealer to a wholesaler through a traveling agent where the 
invoiee accompanying the goods shipped pursuant to such order 
states the price of the same and the goods are received by the 
retailer without objection the =rice to be paid therefor must be 


the price named in the invoice. ‘here goods are bought by an 


1 


order and nothing is said in the order about the price to be paid 


U 


and the goods are shipped to the purchaser and he accepts the same 

with knowledge of the price charged he is bound to pay that price. 

Estey Organ Company, vs Lehman, Wis; 11 R. L. S. (HN. 3.) 254. 
Appellant insists that instruction number 2 given on the 


part of appellee is erroneous inasmuch as it fails to properly 


hy 


a 4. 


announce the rule growing out of the facts in this proceeding. e 
are convinced that instruction number 2 complained of is subject to 
@PFiticism. Tsking it in connection with the other instructions, 


however, and regarding the instructions as a series, we do not 


think it constitutes reversible error. Appellant also insists 


that the court erred in giving instruction number 5 read to the 
jury on the part of appellee. ‘Ye do not think that the giving of 
this instruction even though not entirely correct in the statement 
of the law was prejudicial to the rights of appellant for the reason 
that the evidence in the record does not tend to show a ratification 
on the part of appellee of the contract or agreement with ‘lagnuson. 
Appellee continued to send statement of the account with letters 
requesting payment. : 

The record futher discloses that appellant contends 
that the court erred in refusing to give instruetion number 14 


offered by him. This instruction has been given frequently, but 


- dnasmueh as from the record there can be no cuestion by appellant 


of appellee's right to recover unless appellant's contention with 
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ee owing by him to appellee. That defense was an 





“upon by the respective parties, we are of the opinion that no 
Be ic error was committed in the trial of the case and the 
judgment, therefore, of the Cirevit Court of arren County will be 


affirmed. . 7 





aa Judgment effirmed. 
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STATE OF ILLINOIS, ! 
ss 


BE CON DEDIST ELC I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 


) 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 





said Appellate Court, at Ottawa, this _day of 


in the year of our Lord one thousand 








nine hundred and twenty- 





Clerk of the Appellate Court 
(58761—3M—1-27) 
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bi 
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of 
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y, 4 
AT A TERM OF THE APPELLATE GOURT, 


Begun and eee at Ottawa, on Tuesday, the fourth day of October, 


) 
the year of our SPO one thousand nine hundred and twenty-seven, 
i" 


within and tof tne Seasna Distr sor, of th 


in 


Gets Illinois: 


7 ie 
Presen{--The Hon. THOMAS M. JETT, [Presiding JustYcer™™” 


Hon, NORMAN L. J NES, Justice. 





Fon, Salah tas . BOGGS, Justice. 


Wed JUSTUS L. JOHNSON, Clerk. - a 
\ fi 


hy / AS { g 


“FLOYD S. CLARK, Sheriff. ~-+he UY 














BE IT REMEMBERED, that afterwards, to-wit: On 
JAN 2% 1923 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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In The 
APPELLATS aguRT OF ILLINOIS 
Second DiSwict. 


October Term, A.D., 1927. ~_ 


ee ~~ 


MICHIGAN CENTRAL RA TLROAD 


) 
COMPANY, } 
Appellee,  } : 
VS. ) Appeal from ™ 
) Circuit Court 
PEORIA & PEKIN UNION RAILWAY ) Peoria County 
COMPANY, ) 
Appellant, ) 
and ) 
\ 
HARRY I, BATTLES, Receiver, Operating) 
PRORIA RAILWAY TERMINAL ore PANY, 
Defendant. }) 
OPINION by BOGGS, J. 
- An action in assumnpsit was instituted by appellee against 


appellant and Harry I. Battles, Receiver operating the Peoria Rail- 
way Terminal Company (hereinafter referred to as the Receiver), in 
the eireuit court of Peoria county to recover the value of two 
freight cars which hed been destroyed by fire. 

The declaration consists of one gouck. and avers that 
appellee, appellant and said Receiver were common carriers for hire 
and were subscribers and parties to a certain agreement providing 
for the interchange of traffic, known as the American Railway Asso- 
ciation Code of Rules; that Rule 115 of said Code provides among 
other things that settlement for a car damaged or destroyed upon a 
private track, shall be assumed by the railway company delivering 
the car upon such track; that x orior to January “a 1924, appellee was 
the owner of two freight cars, which were ier ivesed to appellant, 
gonsignea to the Gorn Products Refining Company at Pekin, under said 


rules; that appellant, without the knowledge of appellee, under a 
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private agree.ent with the Peoria Nailway Terminal Company through the 
service and agency sf said terminal company, delivered said ears uson 
the private tracks of the qarn froducts Refining Company, where they 
were destroyed, and that by reason of the obligations set forth in 
said Rule 113, appellant and the said Riceiver each became oblige ten 
to pay appellee the value of said cars, with suterest thereon. 


To said declaration appellant filed a plémof the general 


issue; a special plea averring that it was not jointly 122 em with 

said Receiver; and a plea averring that the rules of said Association 
provide for an arbitration comnittese to which the members snould une ae 
disputes arising under said rules, and that the decisions of said 
arbitration committee should be final and binding upon the parties con- 
eerned; that after the destruction of said cars appellee submitted to 
said arbitration committee the question whether, under rule 113, 
appeltant or said Receiver was liable for the value of said cars; that, 
upon a hearing, said committee found and decided that the Peoria Rail- 
way Terminal Company, was responsible under said Rule, and that said 
-deeision was binding upon appellee. 

Harry I. Battles, Receiver, etc., filed a plea of the general 
igsue and a special plea averring that he did not deliver the cars, ete. 
as alleged in said declaration. 

A jury was waived and on the trial of said cause the parties 
stipulated the facts, which, so far as vertinent to the issues here in- 
volved, are substantially es follows: 

1. That appellee is entitled to a judgment against one or 
the other of the companies sued, for the principal sum of 84,355.24 
and interest, if alloved by. the court; that demand for said sum was 
made on appellant on February 28th, 1924, and on said Receiver on 
March 15th, 1924. 

2. That appellant and said Receiver operate lines of 
steam railways in the State of Illinois, and each om and operate 


extensive terminal facilities in the cities of Peoria and Pekin for 
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the handling cr freight, cars and trains used in the transportation 
thereof. Each compeny is entirely independent as to stock ownership, 
and each has its separate and distinet officials, operating personnel 
and equipment, and each company helds itself out to the public as an 
independent common carrier, and each is9 party to the American 
Railway Association Interchange Rules, and to the Gar Service and 
Per Bien Agreement, etc. a 

3. That appellant's tracks did not, on the aateef the 
injuries complained of, connect with the privately owned tracks of 


the Corn Products Refining Company, but on May 2lst, 1923, it nad te 
entered into a contract with the Chicago, Pekin & St. Louis Railroad 
Company, whereby, it was granted certain operating privileges over 
the tracks of said company so that it could make direct connection 
with the private ya## tracks of the Com Products Refining Company. 

4. That the Peoria Railway Terminal Company, at the time 
of said injuries and prior thereto, owned and possessed tracks which 
made “direct connection with the private yard tracks of the Corn 
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5. That on November lst, 1923, appellant and said Receiver 
entered into an operating agreement, whereby, in order to avoid con- 


fusion, the Peoria Railway Terminal Company undertook to handle cars 
delivered to it by appellant to the Corn Products Refining Company, 
at a eertain price per car. 

6. Under the ovserating agreement between appellant and said 
Receiver, said cars remained in the per diem and demurrage account of 
appellant; they were not reported to the ower, appellee, as being de- 
livered to the Peoria Railway Terminal Company, for ear accounting 
purposes, under the American Railway Association Interchange Rules. 

7. On December 31st, 1923, pursuant to this arrangement, 
the two cars in question were delivered by appellant to the Peoria 
Railway Terminal Company, and by that company were delivered, over 


its terminal lines, to the Corn Products Refining Company. On January 


rd, 1924, an explosion occurred in the plant of said Corn Products 
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Refining Company, whereby said cars were practically destroyed. ‘The 
explosion and fire was not caused by the negligence of either of said 
terminal railroads. 

8. Payment having been réfuged by appellant and by said 
Receiver as above set forth, appellee submitted to the arbétration 
committee the question as to whether appellant o> the Peoria Railway 
Terminal Company, was liable for said damages; notice was given to 
peth of said terminal companies as required by said rules, put agither 

SS 
of them participated on the hearing. Appellee made an ex parte presente 
tion of its case, which is the customary mode of procedure before said 
committee when one or more of the parties do not participate. The 
arbitration committee rendered the following decision: 
"Phe delivery of cars upon the track of the Corn Products 

Refining Company having been made by the Peoria Railway Terminal 
Company, that Company is responsible under Rule 113 insofar as settle- 
ment with car owner is concerned. 


"fhe question of responsibility as between the Corn Products 


o 


Refining Company and Peoria Railway Terminal Gompany and Peoria & 
Pekin Union Railway Company, on basis of local agreement, is not within 
the jurisdiction of the Arbitration Committee." 

A finding was made and judgment rendered in favor of appellee 
and against appellant for 34,355.44. To reverse said judgment, this 
appeal is prosecuted. 

The assignment of errors, and tne briefs and arguments of 
the respective counsel representing appellant, appellee and the Re- 
ceiver, raise the following principal questions: 

1. As to whether the court erred in rendering judgment 
against one defendant on a declaration charging a joint and several 
liability as to two defendants. 

2. Whether the decision of the arbitration committee was 
binding on the parties hereto. 


As to the first contention, the parties hereto joined in 
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stipulating that appellee is entitled to recover $4,355.44 ageinst 
either appellant or the Receiver, as its damages for the destruction 
of said cars. The parties thereby waived ea strict conformance to the 
pleadings, and the court did not err-in rendering judgment against one 
defendant. Smith v. City of Chicago, 107 Msp. 270-279; affirmed in 
e204 Tll, S56. 

On the second proposition, appellee hsving submitted the 
question here in controversy to the arbitration comnittee, it ts not 
in a position to contend that the findings of said committee is not ~~ 
binding upon it. 

The Receiver also insists under this proposition that said 
finding is not an award and is not binding upon him for the reason 
that it does not fix the amount due to appellee. This point is not 
well taken. Parties or gorvorations have the right to bind themselves 
to submit to arbitration, controversies or issues not necessarily 
involving a pecuniary determination. In this case there was no 
contreversy anong the parties as to the amount of damages appellee is 
entitled to recover. The matter in controversy was as to whether 
appellant or said Receiver was liable therefor, and that was the matter 


submitted to and determined 


cr 
na 


The parties hereto stipulated that appellee is entitled to 


recover against appellant or the Receiver. If aopellee is entitled to 
- recover against either, it is by virtue of the rules and regulations 
of the American Railway Association, for under the common law, the 
possession of said cars having passed beyond the contrel of both of 
said terminal companies, neither of them would be liable. Connecting 
Ry. Co. v. W., St. L. & P. Ry. Co., 183 Ill. 594-5993; Peoria & P. U. 
Ry. Go. v. U. 5S. RK. 5S. GO.-, 136 Ill. 643-651. In the latter case the 
eourt at page 651 says: 
"In the case at bar, appellant reeeived from the transport- 
ing line, (appellee's lessee,) in the regular eourse of its business, 


the ears in question, to be transported over its tracks to the sugar 
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‘vefinery, there to be left standing, on appellant's tracks at the 
refinery, until unloaded by the consignee of the contents of the cars.*** 
By the terms of the contract of carriage, the control of the soods 
ceased absolutely by the delivery to-the consignee on the track, and 
was suspended, as to the cars, for an indefinite period, the duration 
of which was to be determined, not by apiellant, but by the consignee 
of the goods. Until the consignee had unloaded the cars, arpellant had 
no right to remove them, and take them to its storage yard, or other 
place of safety." 

In this ease, the Feoria Railway Terminal Company, made the 
physieal delivery of the cars to the Corn Produets Refining Company, 
and the cars were in the possession and control of said refining company 
on its private track. The common law liability, then, of aprellant 
and of the Peoria Railwey Terminal Company, had ceased. In stipulating 
appellee's right to recover the parties stipulated a right of recovery 
under the American Railway Association rules, aside from such rules, 
there was no right to a recovery. 
| Our supreme court has held, in what are known as the Board 
of Trade eases, that membership in associations of that character 
renders the members amenable to its rules, and, if the rules so provide, 
they may be expelled from membership for violation of the same. Pitcher 
ve Board of Trade, 121 Ill. 412; Ryan v. Cudahy, 157 Ill. 108; Pacaud v. 
Wait, 218 T1ll. 138. Our courts have also enforced the provisions of 
contracts where parties have agreed to submit certain differences in 
their building contracts to the architect for final decision. 

Hach member, on joining the American Railway Association, 
signed an agreement called the Interchange Agreement, as follows: 

"The subscriber hereto adopts and agrees, jointly and 
severally, with each and all other parties * * * which parties have 
respectively entered into agreements in effect similar to this in- 
strument, that the Subscriber will abide by the Code of Rules governing 


the condition of, repairs to and settlements for freight cars for the 


43 
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interchange of traific, * * * (which rules are designated on the 
minutes of said Association's proceedings and are commonly know as 
‘Interchange Rules'), and by each of said rules, and as well will 
abide by each and all decisions and interpretations of the Arbitration 
Committee provided for by said Code of Rules 

Rule 118 of said Code provides: 

"For the mutual advantage of railway companies interested, 
the settlement for a car owned or controlled by a railroad company, 
when damaged or destroyed upon a private track, shall be assumed by 
the Railway Company deltvering the car upon such track. 


"When a car owned or controlled by a railway company is 


Ky 


damaged or destroyed on the tracks of a road which is not a member of 
the per diem rules agreement of the American Railway Association the 
read responsible for the per diem while in the possession of the non- 
subseriber shall be responsible to the owner for damage to or 
destruction of the car." 

r Rule 125 provides: 

"In order to settle disputes arising under the rules, and 
to facilitate the revision of the rules at the annual conventions of 
the Association, an Arbitration Committee of seven representative 
members and two revresentatives of the private car owners shall be 
appointed annually by the General Committee; five members of this 
eommittee to constitute a vuorum. 


"In case of any dispute or question arising under the rules 
between the subscribers to said rules, the sane may be submitted to 
this committee, throush the Seeretary, to receive consideration by the 
Arbitration Committee. 

"Should one of the parties refuse or fail to furnish the 
necessary information, the committee shall use its judgment as to 
whether, with the information furnished, it can properly give its 
opinion. The decisions of the committee shall be final and binding 


upon the parties concerned." 
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It will be observed, therefore, that the parties hereto 
have bound themselves to abide by the decisions and interpretations 
ef said committee, so that if it be held that the decision of said 
committee amounted only to an interpretation of Rule 113 as applied 
to the controversy between appellant and said Receiver, it would be 
binding on them. 

The committee had before it the statement filed by appellee, 
submitting the question for arbitration, and the egreement entered 
into between appellant and said Terminal Company; the submission filed 


by appellee discloses the facts with reference to the delivery of its 


*. 


cars to appellant, by appellant to the Peoria Railway Terminal Company, 
by it to the Corn Products Refining Company, and the destruction of 
said cars while in the possession of said refining company. 

So far as the record discloses, it would seem that the 
committee had before it all of the facts necessary for the determina- 
tion of the question submitted to it. If appellant or said receiver 
were not satisfied with the facts submitted, they had the opportunity 
to offer such additional facts as they deemed necessary. Not having 
done so, they are not in a position to complain that the committe 
did not have all of the facts before it. 

On the proposition that the Peoria Railway Terminal Company 
was the agent of appellant in delivering the cars in question to the 
Corn Products Refining Company, it is only necessary to say that, 
while as between appellant and said terminal company or its Receiver, 
such agency may have existed, the determination of said committee 
was to the effect that such agency did not affect the determination 
as to who in fact, under the American Railway Association rules, was 
to be held as the delivering company when the cuestion of damages for 
loss or destruction of cars were involved, as here. ae 

Lastly, | it is contended by the Rece ivenfhat-ne" Was not a 
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Company wag.a-mtliber of the American Ratiway. Cc = at the time 
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. ‘Lastly, it is contended by the Kkeceiver thet he was not a party - 
the submission to arbitration. ‘the Peoria itailway Terminal Company 

' a member of the American Railway Association at the time Mr. Battles 
Came its Receiver. It was stipuleted thet appellant and said termin- 
L company hed been regularly notified of the hearing before said com- 
Lttee, as provided by said Code of Rules. The question here sought to 
» raised was evidently not raised in the trial court, either by the 

| “eS, proposition of law or otherwise. ‘Thet being the state of 
record and in view of the fact that appellee Receiver joined in 

. @ stipulation to the effect that judgment should be rendered either 
ost him as such Receiver or against appellee Peoria & Pekin Railway 
pany, he is in no pesition to complain thet he was not a party to 
proceeding before the arbitration comuittee. 

For the reasons set forth above, the judgment of the trial 


will be reversed and remanded. 
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STATE OF ILLINOIS, | 
ss. 


EEALSLO PSB) 1PM DNG I, JUSTUS L.. JOHNSON, Clerk of the Appellate Court, in 


J 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 





said Appellate Court, at Ottawa, this -day of 


in the year of our Lord one thousand 








nine hundred and twenty- 





Clerk of the Appellate Court 
(53761—3M—7-27) 
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JONES, Justice. 
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Hon. FRANKLIN H. BOGGS, Justice. 


JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 


wa 








BE IT REMEMBERED, that afterwards, to-wit: On 
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Clerk's office of said Court, in the words and figures 
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Gen, No. 7826. Agenda No. 16. 
ae In The 
APPELLATE COURT OF ILLINOIS 
Second District 
Oetober Term, A.D., 1927. 


People of the State of Illinois, ) 
ex rel. Fred C. Shank, ) 
Appellee, ) 

) Appeal from the 

VS. ) Cireuit Court 

) hiteside County. 
The Village of Tampico and ) 
Olive Howland, ) 
Appellants.) 
OPINION by BOGGS, J. 

Appellee, on the relation of Feed ©. Shank, filed a 
petition in the Circuit Court of Whiteside County against appellant, 
the Viliage of Tampico, praying that said village be required to 

- remove certain obstructions alleged to be in a public alley running 
in an easterly and westerly direction through Block 23 in-said village. 

On the petition of appellant, Olive Yowland, she was allowed 
to intervene and become a party defendant to said petition. Said 
petition was amended making her a party defendant, to which amended 
petition she filed an answer. By agreement the answer of said village 
to the original petition was allowed to stand to the petition as 
amended. 


The answer of said village admitted that the vremises 


nd "that there is a public 


Qu 
o 
4 


including said block had peen platte 
alley, the width of rea is unknown to this defendant, running east 
and west through said block 23, but denies that said alley-way was 
maintained twenty years ago, or ever had been dedicated and turned 


over to and accepted by said village for the use of the public as 


set forth in said petition.” 
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Replications were filed to said answers, a jury was waived 


and a trial was hed before the Court. On the hearing, the court 


found the issues in favor of the petitioner and entered an order 


‘directing said village to remove the obstructions from said alley-way 


as prayed. To reverse said judgment this appeal is prosecuted. 

The evidenee in the record discloses that the obstructions 
complained of consist of a privet hedge, a board fence and certain 
wer puildings belonging to appellant, Olive Howland, which were 
encroaching on said alley, etc. 

| Surveys by civil engineers were caused to be made by 
appellee and appellants. Said engineers testified to having made 
surveys to obtain the north and south line of the alley, question; 
that they ascertained the same and that said hedge and board fence 
were both in said alley-way, and that certain out buildings of appel- 
lant also encroached thereon. 

Snyder, the County Surveyor, meade the survey for appellants. 
On questions propounded to him by the court, he testified thet his 


survey showed the privet hedge, the board fenee, the out buildings, 


ete., along the north line of lot 13 to be within said alley. 


Appellant, Olive Howland, testified that she employed 
Snyder to determine the corners of her lot; that he erected a monu- 
ment at the northeast corner thereof and that her hedge was north of 
the south line of said alley as located by him. She further testified 
that the entire north fence line was in the alley and thet her 
buildings were encroaching on the same. 

Certain plats which included the block in auestion, were 
offered in evidence by appellee and were admitted without objection 
on the part of appellants. These plats showed the alley in question 
and the location of said lots. It was stipulated that the lots be- 
longing to appellee were twenty-five feet in width and one hundred 
thirty feet in depth. While certain oral testimony was hearé by 


the court with reference to how long the board fence in question had 
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peen built and as to the line of travel through said alley, yet the 
survey, plats and stipulation conelusively show that said alley was 


twenty feet in width and that the privet nedge andi board fence were 


in said alley and that the out buildings of appellant Olive Howland 


ap 

encroached thereon, as elaimed by appellee. 

Appellants insist, however, that while this may be true, 
Breeries was not entitled to have said obstructions removed for the 
reason, it is charged, that the relator sold the privet hedge plants 
to appellant Olive Howland, and assisted her in locating the line 
where the same should be planted, and that said hedge as planted was 
an extension of the line of the board force in question running pee 
the north line of said lot 13. 

Fred Shank, Piet welater denied heving had anything to do 


with the location of the line for the planting of said privet hedge. 


fe) 
ry 


It is not necessary to a decision this case to consider the evidence 


as to whether Shank took part in the locating of said line. This being 


a proceeding in which the public is interested it is entitled to 


maintain the same, notwithstanding the relator, may not be in & posi- 
tion to complain. People v. Board of Sducation, 127 T1li. 613-626 
People v. Harris, 203 111. 272-277; County of Pike v. Feople, 11 Ill. 
202; People v. immerson, 425 Ill. 561. 

In the latter case the court at page 566 says: "Finally it 
is suggested that relator has no such interest in this litigation as 
authorizes him to bring the action, but the court has repeatedly held 
the contrary. (Citing People v. Harris, 205 Ill. 272; County of Pike 
vs People, 11 Ill. 202). It is unnecessary to repeat what has already 
been said on the subject.” 

In People v. Harris, supra, the court at page &77 says: 


ss 


"In a proceeding for mandamus to compel public officers to 
perform a duty to the public it is not necessary that the entire public 
join in the complaint, but they may speak or interfere through one of 


their citizens, the people being the real party. Wor is it necessary, 
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in this kind of proceeding, for a relator to show that he has any 
legal interest in the result of the suit, as it is prima facie the 
duty of the mayor and city council to keep the streets free from all 
obstructions and the cower te granted to be exercised for the public 
penefit, and its execution can be insisted on as a duty. (Citing 
Hall v. People ex rel. 57 Ill. 308.)" 

It is next insisted by counsel for appellants that the 
writ of mandamus is not a writ of right and that the court was without 
authority to grant such writ in this case, for the reason that to do 
so would be to establish a disputed boundary line. ‘hat we have 
already said with reference to the south boundary line of said alley 
being along the north line of lot 15 sufficiently disposes of this 
question. The premises in guestion including said: block 23 had been 
regularly platted and the alley in question was laid out therein and 
its location and dimensions were certain. While through the neglect 
ef the village authorities said alley-way may have become obstructed 
that fact would not render uncertain its exact location for it was a 
line ‘that could be determined clearly by engineers as was done in 
this ease. This was therefore not a proceeding to determine a dis- 
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oy 


city or village to keep its 


9 


puted line. It is the duty of 
and alleys free from obstructions and stch duty may be compelled by 


mandamus proceedings. People v. Harris, 203 Ill. 272-277; People v. 





storage 0o., 


Corn Products Co., 286 Ill. 226-251; People v. Uestern 





287 Ill. 612-618; Brokew v. Commissioners of Highways, 140 Ill. 482. 


The testimony on the part of the village authorities in 
this ease as well as the answer above quoted clearly discloses there 
was an alley through block 23 and that it was being used by the public. 
The village authorities therefore are not in a position to maintain 
their contention that said village did not accept the dedication of 
said alley. The streets that were laid out at the time the premises 
which ineluded block 23 were platted had been accepted and used by 
said village. It would therefore be presumed that all of the streets 


and alleys were accepted in the absence of anything showing the 
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acceptance to have been limited. Village of Lee v. Harris, 206 I1l. 
488-440; Kimball v. Gity of Chicago, 253 Ill. 105-112. ‘There is 
nothing in this case to show that the village authorities eliminated 
said alley from their acceptance of said dedication. 

Counsel for the appellants also urge that the board fence 
in question had been standing in its present-iocation for more than 
twenty years which would be a sufficient reason for denying the relief 
prayed. This point is not well taken. Mere adverse possession of 
lot owner of a portion of a public street, however long continued, 
does not bar the right of the public to be restored to ‘possession of 
the street to its full width. City of DeXalb v. Luney, 193 Ill. 185- 
189; Shirk v. City of Chicago, 195 Ill. 298-513; Russell v. City of 
Lincoln, 200 Ill. 511-522. 

Coumsel also insist that said village has allowed appellant, 
Olive Howland, to plant said privet hedge and otherwise encroach on 
said alley without objection. Improvements of the character her 
shown to have been made even if kmowingly acquiesced in are not of a 
character to estop a eity or village from repossessing itself of that 
portion of the street or alley which may have been encroached upon. 
City of DeKalb v. Inmey, 193 Ill. 185-191; Russell v. dity of Lincoln, 
200 Ill. 511-522. 

We are of the opinion and hold that the court was fully 
warranted in granting the.relief prayed. 

Finding no reversible error in the record, tthe judgnent of 
the trial court will be affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, l 
ss. 
I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 


SECOND DISTRICT | 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this day of 


in the year of our Lord one thousand 











nine hundred and twenty- 





Clerk of the Appellate Court 
(53761—3M—1-27) 
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Begun and held at Ottawa, on Tuesday, the® fiourth apy of October, in 


ndred} land F. Giz seven, 
i 





the hg bi our Lord one thousand nine 


within apa for the Second Distrigé of the State hig Traanefs: 
pp hs 


Present--The ay! “THOMAS Ms JET! / Presiding Justice. 
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; Hed. NORMAN Sec“FONES, Justice. 


Hon. FRANKLIN H. BOGGS, Justice. 
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JUSTUS L. JOHNSON, Clerk. wreeliieodks OG 


FLOYD S. CLARK, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 
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General Wo. 7845 Agenda No. 30 
In The 
APPELLATE COURT.OF ILLINOIS, 
Second District 
Oetober Term, A. D., 1927. 


BRITISH AMERICA ASSURANCE COMPANY, ) 
a corporation, ) 
Appellee, ) 
) Appeal from 
VS. ) Circuit Court 
) Peoria County. 
IELINOIS UNDERWRITERS CORTORATION, ) 
a corporation, ) 
Appellant. ) 


OPINION By BOGGS, J. 

An aetion on the case was instituted by appellee against 
appellant in the circuit court of Peoria county to recover the amount 
paid in settlement for a loss on an insurance policy issued by 
appeilant as the agent of appellee. 

The declaration consists of two counts and charges that on 
September 29, 1924, appellant, as the agent of appellee, executed an 
automobile insurance policy to one Tom MeCarthy, indemnifying nim to 
the extent of $1,500 against fire, theft, ete., on a Studebaker 
automobile; that on October 7th and 16th appellee notified eppellant 
in writing to cancel said policy, and that it failed so to do; that 
on November 8, while said policy was still in force, said automobile 
was stolen, and that appellee was @ompelled to pay to the insured in 
settlement of said loss $967.80, ete. 

To said declaretion appellant filed a plea of the general 
issue. A trial was had, resulting in a verdict and judgment in favor 
of appellee in the sum of #400. To reverse said judgment, this 


appeal is prosecuted. 
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The record discloses that appellant is engaged in the 
insurance business, at Peoria, Illinois; that during the year 1924, 
up to November 15th, it was acting as agent for appellee in issuing 
policies upon automobiles. When a policy of appellee company was 
issued by appellant, a daily report thereof was sent by mail to 
appellee at its place of business in Freeport, Illinois. F. M. Gund 
is the manager for appellee in its western department, having head- 
quarters at Freeport, and has authority over all loeal and state 
agents of said company. In the transaction of business between 
appellant and appellee, appellant from time to time, on the direction 
of naneiiee., would take up and cancel policies and return the same to 
appellee at Freeport. On September 24, 1924, appellant issued a 
pattiay in appellee company to one Tom McCarthy, whose occupation was 
given as an iron worker. Said policy was in the sum of 31,500 and was 
written to cover loss or damage by theft, robbery or pilferage, ete. 
On October 7, F. M. Gund wrote appellant the following letter: 

. "Re: Policy No. 330--Tom McCarthy. 

"Referring to this risk, will you Kindly cancel the policy. 

We have a very unfavorable report resarding the assured in which it 


is stated that he is at present out on bond pending trial for the 


ty 


transportation of liquor by his car. It is needless to say that we 
cannot eontinue the policy in foree and effect ani would ask you to 
kindly send it to us at a very early date." 

Thereafter, on October 16, 1924, he again wrote appellant 
coneerning this policy and others as follows: 

"Referring to the above risks, we note that these are the 
policies which we have recuested cancellation of. Our Mr. Davis 
has advised us that you would comply with our request and send in 
the policies themselves. ‘Je have not received them and if they are 
not reeeived within five days we will consider that we have no other 
alternative in the matter than to serve direct notice of eancella- 


tion on each one of these assureds by registered mail. ‘‘e always 
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prefer to take these matters up throuch our agent and hope that you 


will give the eancellations your attention, sending us the policies 
immediately. Thanking you for this favor, we remain" ete. 

Thereafter, on November 8, 1924, said automobile was stolen. 
Proofs of loss were made, and said loss was adjusted with the insured 
for $967.70. 

It is first contended by appellant that the court erred in 
its rulings on the evidence. 

On the trial of said cause, appellant offered testimony to 
the effect that after receiving said letters the matter was discussed 
with one ©. W. Davis, state agent for appellee, and that Davis directed 
appellant not to cancel said policies until they received authority 
from him. 

The record shows that Davis was appointed by and acting 
under the direction of F. M. Gund. Davis testified as a witness for 
appellant that his duties were never clearly defined, "It was sort 
of general blanket authority. I was appointed by Mr. Gund as state 
agent for the companies of which he was manager, and of which the 
British-Ameriea Assurance was one of them, and those duties were to 
appoint agents for all the companies of which Mr. Gund was manager; 
to look after the business generally in the state; to make inspections, 
make collections, and such other matters as came up in connection 
with the business. I inspected risks; there were times we inspected 
risks when agents would request us to inspect, to see whether they 

ak me 


would be acceptable to the company. I nad authority to hire 


t 


and discharge local agents." On cross oreniantton he testified: "As 
such agent, I selected agents, and then reported to the offices at 
Freeport." 

According to Davis't testimony, he was appointed by and 


acting under the direction of Gund. hile he testified that his 


duties were of a general supervisory character, and that they were 
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indefinite, in specifying his duties he did not include authority 


to abrogate or set aside or supervise the orders sent from the head 


office at Freeport. The court did not err in refusing to admit this 


testimony. Appellee's directions to appellant to cancel said policy 
were specific and unequivocal, and there was no occasion for taking 
up the matter of what should be done with any subordinate agent. 
Germania Fire Ins. Go. v. Harraden, 90 App. 250; Spalding v. Heideman, 
96 App. 405; Dazey v. Rolegu, Ill. App. 567-569. 

It is next contended by appellant that apsellee was guilty 
of contributory negligence. In this connection counsel contend that 
appellee, having written the letter of October 16th, stating that if 
said policy and others "are not received within five days, we will 
consider that we have no other alternative in the matter than to 
serve direct notice of cancellation"; that, after October 21st, 
appellant had no further duty in connection with said matter, and that 
appellee was negligent in failing to cancel said policy. 

: There is no merit in this contention. Appellee had the 
right to assume that appellant would carry out its instructions, and 
appellant is not in a position to claim that appellee was negligent. 
Appellee was not required to anticivate that douciiiens would negli- 


gently fail to cancel said policy as directed. Kittier,Admx., etc. 


. Co., 203 App. 439-440. 
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It is next contended by counsel for appellant that the 
verdict of the jury is against the manifest weight of the evidence. 
That appellant received the two letters in question, is conclusively 
shown by the record. That being true, it became its duty to at once 


take up and cancel saad policy. Failing so to do, it would be liable 


for the consequential damages, if- any. Germania Fire Ins. Co. v. 








Heideman, Supra; Spalding v. Heideman, supra; Dazey v. Roleau, supra; 


American Ins. Co. v. Martinek, 203 Mich. 108; London Assurance Go. V. 


Russell, 1 Pa. Sup. Ct. 320. The verdict is not against the weight 
of the evidence, but is supported by the clear preponderance thereof. 


sere 


tt is next contended that the court erred in giving the 
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the reason that they do not require proof of due care. Counsel 
apparently hold to the theory that the same rules obtain in this 
character of ease as in a personal injury suit, and the cases cited 
by them as supporting their contention are cases of that character. 
Counsel's position in this connection is erroneous, and is not sup- 
ported by the authorities. 

Wo instructions were offered by apvellant, with the ex- 
eeption of an instruction as to the form of the verdict. If 
appellant's theory of the case was not presented to the jury, it was 
its own fault, and it is not now in a position ites complain. Osgood 
Ve Skinner, 211 Ill. 229-240; People v. Lucas, 244 Ill. 605-614; 
People v. Harrison, 318 Til. 316-520. 

Finding no reversible error in the record, the judgnent 
of the trial court will be affirmed. 


Judgment affirmed. 
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BE IT REMEMBERED, that afterwards, to-wit: On 


JAN 2 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 7861 Agenda No. 39. 
In The 
APPELLATE COURT OF ILLINOIS, 


Second District. 
Ogtober Term, A. D. 1927. 


HENRY FRITZINGER, ) 
Appellant, ) 
) Appeal from 
vs. ) Circuit Court, 
) Woodford County. 
MICHAEL H&LDENMATER, ) 
Appellee. )} 


OPINION by BOGGS, J. 


Appellant filed a bill for injunction in the circuit 
court of Woodford County, alleging that he was the owner of some 160 
acres of land, lying west of a certain public road in said county, 


"on which there is a dwelling house, located about thirty-five or 


- forty feet from said publie road; that said premises is leased to 


Louis Fritzinger, who farms said land and lives in said dwelling 
house with his family, consisting of himself, his wife snd one child 
aged six years"; that said road is one of the principal highways in 
said county, and is 54 feet wide; that seross said road to the east, 
appellee owns and farms eighty acres of land, with a frontage of a 
quarter of a mile along said road; that appellce maintained a feed 
shed on said premises, located about fifty feet back from said public 


road and opposite the dwelling house of appellant; that said shed was 


destroyed in May, 1925, by a windstorm; that thereupon appellant 


\ 


notified appellee not to rebuild the same on its former location 


\ 
/ 


"beeause it would be obnoxious and unhealthful to the tenants of your 


orator." That, regardless of said notice, appellee rebuilt said feed 


barn within fifty feet of his line fenee, and directly opposite the 


\\ 
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dwelling house of appellant; that said feed lot consisting of about 
one-half acre of ground was within ninety feet of the premises of 
appellant; that in said lot are fed some thirty-five to forty head 
of steers and about geet many hogs; “that the stench from the said 
feed barn mhceeniat is obnoxious and a menace to the health of the 
tenants of your orator; that the said defendant does not remove the 
manure from siad feed barn or feed lot more than once a year, that the 
bellowing of the steers during the hours of the night interferes with 
the rest and peaceful enjoyment of the premises of your orator by your 
orator's tenants; *** that your orator *** recuested that he move the 
said cattle to a place on his said premises more remote, but that the 
said defendant has refused to do so, and still refuses to do go;" 
that appellant complained to the supervisor of said township, to the 
state's attorney of said county, and to the State Board of Health; 
that an investigation was made by the State Board of Health by one of 
its engineers, and that he reported that "the conditions were un- 
pearable and that it was a menace to the health of the tenants of 
your_orator;" that if appellee continues to maintain said feed barn 
where it is now lceated, irreparable injury will result to avpellant 
“by the threatened cancellation of the lease py his tenants, and that 
the property of your orator has been greatly depreciated in fact and 
that if the grievances above complained of are permitted to con 
his property will still further depreciate in fact;" that avvellant 
would be eompelled to abandon the use of the said dwelling house as 
an abode.for his tenants; that when the weather is warm said lot gives 
forth a "strong steneh;" that appellee's cattle "by their actions, are 
a nuisance not only to your orator and his tenants, but to the people 
passing along the public highway, by reason of the said cattle 
riding one another." 

Said bill prays that appellee and all persons in privity 
uniler him may be perpetually enjoined by injunction from using the 


said feed lot and maintaining the same as a nuisance. 
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An answer was filed admitting the ownership and oceunpaney 

of the respective premises as set forth in said bill. ‘hile admitting 
the maintenance of a feed lot adjoining said public road, said answer 
denies that the same is in close proximity to the dwelling house of 
appellant, and avers that the easterly line of said lot is about 167 
feet from said dwelling house, and that said feed barn complained of 
is about 286 feet east thereof. Said answer further denies that said 
barn and feed lot ig obnoxious and a menace to the health of 
appellant's tenants; denies that appellee does not remove the manure 
from said barn more than once a year, denies that the bellowing of 

the steers interferes with the rest, ete., of the tenants of appellant; 


denies that the actions of said cattle are = nuisance to appellant's 


tenants, or to the »eople passing along the highway. Said answer 


oO 


admits that appellant notified appellee not to rebuild his feed barn 
and avers that he removed the feed boxes, to the east side of said 
barn, and had maintained the same there since said time, etc. 


The eause was referred to the master to take the evidence 


= 


and to report the same, together with his conelusions of law and fact. 
The master took and reported the evidence to the court, and found and 
reported that appellant had failed to vrove his bill, and recommended 
the dismissal of said bill for want of ecuity. Objections were filed 
to the report of the master, which were overruled, and exeeptions 

were filed thereto. The court overruled the exceptions, apsroved the 


11d bill for want of esuity. To 


iy) 


report of the master, and dismissed s 


3 


reverse said decree, this appeal is prosecuted. 


he 


4 


While the evidence in the record is somewhat conflicting, 
it tends to show that appellee fed about a carload of cattle each year, 
beginning about the first of November or December, and running through 
to about the first of May; that with said cattle, he also fed hogs; 


thet the feeding overations so conducted were such as are ordinarily 
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conducted by stockmen. The evidence wholly fails to support the 
allegation of appellant's bill to the effect that the odors from 
said lot were tmhealthful, or that appellant's tenant, his wife or 
daughter, were ever sick by reason thereof. The evidence also fails 
to support the allegation to the effect that the operation of ssid 
feed lot was depreciating the value of appellant's premises, or the 
allegation that appellant's son, his tenant, was threatening to 
leave said premises. | 

The supervisor of said township and several of the neighbors 
testified on the hearing. Their evidence tended to show that the 
dirs from said lot were such as ordinarily come from feed lots. 
On complaint by appellant to the State Board of Health an engineer 
was sent to inspect appellee's premises. He testified: "I noticed 
the odor along the road, yes, sir. The day I was there it was 
inclined to be warm and very little wind. There were manure and 
pools of urine about the premises in this lot, that is, where the 
eathae were. * * * This condition would cause a bad odor to arise 
from this particular pen." On inquiry of this witness as to whether 
ee condition of the lot would be detrimental to the health of the 
tenants of appellant, he answered: "Maybe, inasmuch as it consti- 
tutes a breeding-place for flies and mosquitoes, which carry diseases. 


Some might be nauseated from the odors, but I would not be. It wa 


tA 


an offensive odor.” 

The testimony on the vart of anpellant's son, Louis 
Fritzinger, tenant on said premises, was to the effect that appellee 
was allowing cattle to breed in said lot, where it could be seen 
from his home and-from said publie highway. On cross examination it 
developed that nothing like that had occurred for more than five 
years prior to the filing of said bill. While there was some 
evidence with reference to the steers jumping on one another, there 
wad nothing to show that that was any different from what ordinarily 
obtains: with a bunch of cattle. The evidence also fails to show that 
the pawling of pee cattle in said lot was in any way unusual. 
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The evidence on the part of appellee is to the effect 
that the accumulating manure in and around said shed was hauled out 
some five or six times during the course of a year. 

"Courts of equity will grant an injunetion to restrain a 
public nuisance only in cases where the fact is clearly made out upon 
determinate and satisfactory evidence, for, if the evidence be con- 
flicting and the injury to the public doubtful, that alone will con- 
stitute a ground for withholding the extraordinary interposition. * * * 
The same doetrine is equally applicable to cases of srivate nuisance." 
2 Story's Eq. Juris, 13th ed., sec. 924a. To the same effect is 2 


Joyce on Injunctions, secs. 1064-1065; 2 Wood on Nuisances, 3d ed., 


sec. 786; 1 High on Injunctions, 3d ed. sec. 740; City of Pana v. 








Washed Coal Co., 260 T1l. 111-122. 

As a vonenal rule, a court of esuity will not interfere to 
restrain a nuisance until the right so to do is first established in 
a court of law. This rule, however, has been somewhat relaxed in 
modern times, and when the case is clear, so as to be free from sub- 
err deubt as to the right to relief, or it is evident that a 
nuisanee per se exists, equitable relief may be granted without first 
resorting to an action at law. Village /of Dwight v. Hayes, 150 Tll. 
273; 1 High’ on Injunctions, 3d ed., sec. 748; City of Pana v. Yashed 


Goal Co., supra, 124. 





The business of feeding cattle in the country districts is 
not per se a nuisance. In discussing the matter of noises, odors, etc. 
the supreme court in City of Pana v. Washed Coal Go., supra, at page 
126 says: 

“Where it is sought to restrain by injunction, the prosecu- 
tion of a business or vocation, lawful in itself, on the ground that 
it is obnoxious to the health, comfort or convenience of the neighbor- 
hood by reason of disagreeable noises, offensive odors, noxious gases 
and the like, no general rule can be laid down sufficiently specific 
and certain tp apply to 211 cases, but each case must be tried upon 


its own peculiar facts, the whole question being one largely of 
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degree, to be determined in the light of human experience. (2 Wood 

on Nuisances, sec. 801.) * ** If it is so offensive as to materially 
interfere with ordinary physical comfort, measured not by the stan- 
dards of persons of delicate sensibilities and fastidious habits, but 
by the habits and feelings of ordinary people, then a remedy by in- 
junetion may be granted." Citing Wahle v. Reinbach, 76 Ill. 322; 
Wente v. Commonwealth Fuel Co., 232 Ill. 526-533. To the same effect 
is Phelps v. Winch, 309 Ill. 158-162; Oehler v. Levy, 234 I11l. 595-601. 

The proof in this case is not of that conelusive or satis- 
factory character, necessary to give a court of ecuity jurisdiction 
to enjoin the business carried on by appellee as a nuisance, without 
first having the existence of such nuisance established in a court of 
law. On the contrary the weight of the evidence is to the effect 
that appellee is not maintaining a nuisance. 

It may also be observed in this case that the barn of 
appellant is nearer to the dwelling house in guestion than is the 
feeding shed of appellee. The evidence also discloses that appellant 
hauls to his own premises and piles manure back of his barn, which is 
as near or nearer to appellant's dwelling house than said feed shed. 
While this does not tend to prove or disprove the issves in this case, 
it is a matter to be considered in determining the good feith of 
appellant in prosecuting said bill. 

We are further of the opinion that the finding of the 
master to the effect that anpellant failed to prove the allegations 
of his bill, is supported by the evidence. The court therefore did 
not err in dismissing said bill. 

For the reasons above set forth, the decree of the trial 


court, dismissing said bill for want of equity, will be affirmed. 


Deeree affirmed. 
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STATE OF ILLINOIS, 
ss. 
SECOND DISTRICT I, JUSTUS L.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof. 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 


entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 





said Appellate Court, at Ottawa, this —day of 


in the year of our Lord one thousand 





nine hundred and twenty- 








Clerk of the Appellate Court 
(53761—3M—1-27) 




















/ i 
" 
i= 
i 
: 4 " i 
eek * 
. + 
\ 
- i 
eh! 
A) 
aan “~ 
; ; 
HY mm &) 

















p , “' : ’ 
si SG Ree pee To “yah is 
i 
q ' 
se a iu 
F : i 
' 
i ‘ i 
: ; ' 
i . : 
] + : 

S 





\ 
: Pe A at! ta dealt Cree tt can od fret Oe 
a ite weaned Jn fT ey mt eee abe nilit 
A R , 
i Ale TD ivi Pam Poke baste tian ale Pe Rat pm t | 
on 
i 
7) Laow yt! ty fitueal in fs Hips ot wl” joes tol FF adil teo"t an 





hy Yih na — coumctienGhT st eI SINGRE | Ge va atntligg fh Pie 


Paar: P petits Lup tect Tile yon ete _ : ’ 


si ; TY SFT ee te ther te te Gao 4 | ama cars 





: ——— ude Ji. 


hte onde 





Rina x 

poo i vi he 
j v } r 

AT A TERY/OF THE APPELLATE/COURT, 


vy 






Begun and held at Ottawa, on Tuesday, the fourth day of Ogtober, in 









within and for the” Seco District ofjthe State of T1linoigg 
Present--Thre-Hon. THOMAS’M. JETT, Presiding Justicé. . = 
Hon. NORMAN L. JONES, asthe. 
Hon. FRANKLIN H. BOGGS, Justice. 
JUSTUS L. JOHNSON, Clerk. 
FLOYD S. CLARK, Sheriff. ad AN ‘ie 











BE IT REMEMBERED, that afterwards, to-wit: On 
-AN 20 19223 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 
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Gen. No. 7855: Agenda No. 56 


APPELLATE COURT OF ILLINOIS 


second District 


B. L. HULSEBUS, 

Appellant, 
Appeal from the Circuit Court 
VS. 


ee ee 


of Peoria County. 
C. Js SAMMIS, 
Appellee. 
OPINION by BOGGS, J. 

A bill was filed by appellant against appellee and one William 
J. Wickert in the circuit court of Peoria county to foreclose an 
alleged mechanic lien. As finally amended, said bill alleged that 
appellant was a licensed architect; that on or about April 15th, 
1925 Raymond H. Portman applied to him, on behalf of appellee, "to 
perform architectural services, for drawing plans, preparing speci- 
fications and other architectural services for the construction by 
said defendants of a certain warehouse and colo storage building" 
on certain lots in the City of Peoria, owned by appellee; that a 
verbal contract was entered into between appellant and tne said 
Raymond H. Portman and one Lawrence B. Portman, for and on behalf 
of appellee and said Wickert, "for ee plans, preparing speci- 
fications and other architectural services ined Mawtel: thereto, 
necessary for the construction of said warehouse and cold storage 
building * * * to be completed on or before the 30th day of 
September, 1925, ready for the use of said defendants for the pur- 
pose of letting contracts * * *, upon bid& received by your orator 
from various contractors for the construction oi said warehouse and 
cold storage building * * *, and it was agreed by the parties hereto 


* Ok OK 
in said verbal contract that your orator would do all the 
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necessary work and services as an architect for the said warehouse 
and cold storage building * * *, ani that the said premses were to 
be conveyed to the Central Warehouse and Colu Storage Company, a 

company to be incorporated of the city of Peoria, Illinois, by the 


said 0. J. Samnis, William J. ickert and others, and that your 


wR 


orator agreed to perform said services, furnishing plans and sypeci- 
fications therefor, for two and one-half per cent (23%) of the cost 
of said warehouse and cold storage building, the cost of which was 
to be obtained through bids received by your orator, and which said 
bids were received, totaling $541,900 for the construction of said 
warehouse and cold storage builvuing in accordance with said plans 
and specifications as prepared by your orator for said defendants, 
and that the said paynent of two and one-half per cent (23%) of the 
cost of said warehouse and cold storage building was to be paid to 
your orator by the said defendants when the said bids were received 
by your orator, and that said bids were received by your orator on 
september 50th, 1925," 

Said bill further avers "that the said defendants agreed to 
pay an additional two and one-half per cent (24%) of the cost of said 
warehouse and cold storage building for superintending the construction 
thereof," but that no services by hin have been performed as the suger- 


intendent thereof, although appellant "is ready, willing and able to 


or 
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perform such services as superintendent; * * * .t said plans and 


oO 


specifications were fully completed by him and were accepted and 
approved by the said defendants, and that your orator is ready, willing 
and able to deliver said plans and specifications unto said defendant"; 
"that the said C. J. Sammis knowingly permitted the said Lawrence 5. 
Portman and Raymond H. Portman to contract with your orator for the 
performance of such services as an architect in the preparation of 

said plans and specifications for the improvement of or the proposed 
improvement of said premises, and for the building of or the proposed 


puilding of the said warehouse and cold storage building." Said bill 
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further alleged that appellant had filed a lien against said premises 
for the amount claimed by him. 

An answer was filed by Wickert, but it is not necessary to 
consider the same, as appellant thereafter dismissed said bill as to 
hin. 

Appellee answered said bill, admitting the ownership of said 
lots, but denying that he ever autnorized the Portmans to employ 
appellant as an architect on his behalf; averring that he had no 
knowledge or information that appellant was making any claim that he 
had been so employed, and denying that he ever accepted or approved 
said plans and specifications, and specifically denying each and every 
averment of said bill tending to show that he had anything whatever to 
de with the contracting for said plans and specifications, etc. 

Said cause was referred to the master to take the evidence and 
report the same, together with his conclusions of law and fact thereon. 
The evidence was taken and reported by said master, together with his 
findings and conclusions. Objections were filed to said report by ap- 
pellant which were overruled by the master, and being ordered to us 
exceptions were overruled by the court and a decree was entered, dis- 
missing said bill for want of equity. To reverse said decree, this 
appeal is prosecuted. 

The evidence discloses that in March or April, 1925, Raymond 
H. Portman came to appellee to ascertain if he would sell his property 
above mentioned, stating that L. B. Portman and Co. were looking for 
property on which to build a warehouse; that appellee told him he would 
sell said Sees for  ~18,000; thet on or about April 15, 1925, said 
Raymond Portman called on appellant, who is a licensed architect, and 
employed him to prepare plans and specifications for the erection of a 
warehouse and cold storage building on said premises. 

Appellant testified that he asked Portman "how large a 


building they proposed to build. He replied ‘they wanted to make a 
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‘building as large as they could with the amount of money they had 
available, which was about $500,000, including the lot and equipment'"; 
that Portman informed him that they were contemplating organizing a 
corporation to construct said warehouse, to be known as The Central 
Dilinois Warehouse and Coid Storage Comoany. Appellant further testi- 
fied that he completed the plans and specifications, advertised for 
bids thereon, ete.; that on September 50, 1925 he received bids for 
certain of the work to be constructed, and thet on other of the items 
he did not receive bids; that as to the items for which he did not re- 
eeive bids, he estimated the cost would be in the aggregate (49,000. 
This amount, together with the items on which he received bids, made a 
total of $341,900, and it is on this amount he claims compensation of 
23% for his services 2s an architect. 

Without going into a detailed discussion of the same, the 
evidence wholly fails to support the allegation of appellant's bill to 
the effect that a contract had been entered into by appellee with hin, 
either directly or through the Portmans, for the drawing of said plans 
and specifications. There is no evidence in the record even t ending 
to prove said allegations. Appellant himself testified: "I drew tne 
plans and specifications for the Central Warehouse and Colu Storage 
Company * * *. Ido not claim that there was any contract between me 
and Sammis, wherein he agreed to pay me 24% for this work." 

Counsel for appellant practically abandon that feature of 
their case, but insist that the evidence in the record establishes that 
appellee was cognizant of the fact that the Portmans had employed ap- 
pellant to prepare said plans and specifications, and that he actively 
acquiesced therein and advised with appellant from. tine to time in re- 
gard to their preparation, etc. The evidence however, is to the effect 
that appellant never saw or talked with appellee in regard to anything 
he was doing with reference to said plans and specifications until 


te latter part of June or first of July, some two months or more after 
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his employment by the Portmans. Appellant further testified that at 
that time he did not inform appellee of his employment or what he was 
to be paid, etc.; that at the time he first talked with appellee approx- 


i 


imately half of the work in the preparation of said plans and specifica- 
+e had been completed. At no time in his testimony does he state 
that appellee ever agreed to pay him for his work, or that he ever 
stated that he had authorized the Portmans to employ appellant. 

The testimon, of appellent and his witnesses goes no farther 
than to show that appellee was taking some interest in the preparation 
of said plans and specifications, and made inquiry with reference to 
the progress thereof. Appellee in his testimony denied ever having 
employed appellant or ever having authorized the Portmans to employ him, 
and stated that his interest in the preparation of said plans and speci- 
fieations only had to do with tne effect it might have on the sale of 
his lots. The evidence also, both on the part of appellant and of appel- 


lee, Glearly discloses that appellant was fully advised with reference 


to the fact that the Portmans were seeking to organize a corporation to 


take over appellee's property and to construct thereon the warehouse 
and cold storage plant for which appellant was preparing the plans and 
specifications. The evidence futther shows that the Portmans were unable 
to finance said project, and that the same was abandoned. The purchase 
of appellee's lots was not consunmated, and the building was not con- 
structed. 

The guestions arising on this record on the errors assigned by 
appellant are: 

1. As to whether an architect can recover under a mechanic's 
lien, his fees as such for the preparation of the plans and specifica- 
tions for a building to be erected on a certain lot or lots, where the 
plans are not used and the building is not constructed. 


2. As to whether on the record in this case a lien woulda lie 
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against appellee's property for the preparation of said plans and 
specifications? 

Without going into a discussion of the first proposition 
we are inclined to the opinion that, under the holding of the supreme 
court in Freeman v. Rinaker, 185 Ill. 172, and in Stand. Oil Co. v. 
Vanderboom, 526 Ill. 418, 2 mechanic's lien may be maintained. 

&s to said second proposition, no authority has been weer 
by counsel for appellant which goes to the extent of holcing that a 
mechanic's lien can be enforced for the fees of an architect, where the 
owner of the property hes had nothing tc Go with the employment of such 
architect, directly or indirectly but where knowledge of such employ- 
.ment comes to said owner after a part of the work has been performed 
and he makes no objection thereto. 

The mechanic's lien law is in derogation of the common 
law. Its provisions are to be strictly construed, ang no one can 


claim a lien unless it clearly appears that the requirements of the 
law have been complied with. May Brick Co. v. General Engineering 
Co., 180 Ill, 555; Freeman v. ee, supra, 172; Cronin v. Tatge, 
aed. Til.” 336. 

Where a lot owner may have had nothing, directly or in- 
directly to do with the improvement of his lot, but stands by and 
knowingly permits such improvements to be made a lien is awarded on 
the principle that it would be inequitable for the owner to knowing- 
ly receive the benefits of such improvementf and have his lot 

xempted from liability therefor.Bastrup v. Prendergast, 179 Ill. 
553-560; Loughran v. Gorman, 256 Ill. 46-49. There is no other 
logical theory upon which said statute could be construed to zive 


a lien under such circumstances, there being no contractual relation 


between the owner and the claimant. 


In this case, however, appellant knew that said plans 
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and specifications were not for ad widece of erecting a building 
on said property, as the property of appellee, but for a building 
to be constructed on said property after it had been conveyed by 
appellee to the Portmans or to the proposed corporation. As stated, 
appellant's testimony is to the effect that Portman advised him 
that they had $500,000 available, which was to cover the cost of the 
real estate, the erection and equipment of the building thereon. 
Testimony was offered on the part of appellant tending 
to show that about a month after said bids were received, he learned 
that appellee was to have been the president of the corporation 
which the Portmans were seeking to organize. The evidence, however, 
fails to show any activity in thet direction on the part of appellee; 
even if it did, it has nothing to do with this esse, for the reason 
that the ecorporation:iwas not formed, and the employment of appellant 
was by the Portmans. Appellant's own testimony shows that appellee had 
nothing whatever to do with such employment and did not know of it 
until more than two months thereafter, and considerable of the work 
had been done. 

: Aside fypm the question as to whether, appslice could main- 
tain a statutory lien against appellee's property, if his evidence were 
sufficient, the clear preponderance of the evidence supports appellee's 
theory that tne Portmans did not in any way purport to bring appellee 
into the matter of the employment of apvellant to prepare said plans 
and specifications. The record discloses that the Portmans were con- 
fined in the penitentiary at Leavenworth, Kansas, at the time of said 
hearing. On the application of appellee to have their testimony pro- 
cured, appellant admitted that they would testify, among other things, 
that appellee had nothing whatever to Go with the employment of ap- 
pellant; "that the said Samais had no notice or knowledge of any kind 


or character of such employment by the ssid L. B. Portman and Company 
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of the said Hulsebus, or the proposed employment of the said Hulsebus 
or any other architect for the purpose of drawing plans and specifica- 
tions for the proposed warehouse, until the latter part of June, 1925; 
* * * that the only connection which the said C. J. Sammis had with 
the proposed building of the proposed warehouse was that the said 
Sammis agreed that if L. B. Portman & Company should organize a corpor- 
ation for the purpose of constructing a warehouse in the City of Peoria, 
Illinois, that the said Sammis would sell his said lot to such pro- 
pesed corporation for the sum of Eighteen Thousand Dollars ($18,000.00) 
cash." Appellant did not admit the truth of this proposed testimony, 
but admitted that the Portmans would so testify, if present. 

For the reasons above set forth, we hold that the court was 
fully warranted in entering a decree dismissing spe tenet nace 


want of equity, and the decree will therefore be affirmed. 


Decree affirmed. 
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SECOND DISTRICT 


STATE OF ILLINOIS, | 
ss. 


I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 


entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 





said Appellate Court, at Ottawa, this day of 


in the year of our Lord one thousand 








nine hundred and twenty- 





Clerk of the Appellate Court 
(53761—3M—1-27) 
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/ [ /AT A TERM OF THE APPELLATE COURT, 
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seven h February 
Begun and held at Ottawa, on Tuesday, the feerth day of Getover, in 
f tm eight 
the year of our Lord one thousand nine hundred and twenty-seven, 


within and for the Second District of the State of Illinois: 
Present--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Taetioe: 
Hon. FRANKLIN H. BOGGS, Justice. 
JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 
the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 
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APRIL TERM 1927 
THE PEOPLE OF THE STATE 
OF ILLINOIS, ex rel. : 
G. G. LUTHY, 
Appellee, APPEAL FROM THE 
vs CIRCUIT COURT OF PEORIA COUNTY. 
EMIL C. WETTEN, 
Appellant. 


Jett, P. J. 

This is an appeal by Emil C. Wetten, appellant, 
from a judgment of ouster rendered against him as President of 
the National Duroc Record Association. Appellee filed a demurrer 
to appellant's plea of justification which was sustained and 
appellant elected to stand by his plea. The guestion is whether 
or not the lewer court erred in sustaining appellee's demurrer 
thereby holding that the plea did not show good title to the 
effiee of President in appellant. 

The petition of appellee for leave to file the 
information shows that the National Duroe Record Association is a 
eorporation organized on December 22, 1923, "not for profit", 
under the law of Illinois. 

(2) That at the first meeting of the members of 
the Association held on December 19th, 1923, a set of by-law 
designated as Constitution and By-laws of National Duroe Record 
Association were adopted which are set out in full in the petition. 
(It is not necessary to set out herein all of the Constitution 


and By-laws.) 


MAG? TIATA 


aTATe BHT FO Bilgogs w 
fox xo ,2l0wi 


,esifeqqa 


»tuslfleqqA 


| terrumes & helit sefieqqA .moitstooees Bresed soxsd Isnotte 
; ss bentsteva esw doidw nottsolitivest to asig oo 
sedtedw ei noltesrp ext 


Torrumeb ateeiieqgs acinist ere me borre Prv0o towel ont ¥ 


deaxucas sof tuobiaet ne 
eit efft ot eveel rot oativegs to moititeq ont 
8 at cottsiooges bueoesd ootwd Ienoitall edt dant awode cotten 
,"titerg tot dom" .ESCL .&S tedmeosT ao bexinsgre wokdant 
-ekomil{l to wsl ast 208: 
to etedmem aft to gritoom dexit eft ta ted? ($7 


softrtivenod edt to Ila stered tuo tee ot yisesener fon a 








= "The ammal meeting of this corporation 
shell be held at the office of the ‘aseciation 
at Peoria, Illinois, i - time fixed by the 
Board. of Directors. Notice of such meeting to 
be mailed by the Seeretery te the last poste 

tiee address (as game nopeare on the menber~ 
P of the essesintion) of onch member 
at least 15 daye prior to the date of sugh 
meeting. At such ennunl meeting the momboers 
shall elest a President, end a Vice-President, 
who shell hold their office for. term of one 
year and until their cuccsersors are clectod 
and qualified, The seeretary end treasurer shall 
be elected for 2 term of three yoare. At the 
amual meeting in December, 1925, the members shall 
elect & seoretary, end « treasurer, such secretary 
and treasurer to be clected for 2 term of three 
years begimminge Jermery ist, following their 
@lestion, ani continue until their suesessers are 
@lected and auelified. ‘mly members of tho Bonrd 
ef Directors are oligihie for the offises of 
President, Viee-president and Treasurer. 


os That the Boarni of Directors approved on December 19th, 1923, said 


lonstitation and By-laws and managed the business ond affairs of 


the Association im accordance with the terms thoresf and that aaid 


Gonstitution and By-laws sontimuad to be and were the by-laws of 


gaid Association until thoir vevision and ansndment by the members 


ant the diresters an hereinafter set forth. 


as originally 


i. 


om 


{3} Theat st the creeulear armmnl mecting of the members 


ef ged Uationeal Pures Hesord Aaseaiation held on the 4th day of 


December, 1925, st the office of the asid Association porsuent to 
s : Ba 


@& written notice, the members auended Article 1X of the Constitutions 


Article 1% as amordcd is «s fellows: 


"tne amnual meeting of this corporstion 
shall be held at the office of the Aseocintion 
2% Peoria, Illinois, st = time fixed by the 
Bonzd of Directors. Notiss of such mecting 
to be mailed by the Seerstary of the last post- 
effies addreas (as same appenrs om the nember- 
ghip record of the Association} of onsh member 
@t least 15 days orior to the dete of such meeting. 
The anxusl wekine of the Bonvd ef Direators 
this sorseration shall be held imedictely softer 
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the adjournment of the annual meeting of the members 


por of this corporation. The said Board of Directors 
c at such m@eting shall elect a President and a Vice- 
yi President who shall hold their offices for a term 


of one year and until their successors are elected 
and qualified. The Secretary and Treasurer shall 

pe elected for a term of three years. At the annual 
meeting of the Board of Directors in December, 1926, 
the Board of Directors shall elect a Secretary and a 
Treasurer, such Secretary and Treasurer to be elected 
for a term of three years beginning January lst, 
following their election, and continue until their 
suecessors are elected and qualified. Only members 
of the Board of Directors are eligible for the offices 
of President, Vice-President and Treasurer." 


(4) That at the regular annual mecting of the Board of 
Directors also held on said December 4th, 1925, Section 12 of the 
By-laws was amended, and as amended reads: 


"These By-laws may be altered or anended 
at anytime, at a regular meeting of the Board 
of Directors, or at a special meeting called 
for that purpose by an affirmative vote of 
two-thirds of the Directors. 

Amendments to the Constitution may be 
made at any regular meeting of the Association 
provided sixty days notice of the substance of 
such proposed amendments has been given to the 
Secretary and specified by him in the call for 
such meeting; and the Secretary shall submit 
such proposed amendments to the attorney of the 

association, fifty days prior to the meeting, 
for his opinion as to their legality. 
A committee on Constitution consisting of 

P three members may be appointed by the President 
and all amendments proposed to the Constitution 
shall be referred to this Committee which shall 
consider the same and make a report thereon to the 
annual meeting of the Association." 


(5) That no further amendments-to the Constitution and 
By-laws were made or attempted to be made until the annual meeting 
ef the members on December 4th, 1926. 


(6) That at gaid annual meeting on December 4th, 1926, 


3) 


majority of the members, over objection of more than one-third of 
the members, voted and amended Article 1X of the Constitution to 


read as it was originally, that is so that the president and other 
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eliatia weevsteds by sptiole 1X as the 
. 246 om December 4th, 1955; ; 
Thet no notices was given to ths members prior to 


eting thet cn attenpt WOuld be made to amend the Constitution 
as ) reguired by Artiele XV111 of the Constitution. Artisle “VL 
of the Constitution provides: 


"Pris Constitution may be altered or 
amended et eny regular aecting by two~thiris 
vote of the : members voting, provided that 
notice of sushi propoced shange be given in 
the motige aniled & the Seeratary more than 
15 deys peier to the meeting except irtiele 7 
whieh shall vequire a vote of two-thirds of 
the membership of this Associntisn. 
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ep A5 no notice was given te the Jeeretary 60 days prior 
te the aseting; 





Theat none of the amenduenta were veferred to by the 
Secretary in hie ¢#11 of the ammel meeting nor were they subnltted 
‘. Sos the attorney of the association 50 days prior te the meeting for 
eS his opinion ns to their legality, ss provided by seetion i of the 


(Bylaws. 7 
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edjestion of one-third he mone 
‘Wetten president, and siso other offisers; thet imaedisiely after 
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- femediately began to held ani exercise the powers of president o: 
gaia association. 
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(8) That Emil C. Wetten was never elected president by 
the Board of Directors, as provided by Article 1X as amended; 
that Article 1X as amended in 1925 was not legally modified in 
1926; and that the by-laws are now the same as adopted and amended 
in 1925. 

(10) The prayer of the petition follows for leave to file 
an information requiring Emil C. Wetten to show by what authority 
he holds and assumes the office of president of the National Duroc 
Record Association. The information is as follows: 


"now comes, Henry E, Platt, State's Attorney 
for the said County of Peoria, who sues for the 
People of the State of Illinois in this behalf, on 
this day before this Honorable Court for said 
People, and in the name and by the authority thereof, 
at the relation of G. G. Iuthy for the purpose of 
giving the Court to understand and to be informed 
that Emil C. Wetten, since the fourth day of December, 
A. D. 1926, for the space of fifteen days now last 
past and more, unlawfully has held and seounved and. 
still does hold and execute, without any warrant, right 
or lawful authority whatsoever, the office of President 
of National Duroc Record Association, a corporation, 
not for Pecuniary Profit, organized and existing under 
and by virtue of the laws of the State of Illinois, 
the principal office of said corporation being located 
in the City of Peoria, in the Gounty of Peoria afore- 
said; which said office the said Emil CG. Wetten, 
during all the time aforesaid, in the county aforesaid, 
upon the said People has usurped aoa still does con- 
tinue to hold and execute the rights and privileges 
of President of the Corporation aforesaid, to the 
damage and prejudice of the said People, and against 
the peace and dignity of the same." 


The principal facts relied upon by the appellant in his 
plea are that the National Duroe Record Association is a corporation 
"not for pecuniary profit", organized under the laws of the State 


of Illinois; thet among its objects are, 

"the establishment, maintenance and pub- 
lication of a pedigree record of Duroc-Jersey 
Swine," and the performance of such other 
acts incidental and supplementary thereto, 
as will in the judgment of such Association 
best promote the breeding and improvement of 
said breed of swine." 
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that it has nearly seven thousand members resident throughout 

the United States; that said corporation was organized December 
19th, 1925; that at such meeting a set of by-laws divided into 
two seetions designated by those forming the corporation as a 
"Constitution and By-laws" was unanimously ratified and approved; 
said Constitution and By-laws were adopted by the members on said 
day; that on December 19th, 1925, W. H. Van Meter, J. R. Pfander 
and G. G. Iuthy acting in accordance with the instructions siven 
them at such original meeting of the members, prepared and filed 
with the Secretary of the State of Illinois an application for a 
charter for said National Duroc Recor Association and the same 
was issued thereon December 22nd, 1923, and that said "Constitution 


a 


and By-laws" became and were the valid by-laws of said corporation. 

The plea then sets out, among other things, Article 
1X of said By-laws designated as the Constitution. 

The plea further alleges that prior to the regular 
annus meeting of the members of said National Duroe Record 
Aeapoiabion, which was held on December 4, 1925, a written notice 
of the annual meeting was sent to the members of the Association 
(which notice is sent out verbatim) which gave notice that an 
amendment to Article 1X of the Constitution would be voted upon, 
which amendment provided that the officers of the Association should 


be elected by the directors instead of by the members. 


That a proxy was enclosed with th: notice of the annual 


meeting, which proxy gave an opportunity to the members to express 
their views for or against the proposed change in Article 1%, (the 
proxy being set out verbatim); 


That 1093-proxies were received from various members 
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appointing N. J. Porter their proxy; 

That 496 of such members, being more than one-third, 
directed their proxy to vote against the amendment of Article 1X; 

That at the annual meeting held in accordance with the 
aforesaid notice, the minutes of the meeting (set out verbatim) 
disclosed that N. J. Porter, to whom all proxies were addressed, 
east all proxies voted for the amendment and that of the sixteen 
members present at said meeting all sixteen likewise voted for the 
amendment. 

Said plea further states that at the reguler annual 
meeting of the Board of Directors of the National Duroc Record 
Association held on December 4th, 1925, section X11 of the By-laws 
of the association was amended. 

It is then charged that no further amendments to the 
constitution and by-laws of the association were made either by 
the members or directors from December 4th, 1925, until December 
4th, 1926; that at the regular meeting of the members held on 
December 4th, 1926, Mr. Symonds a member made the following state- 
ment and motion: "At the last annual meeting I voted to amend 
Article 1X of our constitution, at this meeting I would like to 
have the vote reconsidered and so move." Mr. Iuthy raised a point 
of order that no amendments could be offered at this time; the 
chair sustained the point of order; the chairman overruled the 
motion whereupon the appellant appealed from the decision of the 
chair which appeal was seconded by several members and it having 
been put to a vote by the members the members voted to overrule 
the decision of the chairman. The previous question having been 


ealled for the chairman put the question. A large number of 
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members voted aye and Mr. Terpening voted his 2534 proxies in 
faver of the motion. Mr. Iuthy thereupon stated that he refused 
to vote his 1942 proxies and the chairman ruled that the motion 
had been carried and the question of re-adoption or rejection to 
the proposed amendment was before the meeting for action. There- 
upon the defendant moved that Article 1X of the constitution which 
provides for the dection of the secretary and treasurer at the 
annual meetings of the members as originally adopted in the con- 
stitution and by-laws be re~adopted. Iuthy objected to such 
proeedure. He was sustained by the chair and the chair was over- 
ruled and said motion carried by the same vote of those present 

im person and by proxy as heretofore set forth with Inuthy re- 
fusing to vote; that after said motion was so carried the follow- 
ing resolution was adopted; Resolved that. Article 1X of the 
constitution be amended by striking out the words "three years" 
and substituting the word "one year"; Mr. Luthy made the same 
ebjection and the resolution was adopted by the same vote as above 
set forth and refused to vote his 1942 proxies. 

The plea then proceeds and charges that J. R. Pfander was 
nominated for secretary for the ensuing year over the objection of 
My. Iuthy and that Mr. Terpening was nominated over the objection 
eof Mr. Iuthy for the office of treasurer for the ensuing year; That 
Emil C. Wetten was nominated over the objection of tir. Iuthy for 
president of the association for the ensuing year; that Yilliam 
Anderson wes nominated over the objection of Mr. Iuthy for the 
effice of vice-president of said association for the ensuing year 
and that the appellant moved for the reconsideration of the vote 


adopting Article 1X providing for the election of the secretary and 
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treasurer by the members stating that "I voted in favor of the 
adoption of Article 1X;" that a large number of members voted 
"no" and that there were no votes for reconsideration and that 

the meeting was then adjourned; that the appellent was on the 4th 
day of December a member of the National Duroc Record Association 
in good standing; a director thereof, and engaged in the breeding 
of Duroe-Jersey Swine, showing his necessary legal qualifieations 
to hola the office under Articles TIT and 1X of the constitution 
and by-laws provided he were duly elected. 

A decision in this cause involves the legality of the 
proceedings by which it is claimed Article 1X was amended at the 
meeting held on December 4th, 1926. Before discussing the pro- 
é@eedings by which it is claimed the constitution was amended at 
the December meeting 1926, we desire to briefly allude to the 
contention of appellant relative to the amendment of Article 1X 
at the December mecting, 1925. The only suggestion made by appel- 
lant relative to the amendment of Article 1X at the December meet- 
ing in 1925 is that M. J. Porter voted 496 of the 1093 proxies 
given him in faver of the amendment to Article 1X in violation of 


the instructions contained in said 496 proxies to vote against such - 


preposed amendment and that because of that fact the amendment 


oo 
~ 


re- 


failed to receive a two-thirds vote of the members voting 


quired by Article XV11l. We have examined the contention of appel- 


the state of 


ars 


lant in this respect and are of the opinion, in view o 
the record, that there was no legal obligation on Porter to vote the 
496 proxies if he did not see fit to do so, and to concede thet all 
of the proxies that were voted were voted in favor of the amendment. 


Furthermore, appellant does not seriously contend that Article 1x 
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was not legally amended for he says in his argument, 

"Our object in setting forth the details 
of the meeting of 1925 was not so much for the 
purpose of contending that the amendment had 
been illegally adopted because contrary to the 
express provisions of the amendment clause to 
the constitution, but for the purpose of showing 
how the board of directors, of whichrelator 
Luthy had been a member since the organization 
of the association, has been disregarding the 
expressed wishes and interests of the members 
of the association * * *," 

Artiele 1X as amended in 1925 was in full foree and effect 
at the time of the December meeting in 1926. Article XV111 of the 
eonstitution has not been modified or amended since the organization 
-of the corporation down to the time of the institution of this pro- 
eeeding. It will be remembered that Article XV111 provides that 
the constitution may be altered or amended et any regular meeting 
by a two-thirds vote of the members voting, provided that notice of 
such proposed change by given in the notice meiled by the secretary 
more than 15 days prior to the meeting, except Article 5 which 

z 
shall require a vote of two-thirds of the membership of the association. 

In the plea appellant sets out the notice for the annual 


meeting in December 1926 together with a form of proxy which the 


cr 


149) 


members were asked to sign and return the same to the secretary if 


a4 


they would be unable to be present at the meeting. Wo 15 dsys notice 
of such proposed amendment was given to the members prior to the 
December meeting, 1926, as required by Article XV111 of the Consti- 
“tition and none is alleged in the plea. If said Article XV111 

was @ valid provision of the constitution at and prior to the time 
of the annual meeting held December, 1926, then the appellant and 


the other officers claiming to have been elected by the members by 


virtue of the alleged amendment of Article 1% of the constitution 
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at the 1926 meeting are clearly without any title to the office 

they seek to hold for the reason that there was no notice of any 
proposed amendment to said constitution sent out by the secretary 
to the membership at any time prior to the date of the 1926 meeting 


as required by said Article XV111l. 


It will be observed that Section X11 of the by-laws 
prevides that in the event it is desirous of having a vote upon an 
amendment to the constitution such proposed amendment shall be sub- 


mitted to the secretary 60 days prior to the date of the annual 
meeting and that the secretary shall, in addition to the notice to 
the members required by Article XV11l1 of the constitution, submit 


such proposed amendment to the attorney of the association 50 days 
prior to the meeting for the purpose of obtaining his opinion as 


to the legality of the same. The amendment adopted at th December 
meeting in 1926 was not submitted to the secretary and attorney for 
said corporation as provided by section X11 of the by-laws and the 
plea does not so allege. 


It is the contention of appellant that Article XV111 of 
the constitution and Section X11 of the by-laws are in violation of 


Section 31, chapter 32, paragraph 161, Cahill's Revised Statutes 
which provide: 

"The by-laws of the corporation made by the 
trustees, directors or managers, may be modified, 
altered or amended at any such regular meeting, 
or at any adjourned session thereof, or at any 
special meeting called for that purpose." 

In another part of the section of the statute it is 
provided that such corporation may "by their trustees, directors 
or managers make by-laws not inconsistent with the constitution 
and laws of this State or the United States, which by-laws among 


other things shall prescribe the duties of all officers, etc. The 


construction which appellant places on this statute is that not- 
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withstanding the directors, managers end trustees of the corpor- 
ation are given power and authority by the statute to make by-laws 
for such corporations that at any legally called meeting of the 
members of such corporation or association its members or stock- 
holders may by a vote of the members or stock holders present 
amend its by-laws and that without reference to the previous notice 
as provided in Article XV111 being given to the members that it was 
proposed to amend said by-laws. We are not disposed to adopt this 
construction of the statute. In our opinion the statute does not 
give te the members present at an annual meeting the right to amend 
the by-laws without ther@ having been previous notice given to all 
of the members of the proposed amendment as provided by Artiele XV111 
ef the constitution but that if all of the members had been so pre- 
viously notified then they would have authority, if they so desired, 
and by proper vote to amend the same. 
In Metropolitan Accident Insurance Company vs Windover, 

137 Ill. 417 it was held that a by-law providing for notice to 
members before any amendment to the constitution could be made was 
@ valid by-law and that any proceedings had in violation thereof were 
void. On page 423 in the decision of the cause the court among 
other things said:- 

"Phe constitution provided for annual meetings 
of the association for the election of directors 
and for the transaction of such other business as 
might come before theassociation, at which meeting 
each certificate holder was expected to be pres sent 
either in person or by proxy, and take part in the 
deliberations and have a right to vote upon all 
questions coming before the meeting. Also that the 
certificate holders should have a right to alter or 
amend the constitution and by-laws of the association 
by a majority vote of those present, ‘provided that 
all the members of the association shall have had 
previous notice, by mail or otherwise, of such purpose 
to alter or amend, and any changes thus made shall 


not be subject to any alteration or chenge of the 
poard of directors.! see 


12 


~roqs00 ould to evotannt brs 5 exenanan 2uotoost® « ot satbnssadt ie 
CUR “vd elem ot otitete ‘ont ve wsbeosidars be 9ROT movis pie 
edd te gettoon Ssifas yifss 5 wpe te ted enoitsroures owe 0% 
=1oote x0 exedmen et ik nabtnlbboesh ‘ze woLtexoaxeo. Aoge to ersdmem 
teoeexg atebiod zoote to atedmem ext to etey, aw ysn erebios 
ogtton avyoiverg od) of senetetet tuedtiw tedt. Bre awei-yd edi Suoms 
éew Ti seat @codmer ett oF = gried Tone ofeitda nk” ‘bobiveng 88 


eta tqobs “ot Boeoc pets ¥ for ee a sewal-vd Blea ‘Brom of be aeq 
Fer peo. eintate. end aoinige: =70: < setotate ent to mks narnia 





beroms ot dagts: ond Bente om favens’ we ts: tmeaorg: aredsem edd of trig et 


ile oF sevig Soitor enol vezg gwoed gatvad stot tuoi tw val eat 
ELLVE ololéxh va Sabivorg Bs inembrems beaoqors ony “to ieee cm anit Ro 
“org oa neod bax yaduen ons ze its u basit Sud noitut items | sus 
exteck ez “ens ra “winnie evar : iipew ede ‘atostt bertivon Shae 


2eoL Sele 
_somse ond ‘Brome ot ofoy seqexg wd ius 





epee: visipeteen miss taht oie ast iteqont a 0h; chee Se 
od: galiem sob patitvetq wel-ud,s dedi Sled saw. a. ons ee 

ssw aban od Slvoe moitutit¢ence ent ot ¢nombrome yes eteted evedmem 
eiow tostont note efoty ek ‘Set “egaibesoorg eae" Tact bas wal-yd hifsv sa 
ROMS: nae Sit once ont to kolatved nae at 3h “pasa 20 .Bhoy 

2 | chptBE eyes tenho 


egniteom Levnre tor \ebiverg Hots Htitewes” SH! 
arotoetib to noktoele aft set mokisieocar eft To ay 
ge eboctiunt yente-dose Io netissensad Gis wet bres oc ye Ry 
aniteom doinw itis ,sotktistoozesendt eroted emoo tdiyin 
freastg sd of bétoeque: een: wobiond: atest hidyso Hepes. oe FO 
ead mt vasq odst Bas .yeord Yd “0 coeted ai vTettts 
, fis noqmrietéy ot-diieiti es ever: Sas enoivetedifeb:: sei sae 
oft cvalt oelA .pattoom ent srotod patmoo anoiteemrp 
teo-setis ot tisin's over LLuote exshlod. ev soltlitregss:! 4) iets 
qoslbtaebebes sit te awel-yd Bes moitwtifemos sit Saoms 
S easit bebivoung! sdimck ual eeont: Io otey. WWive (smi Bs Udo! teovteres 
fet event [fede scitetoores oft To exedaem ont Ils 
eeogicg dowe to ,satwierte to Liam yo ,seitonm areiverg 
iflsde ebsm eunt esoumads yoo bas brea To vetis ov 
eit to samsdo ro mies tk TES ot toefidye sd ror 
* * tlarotoorkb to Brsod 


Sf 


On page 433 of the same cause the court further said: 


"At the next annual meeting after the date of 
said certificate, which was held September 8, 1885, 
an attempt was made to change said by-laws. + * 

There is evidence tending to show that notice 
of said annual meeting was sent to many of the 
members of the association, but whether such notice 
was sent to Windover does not appear, nor is it 
shown whether he was present at the meeting, either 
in person or by proxy. Nor is there any evidence 
that the notice issued contained any statement that 
the purpose of the meeting would be to alter or 
amend the by-laws. Under these circumstances the 
trial court was justified in holding that the 
attempted change in the by-laws was not binding on 
Windover, and thet the rights of the plaintiff are 
subject to the by-laws as they stood at the time 
said certificate was issued.” 


In Bagley, et al vs Reno Oil Company, et al, 201 Pa. 78, 


50 Atl. Rep. 760 the court discusses the necessity and proprbty 


of a notice to the members where there is to be any change in the 


basie laws of the corporation regardless of whether or not there is 


@ by-law providing for such notice. This case involved a corpor- 


ation for pecuniary profit but the reasons for the rule there 


announced are peculiarly applicable here. 


"YJpen the by-laws, as adopted and regulating 
the affairs of a corporation in which a stockholder 
has invested his money, he relies for a management 
as therein provided, and it is not reasonable that 
even at a regular or annual meeting radical changes 


- ghould be made without notice to him of such con- 


templated action. By experience and observation we 
know that at these regular annual meetings oniy the 
general routine of Business is transacted, and the 
corporation passes from one year of its existence 
into the next with the by-laws regulating the number 
of its directors and its general management un- 
changed. A majority of the stockholders rarely 
attend im person. Their proxies are given to attorneys 
to vote for them on the usual and ordinary cuestions 
and matters that arise. * * * * 

A change in the by-laws increasing the number 
of directors of a corporation, being manifestly of 
great importance, extraordinary, and out of the usual 
business transacted at a regular or annual meeting of 
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the stockholders, the weight of authority 

seems to be, as it ought to be, that, in 

the absence of notice previously given, it 

cannot be made." 

Without extending this opinion any further we conclude 
that the amendment made in December 1925 to Article 1X was in full 
force and effect at the time of the December meeting in 1926 
of the members of the corporation; that Article XV11l1 of the 
constitution and Section X11 of the by-laws were not complied with 
previous to the meeting in December 1926; that a failure to 
comply with Article XV111 of the constitution and Section X11 of 
the by-laws or either of them, is fatal to the contention of the 
appellant. 

It is also contended by appellant that Iuthy, the 
relator, is estopped from prosecuting this proceeding by reason 
of the fact that he participated in some of the meetings held 
subsequent to the alleged amendment of Article 1X of the by-laws 
at the meeting in December, 1926. It will be remembered that this 


proceeding is brought by the People of the State of Illinois and 


_by the state's attorney and an estoppel therefore does not run 


against the People even though there would be a relator who by his 
actions might be estopped. 

The decision herein is decisive of the cases of The 
People at the relation of Iuthy vs J. R. Pfander, and of The 


People, at the relation of Luthy vs W. A. Terpening. 


hy 


We conclude therefore, that the judgment of the Cir- 
euit Court of Peoria County should be affirmed, which is accord- 


ingly done. 
Judgment Affirmed. 
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STATE OF ILLINOIS, I 
ss. 


SECOND DISTRICT I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 


) 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 


entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 





said Appellate Court, at Ottawa, this day of 


in the year of our Lord one thousand 








nine hundred and twenty- 





Clerk of the Appellate Court 
(53761—3M—1-27) 
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AT A TERM OF THE APPELLATE~-COURT,. 


seventh February 


Begun and held at Ottawa, on Tuesday, the fourth day of Getober, in 


the year of our Lord one thousand nine hundred and paeAty cokes 
within and for the Second District of the State of Illinois: 
Present--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
Hon. FRANKLIN H. BOGGS, Justice. 
JUSTUS L. JOHNSON, Clerk. ie 
FLOYD S. CLARK, Sheriff. AYO .A. O4 ¢ 
| 











BE IT REMEMBERED, that afterwards, to-wit: On 


' 


bE 1 \s2c the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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General No. 7790 Acenda 61. 
APRIL TERM 1927 


WILLIAM H. \INGET, 
Appellee, 
APPEAL FROM THE CIRCUIT 
-vVs- COURT OF PEORIA COUNTY 
GEORGE W. CHESSMAN, 


Appellant. 


Jett, P. J. 

This suit was instituted by William H. Winget, appellee, 
in the Circuit Court of Peoria County against George W. Chessman, 
appellant, to recover damages for injuries claimed to have been 
suffered by him on February 5th, 1926, in a collision alleged to 
have been the result of negligence on the part of appellant. A 
jury trial was had with a finding in favor of appellee in the sum 
of $10,000., on which finding judgment was rendered and the appellant 
prosecutes an appeal to this court. 

The amended declaration consists of six counts. The 
first count charges that on February 5th, 1926, the defendant was 
operating his automobile in a northerly direction along Jackson 
street near the intersection of Madison street in the City of Peoria, 
and that Charles Winget was possessed of and operating an auto- 
mobile in a southwesterly direction along Madison Street at or near 
the intersection thereof with Jackson street, and that the plaintiff 
was riding in an automobile operated by Charles Winget as a ouest 
of said Charles Winget and was in the erates of due care and 
eaution for his owm safety. The count then charges general negligence 
on the part of the defendant in the ebeubion of his automobile and 


as a result of the negligence of the defendant the automobile in 
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which the plaintiff was riding was struck by the defendant's 
automobile at the intersection of said streets and the plaintiff 
was severmly injured. 

The second count alleges that the plaintiff was the 
guest of Charles Winget and charges the defendant with a violation 
of the statute regulating speed of automobiles and that the defend- 
ant drove his automobile at a greater rate of speed than was then 
and there reasonable and proper having regard for the use of the 
way, etc., to-wit: ata rate of speed in excess of fifteen miles 
per hour, to-wit: ata rate of thirty miles an hour. 

In the third count it is averred that the plaintiff was 
riding in an automobile of Charles Winget as his guest and charges 
as negligence the failure of the defendant to give the right-of-way 
to the automobile in which the plaintiff was riding at the inter- ~ 
section of Madison street and Jackson street, contrary to the 
provisions of the statute. 

The fourth count is the same as the first except that 
it charges that both the plaintiff and the driver of said automobile 
at the time the plaintiff received the injuries complained of were 
in the exercise of due care and caution. 

The fifth count alleges that at the time of the injuries 
complained of plaintiff was in the exercise of due care and caution 
for his own safety and that the driver of the car was also in the 
exercise of due care and caution for the safety of the plaintiff and 
that the defendant violated the law with reference to speed. 

The sixth count charges that at the time the injuries 
complained of the plaintiff was in the exercise of due care and 
caution for his own sefety and the driver was in the exercise of due 
eare and caution for the safety of the plaintiff and that the defend- 


ant failed to give the right-of-way to the automobile in which the 
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plaintiff was riding contrary to the law. 

To the amended declaration the defendant pleaded the 
general issue. . 

It appears thet the appellee is 48 years old and is a 
practicing dentist and has resided in the City of Peoria for six- 
teen years. The record discloses that the appellant is a minister 
of the Gospel and has resided in Peoria for the past four years, 
being Pastor of the First Baptist Church. The injuries complained 
of by appellee were the result of a collision of two automobiles 
which took place at the intersection of Madison street and Jackson 
street, being two public streets in the City of Peoria, on the 
evening of February 5th, 1926, about the hour of 9:30. Madison 
street runs in a northerly and southerly direction and is inter- 
sected at right angles by Jackson street which runs in an easterly 
and westerly direction. Madison street is of the width of about 
forty feet at the intersection and Jackson street of about thrity- 
four feet. On the northwest corner of this intersection a large 
puilding is located known as the Spaulding Institute; a residence 
on the northeast corner; an apartment on the southeast corner, and 
a Presbyterian Church on the southwest corner. Jefferson and 
Adams streets are one and two blocks east from Madison street 
respectively and parallel with it. 

On the evening in question there had been a basket-ball 
game between two local schools at the armory which is located two 
blocks north and two blocks east of the intersection of the streets 
in question, and all of the parties to this proceeding had attended 
the basket-ball game. 

Appellee and his wife went in a Ford automobile operated 
by the son Charles Winget and alleged to have been owned by him. 


Appellant snd his wife and small son went to the game in 
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c Sedan operated by appellant. 
| After the came appellee and his wife got inte the 
“peat of the automobile snd the sen saat in front and drove 
the car. They proseeded up what is known as Maneosk street 
to. Madison street, turned to the left and drove in a southerly 
direction toward the intersection of Madison and Jnekson strecta. 
Appellant and his family left the armory after the 
game was over and proecseded in a southerly direstion slong Adans 
street to Jackson atreet, then turned to his risht towerd the 
intersection in question. 
The evidence is conflicting as to the manner in which 
the cellision took place. 
. The principal reasons argued for 2 reversel sre,(1} 
the verdict is sarcainst the manifest weieht of the evidence in thet 
it is contrary tc the undisputed physionl facts; (2) improper 
‘instractions were civen om the vart of appellee; (3) improper 
eonduet of counsel] for anpeliee during the progress ef the trial 
and in the closing armuments. 

- The first error ar reued by appellent in support of 
hia sontention for 2 reversal of the judement is that‘’the verdict 
is against the menifest weient of the evidence. Ovzing to the 
eongliusion we have reached, .e do not deem it necesssry to enter 
upon & discussion ef the evidence, and we rvrefrnin from expressing 
any opinion thereon. 

It is insisted by the ampellent thet instruction 

number 16 <iven on the sert of appellee is erroneous end should 
not have been given without being limited to certain eounts of 


the declaration. Instrustion mumber 16 resds as follows: 
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"The court instructs the jury that if 

you believe from the greater weight of all 

the evidence that the plaintiff in this ease 

exercised that degree of care and caution 

for his own personal safety, at and immediately 

prior to the injury in question, that an 

ordinarily careful and prudent person would 

have exercised under the same or similar 

circumstances, then the plaintiff was in the 

exercise of due care." 
It is insisted that this instruction should not have been given 
because it was not limited to the three counts which charge that 
appellee was riding as an invited cuest. We have examined the 
instruction in this connection and are of the opinion that the 
court did not commit any reversible error in giving the same for 
the reason that all it undertakes to do is define what would 
amount to the exercise of care in so far as appellee himself was 
concerned. 

It is next contended that the court erred in refusing 


to give the second and third instructions tendered by appellant. 


‘Phese two instructions would have allowed the jury to have found 


against appellee whether he was an invited guest or not if the 
driver of the automobile in which appellee was riding could, by 
the use of ordinary care have prevented the collision in question 
and that he did not do so and by reason thereof the collision 
eccurred. In our opinion these two instructions when considered 
with the issues presented in this cause do not state correct 
principles of law and the court did not err in refusing to give 
them. . 

Next it is urged that the judgment should be reversed 
because of the conduct of counsel for appellee throughout the 
trial and the improper and prejudicial remarks made b y them during 


the argument. This assignment of error presents a more serious 
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question than has been heretofore discussed. The record dis- 
closes that counsel for appellee in the closing argument among 
other things said: "When young Winget was on the stand he told 
his story, which if true, you have got to find for us without any 
other witnesses. If what young Winget told you is the truth, 
we have got to win. Mr. Heyl told you that he had a written state- 
ment signed by Mr. Winget that would show he didn't tell the truth. 
Where is it? 

Counsel for appellant then stated: I never asked 
about a written statement. 

Counsel for appellee then continued: Oh yes you did. 
Didn't you sign a statement so and so? He said he did. I have 
@ copy of it and I will tell you what I will do in order to show 
you I want to be fair. I can't introduce it to the jury so they 
can see it, that wouldn't be right for me. They could do it and 
I could not. If you have lost your copy I haven't and if you 
agree we will open this case up and let's introduce that statement 
to the jury if you want it in. 

| Counsel for appellant then said: I am going to object 

to this line of argument as something not in evidence in the case 
and it is prejudicial and I except to the statement as prejudicial. 
There ought to be some limit to this argument. 

Counsel for appellee then said: Haven't I got the 
right? He says he has got a statement but he didn't put it in. 

Counsel for appellant: I object to the last statement 
alse and would like the court to rule on it and I would like to 
have an opportunity to object without being interrupted. 

The court: The counsel must confine himself to the 


evidence. He can comment on the matters that he didn't put in 
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evidence or neglected to put in evidence but that is as far as 
you can go. 

Counsel for appellee: He neglected to put it in. 

‘I want the record to show -- I want the record to show this too. 
Have I got the right when he seeks to give this jury the 
impression that he has got a statement signed by Charles Winget 
that will prove he is a liar and he doesn't put it in, I want the 
court to rule whether I can tell the jury that. 

Counsel for appellant: I want to object to that 
statement as prejudicial, not based upon the record, and I except 
to it as an improper and prejudicial remark made for the purpose 
of inflaming the jury. 

The Gourt: Counsel may make statements on the evidence 
in the record, but the offer to prove the matter is not a matter that 
is before the jury at this time. Outside of that the balance of the 
statement of counsel would be competent. 

Counsel for appellee: Your Honor, I never offered it. 
I merely said I wanted it in if he had forgotten it. 

Counsel for. appellant: There is no statement in 
evidence or statement identified. He has no right to tell the jury 
what is in some statement he has in his book. 

The court: Counsel cannot tell the jury of anything 
not in evidence. 

Counsel for appellee: I haven't told the jury any- 
thing that is in it but the reason they didn't put it in is because 
they didn't want it in evidence. 


Counsel for appellant: I object to that statement 


as improper. 
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The court: That is comment upon the evidence. 

Gounsel for appellee: I have tried these cases for 
twenty years and I want that in the record myself for the benefit 
ef any court of appeal, Mr. Heyl. I put that in deliberately. I 
want another court to rule on who is trying to be fair. All 
pight, thats that. 

There is nothing in the record that would authorize 
the argument or statement made by counsel for appellee. Counsel 
for appellant did not ask the witness on cross-examination any- 
thing about a written statement. The question asked of young 
Winget by appellant was: "Did you ever tell anyone that there 
was a car passed gen Ke you proceeded across that ighewssatiedt 

Counsel for appellee made the following objection: 

I object to that. let him name the person he told it to if they 
want to go into that phase. 

The court: Objection sustained. 

The statement made by counsel for appellee in his 
elosing argument left the impression evidently with the jury that 
appellant feared to produce a statement and let the jury see it 
glaiming to have a copy of the statement and offering to permit it 
to be used if appellant's copy had been lost. 

It will be observed that counsel for appellee said: 
"Haven't I got the right. He says he has got a statement but he 
didn't put it in," and when objection was made by appellant the 
court said: "Counsel must confine himself to the evidence. He 
ean comment on the matters that he didn't put in the evidence or 
neglected to put in evidence but that is as far as you can goo" 
Immediately after thet counsel for appellee replied: "He neglected 


to put it in." Objection was again made by-appellant. Counsel for 
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appellee replied: "I want the record to show this too. Wave I 
wot the right? He seeks to give the jury the impression that he 
has got a statement signed by Charles Winget that will prove that 
he is a liar and he didn't put it in. I want the court to rule 
whether he can tell the jury that." This was objected to by counsel 
for appellant on the ground that it was improper and a prejudicial 
remark and not based upon the record and made for the purpose of 
inflaming the jury. The court in effect approved the argument by 
makéng the following statement: "Counsel may make statements on 
the evidence in the record, but the offer to prove the matter is 
not a matter before the gury at this time. Outside of that the 
balanee of the statement of counsel would be competent." By holding 
that the balance of the statement was correct the court approved and 
sanctioned the statements of counsel. Naturally such a statement 
repeated by counsel and approved by the court would have great weight 
with the jury. Counsel for appellee then continued: "Your Honor, 
I never offered it, I merely said I wanted it in if he had forgotten 
it." This statement was objected to and the court admonished counsel 
not to tell the jury any thing not in evidence and counsel for appellee 
eontinued: "I haven't told the jury anything that is in it but 
the reason they didn't put it in is because they didn't want it in 
evidence, which is a continuation of the argument based upon some- 
thing not in evidence and was entirely improper. Again counsel for 
appellant objected to the statement as improper and the court 
approved the same by saying, "that is comment upon the evidence." 

In addition to the argument and rulings set out, other 
statements were made by counsel for appellee that appellant insists 


were erroneous. We will not extend this opinion, however, by quoting 
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further from the argument. The question now is, was the arcument 
presented and the action of the court such as was calculated to 
improperly influence the jury? 

In Bishop vs Chicago Junction Ry. Go. 289 Ill. 63, the 
court discusses the conduct of counsel. In that proceeding during 
cross-examhnation of one of the witnesses, counsel sought to impeach 
the witness by inference that he was reading from the witness!’ state- 
ment and that when opposing counsel objected to such use of a state- 
ment before the jury, counsel for defendant in error replied: "I 
will offer this to the jury if you consent." Upon objection and 
exception to such statement the trial court said: "You have a right 
to consent, haven't you?" In the decising of the case the court, at 
page 68, said: 

"This was clearly an improper statement 

on the part of both the court and counsel 

for the defendant in error. It is not contended 

that the paper was competent to go before the 

jury when this statement was made. The evident 

effect and the apparent purpose of such a statement 

in the presence of the jury was to cause them to 

feel that the plaintiff in error was afraid to have 

said paper read to them. Such contention was 

improper and prejudicial to plaintiff in error and 

the court should have sustained counsel's objection 

thereto and admonished the jury concerning the same." 

In Apple vs Chicago City Ry. Co. 259 Ill. 561, a 
judgment of the lower court was reversed for misconduct of counsel. 
In that case at page 567 the court said: 

"In a clear case, however, this court will 

reverse 2 judgment because of the improper con- 

duct of counsel, and has reversed judgments be- 

cause of prejudicial statements of counsel even 

though the trial court has sustained objections 

to such statements, rebuked counsel and directed 

the jury to disregard the statements. (Wabash 

Railroad Co. v. Billings, 212 Ill. 37; Chicago 

Union Traction Co. v. Lauth, 216, id. 176.)" 


Without citing further authority we are of the opinion 
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that the remarks made during the argument of the case by counsel 
for appellee together with the rulings thereon by the court are- 
such as were calculated te prejudice and influence tne Wuege and 
that reversible error was committed. In so holding we do not 
undertake to approve all that counsel for appellant may have 
said or done during the progress of the trial but his conduct 
was not such as would estop appellant from arguing as error the 
remarks and conduct of counsel for appellee on the trial of the 
cause. | 

We are of the opinion that the judgment of the Circuit 
Court of Peoria County shovld be reversed and the cause remanded, 


which is accordingly done. 


Reversed and remanded. 
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STATE OF ILLINOIS; l 
ss. 
SECOND DISTRICT } I, JUSTUS IL... JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 


entitled cause, of record in my office. : 
In Testimony Whereof, I hereunto set my hand and affix the seal ot 
—day of 





said Appellate Court, at Ottawa, this 


in the year of our Lord one thousand 








nine hundred and twenty- 
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BE IT REMEMBERED, that afterwards, to-wit: On 
FEB 23 4995 the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 
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Cecelia Voegele, and : 
Hugo Voegele, Appellees, 
Appeal from Circuit 
Court of Peoria 
Vie : County. 


John Zerwekh, Jr. Appellant, : 


Jones J: 

Joe Togo entered into possession of certain premises 
in the city of Peoria under a written lease from appellees. 
The following memorandum is written on the instrument: "For 
and in consideration of the leasing of the within described 
premises to Joe Togo, we unconditionally guarantee the full - 
performance of this lease including the payment of the rent 
reserved and all other covenants and conditions therein." 
This memorandum is signed by Togo and John Zerwekh Jr., the 
appellant. Togo defaulted in the payment of rent after the 
expiration of about nine or ten months and this suit was 
prought upon the above guaranty. 

The declaration consists of the common indebitatus 
money counts. With it was filed an affidavit of plaintiff's 
claim setting up that the demand was for rent due on the 
premises and that it was guaranteed in writing by the defen- 
dant. <A bill of particulars containing a copy of the lease 
and guaranty was also filed. Appellant filed the general 
issue with an affidavit of defense attached setting 
up that he had signed the contract of guaranty with the 
express understanding that two co-guarantors would join 
with him; that they had failed to do so; and that the con- 
sideration for his contract of guaranty, if any, had 
failed. <A jury returned a verdict for appellees, and judgment 
was entered thereon for $1050. The appeal is from that 
judgment. 

Appellant contends that there is no competent evi- 
dence in the record to sustain the declaration, and that 
under the statute, neither of appellees, being husband 


and wife, was a competent witness. Cecelia Voegele was 
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- she and Huge Voegele owned the other portion, as tenants in 
common. The evidence shows that Cecelia Voegele kept the 
account of rents and gave receipts for all payments made. 
She was competent to testify concerning her own separate 
estate and to all matters in which she acted as agent for 
her husband. Likewise he was a competent witness in his own 
behalf. 

The question of whether or not appellant signed 
the guaranty with the understanding with both appellees that 
it was also to be signed by two other guarantors was one 
of fact and the testimony was conflicting. The jury found 
against the contention of appellant. It is unnecessary to 
remiew the evidence on this question. The jury and the trial 
judge saw and heard the witnesses testify, and we cannot 
say that the verdict is manifestly against the weight of 
the evidence. A verdict of a jury based upon conflicting 
facts will not be disturbed by a court of review, unless it 
is clearly contrary to the weight of the evidence. (Mandelkow 
ve Meyer 219 Tl. Appe 286.) 

We think that appellees were also competent to testify 
to this alleged agreement. (McBride v. Seney 192 Ill. App. 18.) 
They were both parties to the suit as well as to the guaranty 
memorandum and each of them had a right to testify concerning 
the alleged understanding. Where the evidence in an action 
brought by a husband and wife on a contract tends to show 
that the wife has a joint interest in the contract, it is 
erroneous to refuse to allow her to testify. (Harding v. 
Mitehell 202 Ill. App. 442; Kelly v. Hale 59 id. 568; Vercler v. 
Jansen 96 id. 328.) 

The claims that the declaration is insufficient, that 
there is a variance between it and the proof, and that it will 
not sustain the judgment, are based upon the contention that none 
of the common counts have been proven and that such a guaranty, 
as tis Bere involved, must be declared upon specially. In a suit 


upon a collateral undertaking, the common counts are not suf- 
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ficient, and the breach relied upon must be specially pleaded, 
but in a case of absolute guaranty, a recovery can be had 

under the common counts in assumpsit. (16 Ency. Pleading and 
Practice, Principal and Surety or Guarantor, page 939; Runde 

ve Runde 59 Ill. 98; Power v. Rankin 114 id. 52; Brand v. 

Whelan 18 Ill. App. 186; Adams & Westlake Co. v. Westlake Co. 

92 id. 616.) The contract of guaranty in this case was an 
original undertaking, (Johnson v. Glover 19 Ill. App. 585; 
Gridley ve Copen 72 Ill. 11; Gage ve Mechanic's National 

Bank of Chicago, 79 id. 62; Taussig v. Reid 145 id. 488.) and 
was admissible in evidence under the common counts. (Johnson 

ve Glover, supra; 28 C.J. Guaranty 1023.) It was fully executed 
on the part of appellees and where a contract has been fully 
executed and nothing further remins to be done under it, but 
the payment of money, it may be reat in evidence, (Lane v. Adams 
19 Ill. 167) and indebitatus assumpsit under the common counts 
will lie. (2°R.C.L. Assumpsit 762; Lane v. Adams, supra; Shep- 
hard v. Mills 173 Ill. 223; Foster ve. MeKeown 192 id. 339.) 

It is conceded that the lease and guaranty memorandum 
cans Signed and delivered by the parties at one and the same 
time and in the presence of each other; that thereafter 
the lessee went into possession of the leased premises; that 
he defaulted in the payment of rent; that appellant was noti- 
fied of such default within a short time after it occurred, and 
that later he was notified that the aggregate amount of arrears 
was $1050. The possession of the lease and suaranty by appellees 
is prima facie evidence of its delivery; and the acquiescence 
on the part of appellant in its retention by appellees without 
taking any steps to procure its return, affords strong evidence 
of its unconditional delivery, or if there was a condition to 
the delivery as that another person should sign the guaranty, 
that it was waived, or that it was only for the interest of 
appellees and to satisfy them and not one which was considered 
as of importance to the guarantors to be performed before he 


was willing the guaranty sheuld be delivered and have effect. 
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(Comstock, et al, v. Gage 91 Ill. 328.) It appears from the 
evidence that appellee, Hugo Voegele, repeatedly demanded that 
appellant pay the amount of rent which was in default, put it 
nowhere appears that at any of such times appellant claimed the 
guaranty was not binding upon him because it was not signed 

by two other guarantors. 


In our view, the judgment of the circuit court should 


pe affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, 
ss 

SECON DED IS ea I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 


entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 





said Appellate Court, at Ottawa, this -day of 


in the year of our Lord one thousand 








nine hundred and twenty- 





Clerk of the Appellate Court 
(53761—3M—1-27) 
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General No. 8124 Agenda No. 50 


Millard F. Dunlap, Appellee. 
vs. 

James M. Myers, Ella Dean Myers, William A. Tarz- 
well, William J. Myers, Rose E. Myers, James 
M. Myers as Guardian for William J. Myers 
and Rose HE. Myers, Houston R. Ward, 
Appellants. 

Appeal from Morgan. 

NIEHAUS, J. 

Millard F. Dunlap, the appellee, filed a bill im 
equity for the foreclosure of a mortgage which was 
executed and delivered to him for the benefit of the 
Ayers National Bank by James M. Myers, in the en- 
cuit court of Morgan county. The appellee also prays, 
to have the mortgage reformed so as to include the 
south half of lots 42 and 43 in the original plat of the 
Town of Murrayville as a part of the property intend- 
ed by the parties to be included in the mortgage. The 
bill prays, that an account may be taken by and un- 
der the direction of the court; and that the mortgage 
may be reformed, and when so reformed shall include 
as a part of the mortgaged premises the south half of 
lots 42 and 43 in the criginal plat of the town (now 
village) of Murrayville, Illinois; and that a reeeciver 
may be appointed to take charge of said real estate 
and to collect the rents; and issues and profits thereof 
during the pendency of this proceeding; that the said 
defendant James M. Myers may be required to pay 
to your orator whatever sum shall appear to be due 
to him upon the taking of such account, together with 
the costs of this proceeding, by a short day to be fixed 
by the court, and in default of such payment, said 
mortgage premises may be sold as the court may di- 
rect, to satisfy such debt, interest and costs; and that 
in case of said sale and a failure to redeem therefrom, 
pursuant to the statute, the defendants and all persons 
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claiming by, through or under them after the com- 
mencement of this suit, may be forever barred and 
foreclosed of all right or equity of redemption of said 
mortgaged property. 

The allegations of the bill pertaining to the re- 
formation of the mortgage, are as follows: ‘‘Complain- 
ant further represents that it was the intention agree- 
ment and understanding at the time said morteage 
was made, that it should and did include the south 
half of lots forty-two (42) and forty-three (43) in the 
original plat of the town of Murrayville, [linois; and 
complainant charges, that he is entitled to have said 
mortgage reformed so as to include south half of lots 
forty-two (42) and forty-three (43) and to have said 
mortgage foreclosed after the same shall have been 
reformed as aforesaid.’’ The bill contains a mmnber 
of allegations with reference to the purchase of the 
property which the appellee seeks to have imeluded as 
part of the mortgaged premises; and there are aliegwa- 
tions concerning the borrowing of the money by James 
M. Myers from the Ayers National Bank for the pur- 
pose of purchasing the property in question; and that 
James M. Myers represented to the appellee, that he 
was desirous of buying a house and lot for a home in 
the village of Murrayyille; and that if the appelice 
would loan him the money, that when the transaction 
was completed, he would give the appellee a mortgage 
upon the real estate purchased; and that Myers in vio- 
lation of his representation to the complainant, after 
making said purchase, took the title thereto in the 
name of his wife, Rose E. Myers, instead of taking 
the title thereto in himself. There are also allegations 
in the bill in reference to the death of Rose E. Myers, 
who died on February 17, 1920, seized of the property 
in question, leaving her husband and her children, 
some of which were minors, surviving her. There are 
also allegations in the bill referring to a partition pro- 
ceeding commenced in the circuit court of Morgan 
county, to partition the premises in question after the 
death of Rose EH. Myers; and to the sale of the prem- 
ises by the Master in the partition pro- 
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ceedings, to the appellant William A. Tarzwell, who 
was the father of Rose E. Myers deceased; and aver- 
ments to the effect that Tarzwell did not pay anything 
for the real estate, but simply took and held the same 
and holds the same in trust for the defendant James 
M. Myers. These allegations and a number of others 
of like character in the bill, with reference to finan- 
cial transactions between the defendant James M. 
Myers and Tarzwell as purchaser, and with the Master 
in Chancery in reference to the payment of the pur- 
chase money for the property purchased by Tarzwell 
at the Master’s sale, are obviously outside of the legal 
scope and purpose of the bill; and have no pertinent 
bearing upon the real issues involved, namely, the 
foreclosure of the lien of the mortgage on the prop-, 
erty described herein; and the right to a reformation 
of the mortgage to include the south half of lots 42 
and 43 mentioned as a part of the premises morteaged. 
When the case was at issue, it was referred to the Mas- 
ter in Chancery, who made his report to the effect, 
that the appellee was entitled to a foreclosure of the 
mortgage, to secure an indebtedness of James MM. 
Myers amounting to the sum of $14131.24; and en- 
titled to a sale of the premises mortgaged to satisfy 
the mortgage lien; but that appellee was not en- 
titled to have the mortgage reformed so as to include 
the south half of lots 42 and 43 in the town of Murray- 
ville mentioned. Exceptions were filed by the appellee 
to that part of the findings of the Master denying his 
legal right to have the mortgage reformed; and these 
exceptions were sustained by the chancellor upon the 
hearing of the case; and a decree was thereupon en- 
tered reforming the mortgage so as to inelude the 
premises referred to; and also granting further relief 
upon the assumption that the appellee had the right 
in this foreclosure proceeding to reach the pecuniary 
interest of the defendant James M. Mvers in the prem- 
ises partitioned and purchased by Tarzwell at the 
Master’s sale; also providing for the repayment to 
Tarzwell by the appellee of the money which the court 
finds he actually paid to the Master in Cliancery for 
the premises 
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purchased at the Master’s sale, and in effect setting 
aside the Master’s sale to Tarzwell in the partition 
proceedings. 

The facts disclosed by the record show, thai 
James M. Myers was a farmer and heavy stock feed- 
er and dealer in stock; and one of the customers of 
the Ayers National Bank of which the appellee was 
president; that for the purpose of conductine the 
business of feeding cattle and hogs, le borrowed 
money from the bank at different times and in differ- 
ent amounts; and that on or about May 17, 1919 he 
also borrowed the money or a part of the money from 
the bank to buy the house and lot which constitute 
the premises in controversy; and that he bought it for 
about $3000.00, to use and occupy as a home; and 
that apparently for that reason had the deed made to 
his wife, Rose E, Myers, and that Rose EH. Myers 
died February 17, 1920. The mortgage sought to be 
foreclosed herein was thereafter made by Myers name- 
ly on April 21, 1921. Otto F. Buffe, who was connected 
with the Avvers National Bank, and who had personal 
charge of the business affairs of the bank, testifies as 
follows concerning what took place between him and 
Myers about borrowing money for the purchase of the 
house and lot referred to in Murrayville: ‘‘Q. At the 
time he bought the property in Murrayville, what con- 
versation did you have with him about the purchase? 
A. Sometime prior he said he thought of buying 
some vroperty in Murrayville for a home. That is the 
size of it. Q. What did he say about you letting him 
have the money for that purpose? A. Well, naturally, 
he expected us to take care of it for him, you know. 
Q. State whether you did and whether it makes a 
part of the indebtedness which he was owing to you? 
A. Yes sir; makes part of the indebtedness. He paid 
about $3000.00 and made improvements. Q. Now 
what was said by Myers to you about that time about 
giving you a mortgage on the property? A. Well of 
course the supposition was, you know, it was the un- 
derstanding with us, we wanted to clear matters up 
and get them in shape by a mortgage someway or 
other **** Q. When the mortgage was made, what 
did Myers say to you with reference to a house and lot 
in Murrayville? A. He represented it was his prop- 


erty. ’’ 
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The conversation referred to by the witness occurred 
about the time the mortgage in question was mads, 
namely April 27, 1921, nearly two years after the 
house and lot referred to had been purchased and con- 
veyed to Myers’ wife, Rose E. Myers, which convey- 
ance was of record in the county. The title of the 
property had descended to the heirs of Rose FE. Mvers, 
which included her minor children. The only interest 
which the defendant Myers had at the time of the 
making of the mortgage was that which vested in 
him as husband of his deceased wife. While the evi- 
dence of Mr. Buffe is clearly to the effect that he ex- 
pected and believed that Myers would mortgage the 
premises in question, it fails to show any express 
agreement to that effect between Myers and Bnffe or 
the appellee; or that it was Myers intention to have 
the premises included in the mortgage sought to be 
foreclosed herein. The ground upon which equitable 
relief is granted to reform a written instrument is 
based upon the ground of mutuality. The rule is 
clearly stated in Sutherland v. Sutherland 69 Il. 481. 
It is there said: ‘‘Where a party seeks to rectify a 
written instrument on the ground of mistake, the rule 
is the evidence must be such as to leave no fair and 
reasonable doubt upon the mind that the instrument 
does not embody the final intention of the parties. ’’ 
Kerr on Fraud and Mistake 421. ‘Rectification can 
only be had where both parties have executed an in- 
strument under a common mistake, and have done 
what neither of them intended. A mistake on one side 
may be ground for rescinding, but not for correcting 
or rectifying an agreement.’ Id. 422; 1 Story’s Equity 
Jurisprudence, See. 152; Fry on Specific Performance 
of Contracts, Sec. 505. The rule annowneed in the ease 
referred to has been strictly adhered to, and has been 
repeatedly reaffirmed in a number of cases. See 
Emery v. Mohler 69 Ill. 221; Wilson v. Byers 77 III. 
76; Ins. Co. v. Myer 93 Ill. 271; Warrick v. Smith 
137 Tl. 504; Purvines v. Harrison 151 [ll 219; Thomp- 
son v. Ladd 169 Ill. 73; Kelly v. Galbraith 186 II. 
593; Stanley v. Marshall 206 Il]. 20. And in a later 
case, Bivins v. Kerr 268 Ill. 164, which in many 
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respects is similar to the case under consideration on 
the question of mutuality the court said: ‘‘The de- 
cree cannot be sustained on the ground that there was 
a mutual mistake in the description of the premises 
in the deal. The testimony of Warren Bivins and of 
King is, that what Warren intended to sell. and what 
he offered to sell, was his interest in the land he had 
inherited, and that he stated this to the appellants 
when he went to Kerr’s office and executed the deel. 
He had no conversation before with either of the up- 
pellants on that subject. All his communications had 
been through King; and though he saw and read the 
deed he might well fail to know what Iand it ce 

eribed. The description was all the quarter sectiou 
except 1216 feet off the east side. He was a young 
man not known to have been familiar wit! the desert )- 
tion of property in conveyance and would probably 
rely upon the knowledge of the appellants. That he 
was mistaken as to the land conveyed the evidence 
sufficiently shows. There was, however, no misisilke 
on the part of the appellants. They were men of ex- 
perience in real estate transactions and were acquain- 
ted with real estate titles and descriptions. Kerr was 
a real estate dealer. They had had the records exam- 
ined and knew what appeared in them. They knew 
that 54 acres had been inherited from the grandfather, 
and 11 acres acquired later by purchase, and they 
necessarily knew that Warren was conveying more 
land than he had inherited, though he and Kine both 
testify, that he stated at the time that he was convey- 





ing one third of 55 acres **** The situation was one 
where the vendor had offered to sell one thing and the 
vendee believed he was buying another. In such case 
the contract cannot be reformed. The mistake is not 
in the expression of the agreement of the parties, for 
the parties minds have not met,—there has been no 
agreement. Warren Bivins mistakenly conveyed 
property which he did not intend to convey. The ap- 
appellants received the conveyance with full wnder- 
standing, there was therefore no mutual mistake. A 
mistake on one side may be ground for rescinding but 


not for reforming a contract. 
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A court of equity may rescind a contract at the re- 
quest of one party who has entered into it, without 
negligence, through a material mistake of fact, when 
it can do so without injustice to the other party. Mor- 
gan v. Owens 228 Ill. 598.’’ 

For the reasons stated, we are of opinion, that the 
averments of the bill of complaint upon which the 
right to a reformation of the mortgage in question is 
based are not sustained by the evidence; and that the 
court erred in granting this relief in connection with 
the foreclosure of the mortgage; and the decree is 
therefore reversed, and the cause remanded with direc- 
tions to enter a decree of foreclosure of the property 
described in the mortgage. 


Reversed and remanded with directions. 
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STATE OF ILLINOIS. 
APPELLATE COURT 
4TH, DISTRICT. 
OCTOBER TERM, A. D. 1927. 


TERM NO. 36. AG. NO. 1. 
GEORGE J. SIMON, 

Appellant, APPEAL ~ROM 

VS. MADISON CIRCUIT 


FAIRMOUNT JOCKEY CLUB, COURT. 


Appellee, 
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Barry, P.J. - Appellant, in an actionof. assumpsit, sought 
to recover $11,000.00 alleged to have been lost by him in 
betting with anpellee upon horse races. The orisinal 
declaration consisted of two counts and an affidavit of 
claim was filed therewith. On motion of appellee the 
second count was stricken from the declaration and by leave 
of Court appellant filed an additional count to which he 
attached a new affidavit of claim . Appellee filed the 
general issue with.an affidavit of merits. Appellant moved 
the Court to strike the affidavit of merits from the files 
and for a judgment by default. That motion was overruled 
and appellant then demurred to the general issue and the 
demurrer was overruled. Thereupon appellant elected to 
abide by his demurrer and the Court entered judgment against 


him for costs of suit. 
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Appellant contends that the Court erred in striking 
the second count from his orisinal declaration. When a count 
is stricken it is out of the case for all purposes, Slack vs. 
Harris, 200 Ill. 96. In the absence of a bill of exceptions, 
it will be presumed that the trial court properly struck the 
count from the files. A ruling of the Court striking a 
plea from the files cannot be reviewed in a court of appeal 
unless the pleading and the showing and the ruling are pre- 
served in a bill of exceptions, Witteman Co., vs. Goeke, 

200 App. 108. We are satisfied that the same rule applies 
where a count has been stricken from the declaration. In 

the case at bar the stricken count has not been preserved 

in a bill of exceptions. Appellant relies upon Whitins vs. 
Fuller, 22 Ill. 33, in support of his cantention that a 
stricken count or plea remains a part of the record and 

need not be preserved ina bill of exceptions. That case 
was held to have been overruled in Gaynor vs. Hibernia Savings 
Bank, 166 Ill. 577. The question as to whether the Court 
erred in striking the second count from the declaration has 
not been preserved and cannot be considered. 

| Appellant contends that the Court erred in denying 
his first motion for a judgment by default. On November 

30, 1926, appellee moved the Court to strike appellant's 
affidavit of claim from the files. When appellee filed 
his additional count appellant's motion to strike the affi- 
davit of claim was extended to the affidavit filed in support 
of the additional count. While the said motion was pending, 
appellee, on December 10, 1926, moved the Court to strike 
appellee's said motion aforesaid and for a judgment by de- 
fault because appellee had failed to comply with the ruling 
of the Court to plead by December 10, 1926. The abstract 
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does not show that such a rule to plead was entered. On May 
25, 1927, appellee's motion to strike the affidavit of claim 
from the files,and appellant's motion to strike appellee's 
motion were both denied. The Court then granted leave to 
appellee’ to plead in ten days and its plea was filed June 
2, 1927. 

It is not shown that appellee was in default, but 
even if such were the fact the Court had ample power and 
authority to allow further time to plead. The time was 
extended and a plea filed within the time granted. Appellant 
has no cause to complain of the Court's action in that regard. 

Appellant contends that the Court erred in over- 
ruling his motion to strike the plea and the affidavit of 
merits from the files and for a judgment by default. The 
essential averments of his declaration are that he made bets 
with appellee on the outcome of horse races; that by reason 
thereof he lost and appeliee won and received from him the 
sum of $11,000.00. His affidavits of claim and his bill 
of particulars were to the same effect. The affidavit of 
merits filed with the plea was made by the Secretary and 
General Manager of appellees. It states that as such Secretary 
and General Manager he is appellee's duly authorized agent 
to represent it in this suit and that he verily believes 
that appellee has a good defense to this suit upon the merits 
to the whole of appellant's demand. That affiant further 
says that the nature of such defense, to the best of his 
judgment and belief, is as follows:- 

"5, That the defendant never, at any x of the 
times and places in plaintiff's declaration or any count 
thereof, or at any other time or place, made any wager 
or bet with the plaintiff upon any race of any kind or 
nature whatsoever; nor did the plaintiff ever lose 
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to the defendant, nor did the defendant ever win from the 
plaintiff, any sum of money whatsoever on account of any 
wager or bet upon any race of any kind whatsoever." 

The affidavit of merits states substantially the 
same thing in some of the other paragraphs thereof, but we 
do not deem it necessary to further quote therefrom. It 
seems to us that the fifth paragraph of the affidavit above 
quoted is an express denial of the material averments of 
appellant's declaration, his affidavit and bill of particulars. 
It clearly states that the nature of the defense is that no 
bet or wager was made by the parties; that no sum was lost 
by appellant or won by appellee by reason of any bet or wager 
upon any race of any kind whatsoever. Appellant insists 
that the affidavit is defective because it states that affiant 
verily believes that appellee has a good defense and that 
the nature of such defense, to the best of affiant's judgment 
and belief, is as stated therein. Section 55 of the Practice 
Act is to the effect that if the plaintiff files an affidavit 
of claim, in the form as indicated, he shall be entitled to 
judgment as in case of default, unless the defendant, or his 
agent or attorney, shall file with his plea an affidavit stat- 
ing that he verily believes the defendant has a good defense 
to the suit upon the merits to the whole or a portion of the 
plaintiff's demand, and specifying the nature of such defense, 
and if a portion specifying the mount, (according to the best 
of his judgment and belief) etc. It will be observed that the 
statute only requires that the affidavit shall state that the 
affiant verily believes the defe.dant has a good defense to 
the suit upon the merits to the whole or a portion of the 
demand, specifying the nature of the defense to the best of 
his judgment and belief. The affidavit in cuestion is entirely 
different from those under consideration in Cohen vs. Flaxman, 


232 App. 240 and the other cases relied upon by appellant. 
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We are unable to discover any substantial defect in the 
affidavit of merits and the Court did not err in denying 
aopellant's motion to strike the same and to enter judgment 
by default. 

Appellant contends that the Court erred in 
overruling his demurrer to the general issues. That plea 
denies all of the matcrial averments in the declaration 
and it is unnecessary to decide whether the sufficiency 
of the affidavit of merits can be raised by a demurrer to 
the plea. The affidavit of merits meets the requirements 
of the statute and the Court did not err in overruling the 
demurrer to the plea. No reversible error having been 


pointed out the judgment is affirmed. 


AFFIRMED. 
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‘ Aerie OF £ ILLINOIS ,“; | 
(fv APPELLATE COURT 
4TH, DISTRICT. 


OCTOBER TERM, A. D. 1927. 


TERM NO. 42. AG. NO. 354. 


MIKE CARTON, : 
Appellee, : APPEAL FROM 


VS. WEST FRANKFORT 


JOHN WEZALIS, CITY couiT. 


Appellant. 
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Barry, P.J. - Appellee recovered a judgment before a Justice 
of the Peace and appellant appealed. On a trial in the 
City Court appellee recovered a verdict and judgment for 
$60.00. No complaint is made as to the admission or 6x- 
clusion of evidence and no instructions were asked by either 
party. Counsel for appellant say:=- “We do not put our 
contention on the ground alone that the verdict is against 
the weight of the evidence, now that it is not supported 

by a preponderance of the evidence, but we strenuously in- 
sist that it is not sustained by any evidence at all, and 
for that reason the judsment of the lower Court should be 
reversed." 

Appellee testified that appellant's truck was 
parked on Main street and as he drove along in his car the 
truck was backed out from the curb five or six feet and 
struck and damaged appellee's car. Another witness for 
appellee testified that he did not see the accident, but 
he saw the truck was backed out from the curb five or six 
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feet. A man who was engaged in repairing automobiles, 
testified that it would cost $61.50 to repair appellee's 
Care Appellant's son was on the truck and testified 

that it was never backed out from the curb and that as 
appellee’s car went by the truck it struck against the end 
of the truck. Appellant was not present at the time of 
the accident. 

We have carefully considered the contention 
of appellant and are of the opinion that there was 
sufficient evidence to support the verdict of the jury. 
It was purely a question of fact for the jury and we 
would not be warranted in reversing the judgment. 


The judgment is affirmed. 
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STATE OF ILLINOIS. 
APPELLAT=S COURT 
4TH. DISTRICT. 


OCTOBER TERM,A.D.1927. 












TERM NO. 435. AG, NO, 135. 
247 1A. 649' 
D. C. CRAWFORD, je EE Lofhle OES. 
Appellant, APPEAL FROM 
VS. WILLIAMSON 


CORA MURRAY, et al, CIRCUIT COURT. 


Appellees. 
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Barry, P.d. - On December 20, 1919, appellees executed to J. E. Carr 
and S. D. Lewis two judgment notes, each for the sum of $950.00, 
falling due in six months from date with interest at 7h » Those 
notes were endorsed to appellant and on June 27, 1921 he procured 

a judgment by confession. On motion of appellees the judgment was 
opened and they were siven leave to plead. They filed a special 
plea to which appellant interposed a demurrer. The demurrer was 
overruled and appellant elected to stand by his demurrer to the said 
plea. Thereupon the court entered judgment against him for costs 
and in bar of the suit. 

The only question involved is as to the sufficiency of 
the said special plea. The plea avers that the notes were not 
assigned to appellant before maturity or for a valuable considera- 
tion; that J. % Carr, one of the payees, was a practicing lawyer 
in Johnson City, Illinois, and was also engaged in buying and sell- 
ing real estate for others on commission; that appellees were the 
owners of 11/12 of certain farm lands in Williamson County and that 
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Sarl Sanders, a minor, was the owner of the other undivided 1/12 
interest in said lands; that prior to the time appellees inherited 
their interests in said lands a coal mining lease had been executed 
thereon by the then owners of the land, which conveyed all the coal 
and other minerals underlying said land with the right to mine 

and remove the same; that about Junel 1, 1919, appellees learned 
that another coal minin: company was a probable purchaser of the 
surface and underlying coal of approximately 95 acres of the said 
lands; that thereupon appellees entered into an agreement with 
J.5&. Carr; that Carr agreed to act as their agent and to sell 
and dispose of said 95 acres for the sum of $220.00 per acre, ar 
and that when the sale was consummated he was to receive out of 
the purchase money all over and above 3200.00 per acre, or $20.00 
per acre, and that said sum was to cover all expenses in and about 
the sale of said land and all legal proceedings that might become 
necessary for the consummation of the sale. The plea further 
avers that the said prospective purchaser was desirous of buying 
the land for the sole purpose of acquiring the coal and mineral 
rights to the said 95 acres, and that the said J. ©. Carr well 
knew that unless the land could be sold free and clear of the coal 
lease aforesaid the sale could never be consummated; that said 
Carr advised appellees that the lease had been forfeited by 

the failure of the lessee to perform some of the convenants con- 
tained in the lease, and that he (Garr) would procure by court 
decree a forfeiture or cancellation of said lease, and that was 
a part of the services to be rendered by him in the sale of the 
land and that such services were included in the consideration of 
$20,00 an acre above mentioned; that by said agreement between 
the said J. &. Carr and appellees it was understood that the said 
$20.00 per acre was to be paid to him, only out of the proceeds 

of sale of said lands when said sale was completed and that the 
amount to be so paid to him was to cover all charges of his both 
as lawyer and real estate broker and that he was to receive no 
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other compensation whatever and that he was to pay all court expenses 
necessarily incurred in making a sale. 

The plea further avers that the said J. &. Carr afterwards 
advised appellees that it would be necessary to partition the land to 
Climinate the interests of the minor; that it was then agreed between 
appellees and Carr that he was to file a partition suit in connection 
with his bill to cancel and forfeit the coal lease aforesaid, and that 
all court expenses, attorneys fees and other costs were to be paid by 
the said Carr out of the amount to be paid him as agent for the con- 
summation of the sale of said premises and from no other fund, and that 
appellees were to be in no wise personally liable to the said Carr or 
any one else therefor; that thereafter the said Carr filed a bill for 
partition and for cancellation of the coal lease in which both appellees 

and the said minor were made the complainants and the Big Muddy Fuel 
Company, the lessee, was made sole defendant; that the said defendant 
demurred to the bill and its demurrer was sustained and thereupon the 
said Carr dismissed the bill as to the defendant, thereby eliminating 
from said proceedings all issues involving the forfeiture and cancel- 
lation of the said coal lease aforesaid, whereby the power and the 
ability of the said Carr to consummate a sale of the said premises 

was lost and abandoned by him and appellees were rendered unable , at 
any time in the future, so lohs as the lease existed, to make a proper 
conveyance of the said premises; that said Carr proceeded with the 
said cause and procured a decree for partition of the premises and an 
order for the sale of the same and an allowance to him of $1900.00 as 
a solicitor'’s fee, which the court ordered to be charged and taxed as 
costs to be oaid out of the purchase price and that the said Carr then 
and there concealed from the court the fact that he had agreed with 
appellees that no attorney fee would be charged in the said cause. 

The plea further avers that thereafter the said premises 
were sold under an order of the court and appellees became the pur- 
chasers thereof; that prior to the said sale J, &. Carr represented 
to them that he had procured the cancellation of said lease and that 
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he concealed from them the fact that the bill of complaint had been dis- 
missed as to the Big Muddy Fuel Company and that he concealed from them 
the fact that an attorney fee had been decreed as costs in the said 
suit; that when appellees went to the office of the Master in Chancery 
to settle for the purchase of the land they discovered for the first 
time that said Carr had procured an allowance of 31900.00 as a so- 
licitor's fees to be taxed as costs; that they objected to the pay- 
ment of the same and by reason thereof they could not procure a deed 
from the Master; that they told Mr. Carr that they were going to file 
proceedings in court to question the validity of the allowance of his 
Ssolicitor's fee, whereupon he stated to them that the allowance thereof 
was procured solely to compel the minor to contribute his share of 
the expenses to be paid by the said Carr for the sale of said premises; 
that he would adjust the entire matter and controversy if appellees 
would sign the two promissory notes mentioned in the declaration and 
that appellees refused to do so; that Carr then represented to appellees 
that the notes would not be negotiated or collected except out of the 
proceeds of the sale of the land to a purchaser to be procured by him 
and that he, the said Carr and Spiller D. Lewis, a lawyer, who was 
associated with the said Carr in said partition proceeding, but with- 
out the consent or knowlsdge of appellees, would execute an instru- 
ment in writing embodying the terms of said agreement and that there- 
upon the said Carr and Lewis executed instruments in writing and 
attached the same to the said notes; that said instrwments were in- 
tended to express the agreement between the parties to the effect that 
neither of said notes were to be collected except out of the proceeds 
of the sale of said land as aforesaid; that the said Carr has never 
procured a buyer for the said lands at any price, nor has he nor any- 
one for him at any time made appellees an offer of 2220.00 per acre 
for said premises, etc. 

Appellant contends that the consideration for the notes in 
question was the release or waiver of the solicitor's fee allowed 
in the partition proceedings. If the averments of the plea are true, 


and by the demurrer they were admitted to be true, J. E. Carr was to 
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pay all court costs and expenses of the partition suit and appellees 
were to be at no expense in that regard except in the event that 
Carr found a purchaser for the premises at $220.00. per acre. 
If he found such a purchaser who paid that amount of money for the 
land Carr was to have all over and above /200.00 per acre, or 
220.00 per acre. That $20.00 per acre was to cover his services 
as attorney and broker, together with all court costs and expenses. 
While the plea cannot be considered as a model, yet we are of 
the opinion that it contains sufficient averments to present a full 
and complete defense to the action. Appellees are women and were 
clients of J.E.Carr. We are at a loss to understand why he should 
ask the court to tax a solicitor's fee of $1900.00 for the par- 
tition of 95 acres of land which the owners were willing and anxious 
to sejl at $220.00 per acre. According to the averments of the 
plea appellees were to pay him $20.00 per acre out of the proceeds 
of a sale to be made by him at (220.00 per acre when the sale was 
consummated and the money paid. That was to cover his services 
both as lawyer and broker. He has never procured a purchaser. 

The court did not err in overruling the demurrer to the 


special plea and the judgment is affirmed. 
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STATE OF ILLINOYS. Vyas 
APPELLATE COURT 
ATH, DISTRICT. 


OCTOBER TERM, A. D. 1927. 


TERM NO, 45. AGe NO. 4, 





GODFREY - GALLEN GARAGE 
AND FILLING STATION, 
Appellant, APPEAL FROM 


VS. ST. CLAIR 

THE IMPORTERS AND EXPORTERS 

INSURANCE COMPANY, 
Appellee, 


GIRCUIT COURT. 


eo Be) oe Go 49 o8 oa oo bo 


Barry, P. J. = On May 9, 1924 appellee issued and delivered to 
appellant a fire insurance policy in the sum of $1500.00. 

$750.00 covered appellant's stock of merchandise; $360.00 covered 
its stock of office furniture and fixtures, and $390.00 on its 
fixed and movable machinery. The property insured was totally 
destroyed by fire on March 1, 1925. The policy was written 

and countersigned by the agent of appellee at East St. Louis. 

The said agent was verbally notified of the loss on the day after 
the fire. No formal proofs of loss were furnished by appellant 
but on April 28, 1925 it mailed to appellee the affidavit of its 
president, which was, no doubt, intended as proofs of loss. That 
affidavit was received by appellee on April 30, 1925, the last day 
allowed by the terms of the policy for the furnishing of proofs 

of loss. Appellee returned the affidavit to appellant with a 
letter calling attention to the provisions of the policy as to 
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what the proofs of loss should contain and stating that it was not 
a proper or timely notice of the loss as required by the terms of 
the policy. The letter also stated that appellee reserved any 
and all objections it had both to the form and sufficiency of the 
paper and further stated that the policy referred to in the affi- 
davit had been canceled and all liability terminated prior to the 
alleged loss. 

Appellant filed a declaration in the usual form, setting 
out the policy in full, in which it averred that it gave appellee 
notice of the loss within the time specified in the policy and 
that it alse made proof of loss as provided by the terms of said 
policy. An additional count was filed, in which the averments 
were substantially the same, except that it contained an averment 
that appellee's agent was verbally notified of the loss on the day 
after the fire. A second additional count set out the affidavit 
of appellant's president which was sent to appeliee on April 28, 
1925, and appellee’s reply thereto. To the second additional 
count a demurrer was interposed and sustained by the Court. The 
parties waived a jury and the Court found the issues and rendered 
judgment in favor of appellee. 

The policy provides that in case of fire the insured 
should give immediate notice of any loss thereby in writing to 
appellece. Appellant contends a verbal notice given to the agent 
who issued the policy was sufficient when no question was raised 
as to the form of the notice at the time it was given. It was 
so held by this Court in German Insurance Company vs. Gibe, 59 App. 
614. That case went to the Supreme Court and while the point 
now under consideration was not expressly mentioned, the Court 
said:- "Other grounds of reversal insisted upon were also properly 
overruled by the Appellate Court, and we concur in the views ex- 
pressed in its opinion." German Insurance Co., vs. Gibe, 162 
Til. 251. 
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The policy informed appellant as to what the proofs 
of loss should contain and required that such proofs should be 
furnished within 60 days after the fire. One of the require- 
ments was that there should be a showing as to all other in- 
surance, whether valid or not, covering any of the property; 
and a copy of all the descriptions and schedules in all policies; 
by whom and for what purpose any building therein described F 
and the several parts thereof were occupied at the time of the 
fire; the cash value of each item thereof and the amount of 
loss thereon. 

The affidavit furnished by appellant made no showing 
as to the cash value of sach item of property destroyed and 
the amount of loss thereon, but simply stated that the property 
was totally destroyed. It stated that appellant held an in- 
surance policy on the same property issued by the American 
Central Insurance Company for the sum of 32500.00 and another 
policy in the Home Fire and Marine Insurance Company for $2500.00; 
that in each of said policies the stock of merchandise was 
insured for $1250.00, and furniture and fixtures for $600.00 and 
the machinery for $600.00 . It further stated that at the 
time of the loss all of the property covered by the policy issued 
by appellee was owned by appellant and was located and contained 
in the building known as 412-416 South 10th street x in the city 
of East St. Louis; that the building in which said property 
was located was used for garage and filling station purposes by 
appellant. The affidavit stated that the total value of the 
property insured was more than the sum of $6500.00, which sum 
was the total amount of insurance upon all of the property. 
There was no separate estimate of the value of the stock of 
merchandise, the furniture and fixtures, or the machinery. 


Where a policy of insurance required the insured to 


state, in his proofs of loss, what other insurance was on the 
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property, giving copies of the written portion of ail policies 
thereon, it wag held that the furnishing of such copies was 

a condition precedent, and if not furnished or waived no 
recovery could be had. Blakeley vs. Phoenix Ins. Co., 20 Wis. 
217. Appellant contends that when appellee returned the 
affidavit and stated, among other things, that the policy had 
been canceled and all liability terminated prior to the alleged 
loss, it thereby waived proofs of loss. That letter was written 
after the time for the filing of proofs of loss had expired and 
the statement relied upon by appellant as a denial of liabitity 
and the waiver of proof was coupled with objections to the 
proof submitted. It is a familiar rule that if the insurance 
company denied all liability before the time for filing proofs 
has expired and before any proofs have been submitted, such 
denial of liability will operate as a waiver. Appellant has 
cited many cases of that character, but none of them would 
warrant us in holding that there was a waiver of proofs of 

loss in the case at bar. 

After appellee returned the affidavit of loss and 
called attention to the requirements of the policy as to what 
proofs of loss should contain, appellant made no effort to file 
additional proofs. We are satisfied that the proof submitted 
was not in accordance with the requirements of the policy and 
that appellee did nothing that would operate as a waiver. 

It necessarily follows that the Court did not err in sustaining 
the demurrer to the second additional count of the declaration 
or in finding the issues in favor of appellee. 

No reversible error having been pointed out the 


judgment is affirmed. 
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STATE OF ILLINOIS. i ee 
Kee“ APPELLATE COURT. 


4TH, DISTRICT. 


OCTOBER TERM, A. D. 1927. / Ae 








TERM NO. 59. "AG. NO. 22. 
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ERROR TO 


LARKIN F, BROOKS, Admr. etc., 
Plaintiff in Error, 
Vs. WILLIAMSON 


MISSOURI PACIFIC RAILROAD CO., 
Defendant in Srror. 


CIRCUIT COURT. 


Barry, FP. J. - At the intersection of its railroad and a certain 
public highway in the outskirts of the City of Herrin, defendant 
built and for several years has maintained an overhead bridge 
over its tracks. Guards or railings were placed on either side 
at the outer edge of the bridge. There were spaces between the 
boards in the floor of the bridge. No railing or guard was 
erected to keep pedestrians from going upon that part of the 
bridge used by vehicles. The great bulk of the population of 
the city is to the west and south of the bridge. 

Plaintiff's intestate was about four years of age. 
On March 50, 1921, a girl, sixteen years of age, who lived some 
distance west of the bridge made a visit to the Brooks’ home 
which was about a quarter of a mile east of the bridge. When 
she was ready to go home, - about 5:30 in the evening,- she 
asked one or both of the boy's parents if the Brooks children 
could take her part way home, and permission was granted. Three 
of the Brooks children, the oldest being nine years and the 
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youngest four years of age, accompanied her. When they reached 
a point about the center of the bridge and were standing near the 
railing on the south side thereof, a train passed under the bridge 
and they were enveloped in a large volume of black smoke. Just 
about that time an automobile from the east was entering upon the 
bridge and the driver saw the children on the south side near the 
rail. He was driving along near the north side of the bridge 
and a moment later the smoke cleared away and upon stopping his 
car he found that the four year old child had been struck by his 
car and was lying near the rear wheel. The child had evidently 
crossed from the south side of the bridge to the point where it 
was struck, and it died a few hours after the accident. 

Plaintiff averred, in his declaration, that a certain 
Statute was then and there in full force and effect, to-wit:- 
"Hereafter at all railroad crossings of highways and streets in 
this State the several railroad corporations in this State shall 

aoproaches 

construct and maintain said crossings and the / thereto within 
their respective rights of way, so that at all times they shall 
be safe as to persons and property". The declaration further 
averred that by reason of the said Statute it then and there be- 
came and was the duty of the defendant to exercise reasonable 
care in making the said bridse reasonably safe for the use of 
pedestrians and others who had occasion to pass over it; that 
defendant carelessly and negligently failed to supply said bridge 
with guard rails to prevent pedestrians from getting on that por- 
tion of the bridge used by vehicles; that the bridge was a wooden 
structure and there were spaces between the boards in the floor 
thereof and when engines passed under the bridge great volumes of 
smoke would envelop the bridge and travelers thereon; that on 
March 30, 1921, plaintiff's intestate, then four years of age, 
was upon the said bridge and an engine and train of cars passed 
and there was a great volume of black smoke; that an automobile 
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was approaching from the east and came upon the bridge just as the 
train was passing and that the said child was struck and killed 
by the said automobile, because of the negligence of the defendant 
as aforesaid. The declaration further averred that the parents 
of the said child were then and there in the exercise of ordinary 
eare for the safety of the child; that the said child left his 
parents, brothers and sisters surviving. The trial resulted in 
a verdict and judgment in favor of defendant. 

Plaintiff contends that the verdict is contrary to the 
law and the evidence, The question as to whether defendant ex- 
ercised reasonable care to keep and maintain the bridge in a 
reasonably safe condition for the use of pedestrians was a question 
of fact for the jury. The bridge was in the outskirts of the city. 
Its location was such that it could not be said as a matter of law 
that it was negligence on the part of the defendant to fail to 
provide a railing to separate pedestrians from that portion of the 
bridge used by vehicles. The jury probably found that defendant 
was not guilty of negligence in that regard. We would not be 

warranted in setting aside the verdict on that ground. 

The question as to whether the parents of the boy were 
guilty of contributory negligence was also a question of fact for 
the jury. They permitted the children to leave their home at 
about 5:30 pem.,on the day in question,knowing that they might 
go upon or. across the bridse before they returned. It is true 
that a girl sixteen years of age was with them, but nevertheless 
the question of contributory negligence was a question of fact 
for the jury. | 

Plaintiff insists that the court erred in refusing 
his three refused instructions. He requested the court to sive 
eishteen instructions, and fifteen of them were given. The first 
refused instruction purports to tell the jury what was charged 
in the fourth additional count of the declaration. It lacks 
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brevity and clarity. It covers three printed pages in the ab- 
stract. The second and third refused instructions are just as 
lengthy as the first one.It is seldom indeed that it is necessary 
to submit such lengthy instructions. The court did not err 

in refusing plaintiff's refused instructions. 

Plaintiff contends that the court erred in giving the 
instructions on behalf of the defendant. He insists that by 
reason of the provisions of the Statute above quoted, the defendant 
was under an absolute duty to provide a safe bridge for the use of 
pedestrians and others. He averred in his declaration that by 
reason of the Statute it became and was the duty of defendant to 
exercise reasonable care in maintaining a reasonably safe bridge 
for the use of the public. His 10th and 12th given instructions 
and his second refused instruction were to the same effect. it 
will be seen, therefore, that he is inno position to insist 
that the court erred in giving similar instructions on behalf of 
defendant. In view of the averments of plaintiff's declaration 
and the instructions given at his request, it is unnecessary for 
us to decide the question as to whether defendant was under an 
absolute duty to provide a safe bridge. From a careful cone 
sideration of all of the instructions given on behalf of both 
parties, we are of the opinion that the jury was fully and fairly 
instructed and that there was no reversible error in the giving 
or refusing of instructions. No reversible error having been 


pointed out ,the judgment is affirmed. 





ole 











Sasso, ont 





oy son bib : , 


To seu ent 10% aahtad sige 8 ebvorg ot ‘in etutoads | ab 


i hy 


- yd tacit aoltars loeb etd 1 "i horievs ell vevedto bas Asean 
i‘ a, 
od Smabasteb ‘te Ph ae! ort ese bas ‘omosd ap cout ege, edd to 


Pe tetent aL nol tives on aut va ed tsa sevotone 


Ai 10% yasazessriciy al th sdeeuper eu ts wows 3 ‘emote 
8 webets 2a tnebuerob sodidedw of as sot sasup es 


£102 inter & hort eeptad otse 5 Bosra 


Ba “ig? Bere uw pt ase wnt ond tat rota igo odd" ; 

ban ‘Beiviz ent mt T0'Ts0 eidtexever on esw eredd Sect | 
TA noed aalved ° SONS ) okaterever on ¢ “ssa0 teu an ee 
it 
r 

0 
: sh 
: > 
. - 
; * 
ian? ‘i 

7 


Term Noe 34. Agenda Noe ll. 


/ LZ 
LLG 
eA ne / - 
7 7 | 
NOLS. / hf t/ 


© i i TE CHURT OF/ ILLINOIS 
. / : a os 
ee / Fourth District. 





October Terms Ae dD. igs 7. | 
FRANK TOMZIK, By / 
His Next Friends, i a, 9) 
William Tomzik and 24 ral 6 6 4 
Sophie Tomzik, Appeal from the “ory Court of 
Bppeilant, West Frankfort, Tllinois. 
VBo Hon. James FP. Mooneyham, 
ROBERT SCULLEY, Presiding Judge. 


Appellee. 


Opinion by NEWHALL, J. 


This is a suit brougt by appellant, a minor boy about 
three years old, by his next friends, to recover damages, resulting, as 
is alleged, through the negligence of appellee. 

The declaration alleged that defendant was the owner 
of an automobile, which he kept for business and also for the pleasure 
and convenience of his family; that, while it was being driven upon the 
public highway, the defendant negligently ran into plaintiff and injured 
him; and that the plaintiff at the time was exercising due care. 

A plea of general issue was filed; and, after the 
trial before a jury, a verdict was rendered finding the appellee not 
guilty. Motion for a new trial was made and overruled, and judgment 
entered against appellant for costs. This appeal is prosecuted to 
reverse on the sole queation that the verdict 1s against the law and 
the evidence. : 

The evidence on the part of the plaintiff tends to 
show that the appellee's automobile was being driven,at about fifteen 
miles per hour, east on the right side of Main Street, in Frankfort 
Heighta, by apnellee’s daughter, when the car ran into appeliant, who 


Was running across the street in a southeasterly direction; that the 


ie As eee, ey ee , / 3 
ee ree |) a Jt ees ah af 3 ve 4 he son are? 


Gr oa ; . : ‘SPs iA Fee, oy fs) AN Mey ms ee ‘ WRASSE Oe Lt Z 3 ’ qeeres HN 5 ae 
NY a - . h \ \ . ’, A " 
ey ; oe, Se 5 teh ey é as mat q of Rul 5 Sete Poa 
y "ie RES ey + 2 / a A : pik 
ane Mn on? z nf > a ie 2 : 


Ny ‘ my ty, eae ts, 7, ‘edi oe We me Nate at he a ph finkela ¢ ee: 


Fegan aad my 





oh 


\ ree 
‘sot ners dienot. \) i 





het da’ ed eedosbo! Dhar 


% ATS ss 
y eyo ert ath vit hee THA, 


Ere 
fi-3 
~ 5 
2 pce fmt ott 
a aa 
S 
eas 
oy 
yy ge, 


peloartit free ine? te'ev a 
a aa hy eaae aM eet bss) i 
the cod 


it bes ute bei te ct Ear . Re? 


iH _ ne Sse, ” + 4 . b ror. £ e ~ toes ‘ Se 
Me eerie Ff ae oe Rene ee Poth Put Su : 


yt ‘ai Ao be . hose yi] Ni bats Bier ie age eet ote peice Spee ea Bae ‘ene ocean 
* ‘ei 7 Sankt Fags fd Na AMOR - ange cae et BAR len ak, sana ae 


an obese wecpe, con Ltges, hia laaasied eae 








OH qiililuass aregesah xovoger of, ,aboe let ‘grand abd ya he ig 





ate ae wd: Raw. dnat. agty, fare Rs ie Say. ee eat. fel  aggeke sei S 
Bivssaig eda ixet gety nis aw orate i 20, Bala Mad er ona Heat 
Qe ac REAM, wid oe sae ve OL hate sSagid ¢ ays deat. ahd ta. soa busy gop hap i 
Mee bid tAddlaky ofnh. sug yl taeyd Lien J aah GBS. ent same AA ottdag. 


+Ot Lae © ah ate Lon ay, mari eels ons 3a = hohe St Gils band Pete amid 


Ga) d 





ae 


at 5 tpetit saw o/ie® Lien aan ot ib % Ae Seu at 
Sie . 3 a" a ei hw tipi neT, e bau 4 ane aes Yo .6ohG &, EO a iit Spy aM 


IGitow ite aga. & Op 1% BRB ORT. BOW, PESOS OW. cll ON ayo ‘sy 
¢ ives tae YD, fi A Obs. wen Sf fhet 3 Rr a Boh pve Hs 1 kth 





' 
7 


oy» A 4 4 
ee ers a een 
vive mga) BYE fo ok fone hk 


= 


8 bow If 807 2 tie fee ty ee age, A SCARE T5% dit Logie. te ota og beselae 
as com a V4 See RES ee oO EPS ie te ate ar! “a UR 3 


(nes es ' ong 8 wie: Gish he L bee ae: Veg HO The Set aaa if ce dd a 7 ¥ | i 
| | Oo 4. ot ORDA, Ba 

Go shoal Wesolels ett Ro diag odd so peowbaye of 
; | Fish ants bei diidomodin, 8° eel Legge bie dade, pe" 
Ween of ,Jagid chy So ehte Jdels odd fo tone) «god Ted em ee 


Te 
et 
z 
ra 
> 
te 
oa 


a 
” 
& 
< 
4 
3 
es 


ial, -y JINA ifsc Cae, alin, font BAS non sroddgueh, «net togge. Ye 58 tag tek 


‘ootd ipo tt viesetacedauen 4 al teet?e edd s6070e BAinnia Ga 


‘ 


= 
car stopped in & space of ten or fifteen feet after hitting the chiid, 

who was knocked to the pavement by reason of striking the front fender 

Or wheel, and, &5 a result, sustained a fracture of the left arm and 

leg. 

It 1s cl&imed by counsel for appellant that the 
driver had a clear view of the street, which was unobstructed, and the 
approaching boy, and should have avoided the accident by the exercise 
of due care and diligence. 

The testimony on the part of appellse tends to show 
that the driver of the car wag going about ten miles per hour; that she 
had complete control of the car, with one foot on the clut chand the 
other on the brake; that the boy darted from behing an automobile 
Parked on the opposite side of the road; that as scon as ehe saw the boy 
she immediately put on the brakes, and endeavored to avoid striking him 
by turning her car to the south; that the boy ran into the side of the 
car near fhe front wheel or fender, and waa thrown backward on the 
Pavement » 
| In view of this state of the record, it Was olearly a 
Question of fact for the jury to determine whether cr not the driver of 
appellee's car Was guilty of negligence, and, after careful examination 
of the record, we cannot say that the verdict was manifestly against the | 
Weight of the evidence. | 

Courts are reluctant to substitute their opinion for 
that of the jury upon cont roverted questions cf fact. To justify this 
court in reversing on the ground that evidence was ineuffioient, it 
must appear that the finding of the jury is not surrorted ey the evidence, 
or that it is palpably contrary to the decided weight of the evidence. 
(Lyons vs. stroud, 257 Ill. 350; Noyes vs. Heffernan, 153 Ill. 339; 
Parsons vs. People, 218 111. 391.) 

The jury, who are the judges of the credibility of 
the witnesses, saw and heard them testify, and had the better opportunity 
to observe their apparent fairness and knowledge of the facta, concerning 


which they testified; and the trial judge gave his sanction of approval 
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to the verdict by overruling the motion for a new trial. (Appel vs. 
Aiton Granite & St. Louis Traction Coce 307 Ill. App. 562.) 

Being of the opinion that the verdict is supported by 
the law and the weight of the evidence, the judgment of the trial court 


is hereby affirmed. 
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Appeal from the 
Appellee, ) City Court of 
Bast st. Louis. 
VSe ) 
Hon. William F. Borders 
INDIANA TRUCK COMPANY, ) Presiding Judge. — 
Appellant. ) 


Opinion by NEWHALL, J. 


“Appellee recovered a judgment in the City Court of 
East St. Louis for the sum of $1264.00 in an action of assumpsit 
against appellant. 

The first additional count alleged, in substance, 
that the parties to the cause, on May 11, 1925, entered into a 
contract in writing, copy of which is attached as fxhibit "A" to the 
declaration, whereby appellant sold to appellee a certain ten ton Indiana 
truck at a price of $6100.00, allowing the plaintiff #1800.00 for a used 
GeM-eC. truck, the balance to be paid by notes of appellee in monthly 
instalments of $100.00 each; and that appellee was ready to carry out 
the provisions of the contract, but that appellant had refused to 
deliver the new Indiana truck, to the damage of appellee. 

The second additional count alleged that appellee 
bargained and sold one G.MeC. truck to appellant, as described ina 
certain bill of sale attached as zxhibit "B" to the pleading, and that 
appellant. promised to pay appellee what it was reasonably worth, but 
that appellant refused to pay. 

The third additional count alleged the making of the 
contract and bill of sale, as set forth in Exhibits "A" and "B", the 
delivery of the used truck by appellee, the refusal of appellant to 


deliver the new Indiana truck, the retention of title to the used truck 
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by appellan%, and the loss of profits by appellee in being deprived 
of the use of the old truck and damages for the value thereof. 

The fourth additional count contains substantially 
the same allegations as the third count. The common counts were also 
included in the declaration. 4A plea of general issue was filed to 
the original declaration, and by order of sourt that Plea was ordered 
to stand to each of the additional counts. 

Appellee offered in evidence, as Exhibit "A", a writ- 
ten instrument consisting of a printed form of eontract with blanks 
filled in with pencil. The instruments requests appellant to "please 
enter" appellee's "order for one Model 41-pump Body & Hoist, on terms 
and conditions therein named." The purchase price was to be $6100.00, 
with an allowance to appellee on a used 1919 C.M.G. truck of $1800.00 
and "balance due on delivery $4300, notes to be mad& $100 per month.*® 

In the body of the printed instrument is contained 
the manufacturer's warranty and various provisions relating thereto, 
including a provision whereby the seller retained title until final 
payment, with conditions for default and repossession of the property 
by the seller in the event of nonpayment of the payments required to be 
mada by the terms thereof. 

At the foot of the instrument the following pro- 
vision appears:=- "There are no written or verbal understandings or 
agreements outside of this written contract and none authorized to be 
made on behalf of either party hereto. . This proposal constitutes a 
contract only when acceptsd and approved by the seller by endorsements 
hereon. 

“agceptance--The foregoing is hereby accepted at the 
price and upon the terms and conditions named herein. 

"Purchaser: Hog Haven Farma, by S- P. #liliott. 

"Nate 6G-11-36 Salesman W.A.Whiteside. 


"INDIANA TRUCK COMPANY 


e 
Manager." 











in . aes aan " . 


LeviTdek gated ot set ‘oct ye c samen wvot 















yifatdnegedis celnteon sauod: tanottttbe: AYR” oi 
els Sten dime miu bat, aobe piade wet ed cnotusyoltta 
oF Hell? avy ove? kaisney to weld i snotteta seed: an 


Oitw @ FAY Sigldxt na weonehive at peretto setieqga | maeuh 7 
G%aeid Atiw'icerdass to etot netrbty ate site tonob ahem vane 
wean (4? of tral len maa Supe otzomirttent eat + Linney dates 

| Bmisit aa yietoH A epok qmut-Ls Lebo eng nio't réen0" wrecrnegaa © 
(05. 00188 ed’ od vew so fu: ‘Qeadgiua sat ".bemaa nteteddt esoraiba ~ : 
OO. 085 t-te" veint .9.4-2 Ble boow S’ sto’ ee {hedge “so visnotta? ‘% <3 

ow ‘Htins to? O01? Gham sd of eeton ~00884 Yrevi led 10 ‘But osik ait 

Wise tito" 82. tiemrtent pech ira ort te ubed ddd cat” 
sotere ld © ‘Suk he De ato le Ey erig euottay base ethers oe sceatni 
hart’ Chava efstt benteder ve lisa ody ydeTede nite WerG! a snd 
ytioHety, ‘edt “te dotnnandoher baw jtusreh 10 shotsipaco” ‘nat 
Tee of BO aLGpes ataomysg ett Yo! tromyed non: ire dike artt ht- pees: ays 
BaP Ge yy i — Soaded? dimou Sis gat 
Vege gatwoiser ait? ‘dtesue dent edd to" soot ada cL ms ~~ sag) 
‘$9: egrthne javebhy fadter vo assdinw of ena bred = . =a 
POO Hex d redone SO te “Po et dn eremeee ‘ake ba asad 


agate deity TOb AG ga ves fe8 one. a hes ans at ‘pne besitenos ge bf 


7 i te ¢ ay 7 agin 





Mas 38 Hbiqocoe yiited at vatogaget bit T+-ee ma sgen dat Pe oo 
; ri itianrgad habe fr Brigit tk aoe ons oor sd ody “a. 
We s@7ORCIS TR ye cael niewill nel stbawitonat™ 


ca : 1G 7 Ae on Rat whi 


4 7 ro 0 
he i eS a 


age 

Upon the reverse side of the foregoing document, 
which consisted of a single printed blank form of contrict, was a 
printed form of Bill of Sale, offered in evidence as Exhibit "B", 
Bigned by appellee, which recited that appellee owned the used truck 
in controversy, and that appellee would deliver the same to appellant 
at the time of delivery of the new Indiana tmck; that appellee 
transferred the title to the used truck in consideration of being 
allowed a credit of $1800.00, as specified in the contract, and the 
Bill of Sale was to be considered as part of the contract appearing 
on the opposite side of the instrument. 

8. D. flliott, the presifient of appellee, testified 
that Whiteside, salesman for appellant, called on him three or four 
times prior to May 10, 1926, with reference to the purchase of a truck; 
that on May 10, 1926, Whiteside and Warner, the branch manager of appel- 
lant'sa business at 8t. Louis, talked to him in a general way about 
purchasing a new truck, and taking in trade, as part payment, a used 
truck owned by appellee; that he, flliott, told them that, if they 
would do what he specified and make the payments to suit him, he would 
trade in the used truck at a price of $1800.00; that they agreed that 
Elliott and Whiteside would go to Belleville to examine one of appel- 
lant's trucks, which they did the next day; that, after such examina- 
tion, Whiteside and Zlliott came back to appellee's house, where #lliott 
signed the instrument in question with the signature of "Hog Haven 
Farms, by S. P. Zlliott® opposite the printed word "purchaser", and 
Whiteside at the same time wrote his name "WV. A. Whiteside" after the 
printed word "salesman." Elliott, on the same occasion, signed the 
bill of sale, which was offered in evidence as Exhibit "B*. 

On May 12,1926, liiott removed the body house from 
the used truck, and, on May 13, 1926, Warner and Whiteside told him 
that they were not going through with the trade. They asked him to 
pay $150.00 per month instead of $100.00 per month, which amount was 
written in the proposal. Zlliott testified that he refused to make 
the change, but that he did offer to compromise by making the monthly 
payments $125.00 per month, and later withdrew that offer, insisting, 
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as he says, that he understood that the papers signed constituted a 
contract binding on appellant; that he requested Whiteside and Warner 
to remove tne used truck from his premises, and demanded the delivery 
of the new Indiana truck; that Elliott received a letter dated May 12, 
1926, from appellant, two or three days after May 12, 1926, which was, 
in substance, as follows: 
"Near Mr. flliott: 
We received yesterday evening a proposal 
which you gave to Mr. Whiteside covering the purchase of 
a 5-ton Indiana truck, wherein you proposed to trade your 
old G.M.C. Chassis without the body, and was to pay $100.00 
Per month. 
"I cannot imagine why Mr. Whiteside would 
feel that there was any possibility of getting an order like 
this through our credit department, as the time of payment 
is stretched out over entirely too long a time. Knowing the 
difficulty of getting a deal of this kind through, I immedi- 
ately called the Yice-President of our company, but was unable 
to reach him until about 12:30 this morning, and Igave him 
the details of the proposed offer, mt was unable to get him 
to accept it. xxxxxxXxxXXXXXXXXXKXXXKKXMKXKXXXXXXXAXMKKXKXXAKKXXX 
"We are returning to you the proposal which 
you signed, carrying on the back of it the Bill of Sale of 
your old G.M.C. 
Yours very truly, 
Indiana Truck Company, 
J.0.Warner, 
Branch Manager.*® 
Appellee offered evidence as to the use value of the 
new truck in its business, and of the market value thereof. 
On behalf of appellant, Whiteside testified that he 
Was a salesman for appellant; that he had solicited appeliee to purchase 
a truck; that Zlliott told him he wished to pay only $100.00 per month 
on the purchase price, and that he advised him that the deal was on 
longer terms than the company was giving, but that he felt sure that it 
would go through; that he signed the written proposal as salesman; that 
he took the document to Warner, and that they both called on flliott the 
next day after the signing thereof to tell him they could not put the 
deal through with the truck company, because it would not accept the 
terms of the proposal; that his authority as salesman was to take orders 
and to sell, but that he had no further authority to transact business 


for appellant. 
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J. Le Warner testified on behalf cf appellant that 
hewas the manager in charge of appellant's business at St. Louis; 
that Whiteside was a salesman for appellant and brougtt the proposal 
in question to him; that he told Zlliott that delivery could not be 
made because the payments extended over a three-year period, and that 
he would not approve the deal as specified in the proposal; that he had 
the right to accept or decline any proposals that were brought to him 
by selesmen; that Whiteside's job was to go out and solicit orders and 
to sell trucks; that he had told Whiteside not to sign Zlliott up on 
the preposition he had made; that he had heard Elliott make a propo- 
gition to pay $100.00 per month, mt that he was not in a position to 
accept it. 

After trial before a jury, a verdict of $1264.00 was 
rendered against appellant. Motion for a new trial was overruled, 
and judgment was entered on the verdict. 

Error is assigned in the admission of incompetent 
testimony in refusing to peremptorily instruct the jury to find a ver- 
dict for appellant at the close of appelieets testimony, and again,at 
the close of ali the evidence, in refusing to grant «a new trial, and 
in refusing appellant's inet ructions. 

The first point argued by appellant is that the 
court erred in refusing to grant appellant's peremptory instructions 
directing a verdict, and in refusing to give appellant's instruction 
No. 6, the latter being to the effect that the paper introduced in 
evidence on the part of appellee purporting to be a contract was in no 
way binding on appellant, and should be disregarded by the jury. 

In reply to this contention, it is urged by appellee 
that,as appellant pleaded only the general issue, the question of the 
execution of the contract was not put in issue. 

The record discloses that appellee sought to prove 
by oral evidence the execution and the apparent authority for execu- 
tion of the instrument in question, which was controverted by oral 
evidence admitted without appellee raising the question that such 


evidence was inadmissible for want of verified plea. 
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The court in its rulings on the evidence stated 
that "the only question in the case was whether or not there was a 
complete legal agreement entered into in writing"; that certein oral 
evidence was admissible on the question of whether there was an agency 
created by estoppel, and the court inatructed, without objection from 
appellee, upon the question of whether or not there was in fact a 
contract executed between the partics. 

Where the parties have voluntarily tried the case as 
if certain matters were in Aasine neither will be permitted afterwards 
to object that such matters were not properly put in issue by the plead 
ings- (31 cye 733.) 

Where the record disclosea that the case was tried 
by both parties under the impresaicn that a verified plea or affidavit 
denying execution was not necessary to render the the testimony of the 
defendant incompetent, the plaintiff should not afterwards be permitted 
to change his position. 

Specific objection should have been made when the 
proof was offered, and it comes too late,when first raised in the 
Appellate Court,to be availed of. (Logan vs. Mutual Life Insurance 
Coo, 293 Ill. 510.) 

The record thus presents for consideration and 
determination the question of whether or not there was a contract in 
writing binding upon appellant. 

Appellant contends that the signature of Whiteside, 
as salesman, and his acts did not amount to an execution of the cun- 
tract by appellant,as seller, nor an acceptance and approval thereof by 
appellant. 

The eontract expressly provided, as follows:= "This 
Ppreposal constitutes a contract only when accepted and approved by the 
seller by endorsements thereon.*® 

fhe evidence shows that appellant did not authorize 
Whiteside, its salesman, to accept and approve the contract on its 


behalf, and, by the letter introduced by appellee, it was shown that 
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Warner, the branch manager for appellant, expressly refused to approve 


Or accept the contract,and returned the same 
because the time of payment was extended over 
8ide*s name,written on the contract after the 
not and did not purport to be the endorsement 
wording of the contract to be written thereon 


the seller. 


unaccepted to appellee, 

too long a period. White- 
printed word “salesman",was 
contemplated by the plain 


by one duly authorized by 


The contract may itself stipulate certaim requirements 


to be observed in its execution, and contractual provision may go farther 


than to the fuct of formal execution and control the actual acceptance of 


the contract. (14a Corpus Juris, 590.) 


A mere propoal by one person to make a contract con- 


stitutes no bargain of itself, and the proposal must be unconditionally 


accepted by the person to whom it is made in order to make a contract. 


(Slaymaker vs. Olmstead, 197 I1l.App.496; The 


Estate Stove Co. vaeKenney, 


834 Ill.App. 366; Bent vs. Jones, 172 Ill. App. 68; £. C. Atkins & Co. 


ve. Kirk, 187 Ill. App. 311; Bixler vs.Henson, 197 Ill. App. 101.) 


Appellee contends that the contract is binding upon 


appellant because Whitesidés acts were within the apparent scope of his 


authority as salesman and agent, so as to bind the seller, and this was 


sought to be proved by the declarations made by Whiteside to flliott, as 


testified to by Elliott in connection with Warner's acts in endeavoring 


te get the officers of appellant to approve the contract. It is further 


argued thet,because Warner hed the power to accept or reject proposals 


brought to him by salesmen, and because Zlliott had told Warner and 


Whiteside not to return unless his terme of payment were satisfactory 


to the selier, this conduct wes such as would constitute a waiver of the 


express conditions of the contract as to written endorsements by the 


seller, and that appellant is now estopped to 


by the contract. 


claim that it is not bound 


Persons dealing with an assumed agent are bound, at 


their peril, to ascertain not only the fact of agency, but the extent 


of the agent's authority. They are put upon their guard by the very 


fact that they are dealing. with an agent, and 


must, at their peril, see 
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to it that the act done by him is within his power. It is their 
right and duty to ascertain the extent of his power, and to determine 
whether his act comes within the power granted, and is suc as binds 
his principal. An agent cannot confer power on himself, and, therefore, 
his agency or authority cannot be established by showing what he said or 
did. The source of authority is the principal, and the power of the 
agent can only be proved by tracing it to that source in some word or 
act of the alieged principal. (Merchants National Bank vs. Nichols & 
ee 223 Ill. 41 (49) and cases cited therein.) 

A party dealing with a special agent or an agent 
having only special authority to act for his principal must acquaint 
himself with the extent of the agent's authority. (Murray vs. Standard 
Pecan Co., 309 Ill. 826.) 

Appellant's salesman, Whiteside, had no express 
authority to accept or approve the contract which he solicited. His 
duty was to sell and solicit contracts, which were subject to rejection 
or approval by appellant acting through its manager or other authorized 
officers. 

As a general rule, a sale must be for cash only, and, 
in the absence of special authority, mere authority to seil does not 
give the agent authority to sell on credit. (28 Corpus Juris 599.) 

It is clear that, in view of the facts and the 
authorities quoted, Whiteside did not have either the express or implied 
authority to execute the contract in question on behalf of appellant, 
and that Warner's action in refusing to accept the proposal and return 
ing the same to appellee,in legal effect,absolved appellant from any 
liability thereunder. 

As to the alleged claim of wa@iver and estoppel urged 
oy appellee, we are of the opinion that appellee did not make such 
proof as would bring it within the protection of that doctrine. 

(See 2 Corpus Juris 464=5.) 

Appellee relied upon the declarations of a supposed 
agent with limited authority, which was expressly provided against in 
the very document which he signed. Common prudence and inquiry by 


appellee would have led to a quick discovery of the agent's lack of 
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authority to enter into either the written or verbal contract, which 
appeliee seeks to establish in this case against appellant. 

Appellee could not maintain an action under the 
oommon counts in visw of the undisputed facts in the record, and it 
has heen repeatedly held that in a suit to recover damages for the 
non~delivery of goods under an executory contract to sell, or for the 
non-delivery of goods bargained and sold, no recovery can be had upon 
the common counts. (5 eckel ys. Scott, 66 Ill. 106; Brand vs. Hender- 
son, 107 Til. 141.) 

| We are of the opinion that the trial court erred in 
refusing to give appellant's peremptory instructions, and in denying 
its motion for a new trial. 

For the reasons above stated, the judgment of the 


court below is reversed, end the cause remanded for new triale 


He Judgment reversed and cause remanded. 
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C- Pourth DistTict. 
October Term, A. D. 1937. 
The People of the State of OA” 1 " 2 b 
ILLinois, ma + €é Lee ‘0 4 G 
) Appeal from the 
Appellee, ) County Court of 
| ) Madison County. 
VBe 
Hon, Wilbur A. Trares, 
Al Kruger, alias Al Bodman, Presiding Judge. 
Appellant. 


Opinion by NEWHALL, J. 


This is an appeal from the County Court of Madison 
County to reverse a judgment rendered against appellant on a charge 
of bastardy. 

The relatrix testified that appellant had sexual 
relations with her during the first week in July, 1924, and twice 
afterwards at intervals of about a week. She had been in the company 
of appellant on a former occasion in the month of June. 

She also testified that she had never had intercourse 
with any other man; that she met appellant about three months after she 
became pregnant, informed him of her condition, and asked him what he 
Was going to do about it. 

The child was born April 11, 1925, and shortly there~- 
after appellant left the State of Illinois, and did not return until 
May, 19286, when he was arrested on the charge of bastardy. 

Appellant testified that he first met the relatrix 
in April or May, 1924; that he and a friend went riding with the 
relatrix and her sister; that a week later he again went riding with 
the relatrix and on this ocoasion he first had sexual intercourse 
with her; that two nights later he again met relatrix, and again had 
intercourse with her, fixing the time definitely in the month of May; 


and claims that was the last occésion he ever was in the company of the 
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relatrix; that he left the State of Illinois when he learned that a 
Warrant had been issued for his arrest, and remained out of the state 
a year. 

The sister of the relatrix testified in corroboration 
of her version to the effect that she was present with relatrix, 
appellant, and another man during the forepart of July, 1924, ona 
night trip to a resort near Granite City, where the relatrix and 
appellant left the car in which the parties were riding; that they 
were absent about half an hour, and upon her return to the car with 
appellant she appeared to be angry, and demanded that the boys take 
her home; that later she noticed blood stains on her sister's clothes. 

Counsel for appellant contend that the verdict of 
the jury is not supported by the evidence, and that the trial court 
erred in sustaining objections to certain questions propounded by 
appellant's counsel. 

In a prosecution for bastardy, where the evidence is 
conflicting, the question whether the defendant is the father of the 
child is a question for the determination of the jury. (Handley vee 
People, 196 Ill. App. 5563 People vs. Coleman, 300 Ill. App. 610.) 

It is immaterial in bastardy proceedings on what 
particular days alleged acts of intercourse took place, if, in fact, 
the defendant is the father of the bastard child. (People vs. Coleman, 
supra.) 

Counsel contend that the story of relatrix as to her 
relations with appellant was improbable and not corroborated; that her 
version of repeated forced relations was highly improbable; but, in 
view of the fact that the relatrix was evidently not fully familiar 
with the Znglish language, it may be that she did not intena the use 
of certain words in the sense that counsel now claim. 

That the defendant had sustained sexual relations 
with the relatrix on recent occasions was admitted, and it was 


peculiarly within the province of the jury to determine who was telling 
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=-3= 
the truth, and whether or not the relatrix was corroborated by her 
sister's testimony. 

We are of the opinion that the verdict is sustained 
by the greater weight of the evidence. 

It is urged that the trial court erred in sustaining 
objections to two questions propounded by appellant's counsel, but we 
are of the opinion that these questions were incompetent, and did not 
tend to elicit any fact which was material to the issues in the case. 

For the reasons above stated, the judgment of the 


trial court is affirmed. 
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HENRY WARDEIN A Dee ) | 
HENRY J. WARDEINS Jr., ) Writ of Error to 
Plaintiff in Epror., ) The City Court of 
VS. ) The City of Alton, - 
EUPHRASIA D. QUINTAL, ) Madison County, 
Defendant in Error. ) Illinois.\ 


—_ $$) 
Justice Wolfe rendered the opinion of the Court. 

This appeal seeks to reverse a Scien’ of the 
City Court of Alton, Illinois, for the nsoelieus predicated 
upon a verdict in her favor, by a jury for the ean of Five 
Hundred Dollars and costs in an action of caer bes on the case, 
for having caused injuries to the appellee, by tuantng into 
her automobile on a public street in the City of| Al.ton with 
another automobile, or auto-truck, driven by Henry Wardein, Jr. 

The declaration charges that the appellant, Henry 
Wardein, the defendant in question, was possessed lof and 
was using and operating a certain auto-truck by nile servant, 
the appellant Henry J. Wardein, Jr., upon and nloniy Liberty 
street in a southerly direction near the intersection of 
Liberty and Union streets in the City of Alton, That it was 
the duty of the appellant to use and exercise eye 
care and caution in so doing so as to avoid injuring persons 
upon said street. That said Henry Wardein, by and through 
his servant, Henry J. Wardein, Jr., not regarding his duty 
in that behalf, so carelessly and inproperly drove and 
managed his auto-truck that it ran and struck with great 
force and violence upon and against the automobile then 
being operated by the appellee ina westerly direction upon 
and along Union street and the intersection of Union and 
Liberty streets, whereby the appellee was violently thrown 
across the street and she sustained the injuries complained 


of, The declaration alleges that the appellee had been in 
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the exercise of due care and caution for her own safety 
and security while she was operating her automobile. 

The appellant, Henry Wardein, filed a plea of the 
general issue, and a special plea denying possession and 
eontrol of the automobile alleged to have been driven by 
the appellant Henry J. Wardein, Jr., and also denied the 
agency of said Henry J. Wardein, Jr., so far as the appel- 
lant Henry Wardein was concerned, The appellant, Henry 
J. iardein, Jr., filed a plea of the general issue. 

The facts in the case so far as are pertinent for 
the discussion of the same are; Liberty street in the 
City of Alton in the vicinity of the collision in question 
extends in a general northerly and southerly direction, 
and north of the intersection with Union street has a grade 
northerly for some distance, Union street where it crosses 
Liberty street, runs in a general easterly and westerly 
direction, 

The appellee at the time in question was driving 
a Ford coupe from her home in the City of Alton to the 
plant of Noll Baking Company where she was employed, and 
in so doing drove her coupe westerly on Union street to- 
ward the intersection of Liberty street; at the intersection 
the car or truck of the defendant was coming in a southerly 
direction on Liberty street towards the ssid intersection, 
and was driven by Henry J. ‘iardein, Jr. The car, or truck 
in question was owned by Henry Warcein, who is the father 
of Henry J. Wardein, Jr. In the truck with Henry J, Wardein, 
Jr. was his mother and younger brother. Henry J. Wandein, Jr. 
was driving the truck taking his mother and brother to church. 
The cars collided at the intersection of Union and Liberty 
streets and both cars being damaged; each party claims \ 
they were driving with due care and caution, anc that the 


other party was to blame for the collision. 
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The case was submitted to a jury for their con- 
sideration and they have found in favor of the appellee, 
The facts are very much in dispute, and if the case has 
_ been proverly submitted to the jury for their consideration 
we would not be justified in disturbing the verdict, as the 
jurors hear the witnesses testify and have a better chance 
to weigh the evidence than this court has by reading the 
evidence and not seeing the witnesses, and their verdict 
should be final in regard to the facts, 

It is contended first: That the court srred in 
not directing the jury to find the defendant, Henry 
Wardéin, not guilty, as the plaintiff had failed to make 
out a case against hin, The evidence clearly shows that 
the son, Henry J. Wardein, Jr., was driving the car or 
truck taking his mother and younger brother to church, and 
that this was done with the consent of the father, Henry 
Wardein. The evidence further shows that this was not 
an unusual occurrence; that the son used the truck and 
took members of the family around in it whmanever they wanted 
to go, He knew that it had been done and he never objected 
to it. “When the tmuck, or machine, was there for them to 
use, if he had no use for it, they would use it; sometimes 
they would ask for it; other times they would use it and he 
would find it out afterwards," 

From the testimony in the case we find that the 
father had knowledge of the use of the car and the son 
would be acting as his agent in driving the car taking his 
mother to churth, Gates vs. Mader, 316 Ill. page 3135--"An 
owner of an automobile who keeps a car for the convenience 
of his family and allows his son to drive it is liable for 
an injury to pedestrians caused by the negligence of the son 
when driving the car to take his mother and her frisnds 
on a@ gocial errand even though the son was of age and iid 


not live at home." Huckle vs. Gall, 258 App. page 516, 
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The holding of the court in this ease properly dis- 
poses of appellant's assignment of error that the court 
erred in not finding Henry Wardein not guilty under the 
declaration and proof as requested. 

The court held that Henry Wardein, Sr., was a pro- 
per party defendant, and refused to instruct the jury to 
find him not guilty. ‘The court properly held that Mrs, 
Wardein, the wife of Henry Wardein, was not a compe tent 
witness in his behalf and excluded her evidence, 

Criticism is made of :laintiff's instruction No. l, 
the main criticism being: That the instruction omits one 
principal element, viz: That the plaintiff must be in the 
exercise of due care and cavtion on her part at the time 
of the accident; also that the instruction gave an abstract 
proposition of law which was erroneous, It will be observed 
that the instruction does not direct a verdict, but as the 
appellant says, 'a pure abstract proposition of law", 

The appellant cites the case of the C. B. & Q. RR. Coo, vs 
Harwood, 80 il1l., page 88, that such an omission would be 
fatally erroneous to the instruction, but, an examination 

of that case will show that the instruction in question 

in the Harwood case directed a verdict. If the preposition 
of law is stated in other instructions, and they quote the 
law proverly that has been omitted from the erroneous in- 
structions, the error would be cured. 

"Tt is not required that the entire law of a case 
shall be stated in a single instruction, and it is, therefore, 
not improver to state the law as applicaBle to particular 
questions, or particular parts of a case in separate instructions, 
and if there is no conflict in the law as stated in the 
different instructions and the instructions considered as 
a series present the law applicable to the case fully and 
correctly it is sufficient."--c & E I Rr, vs. Hines, 


132 Ill. 161-169, 
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In the Bielder vs. King, 209 111. 315, a case very 
similar to the case at bar, the court says in the following 
language: "The first instruction is objected to upon the 
ground that it does not require the exercise of ordinary 
care by the plaintiff, That is true if the instruction 
is considered by itself; but, all the instructions, both 
those given for the plaintiff and those given for the 
defendant must be considered as one charge. Upon examn- 
ination of the instruction Given for the defencant, we find 
that five of them (“The same is true of the case at bar") 
definitely and in express terms say to the jury that the 
plaintiff cannot recover unless he shows that at the time of 
the injury “he was in the exerckse of ordinary care 
for his own safety. The plaintiff's instruction, although 
unnecessarily announcing the now obsolete doctrine of com- 
parative negligence is not inconsistent with the five in- 
structions of the defendant which require the exercise 
of ordinary care as a condition to the right of recovery 
and when it is read in connection with such instructions 
it could not have misled the jury." 

"Instructions stating mere abstract principles are 
only cbjectionable when their tesdency is to mislead the jury." 
Peo, vs. Fuller, 2398 Ill, 135; Bellamy vs» Hobbett 142 Ill, 72; 
C. & A. Rye Cos vs, City of Pontiac, 169 Tli. 155. 

The instructions properly state the law and any 
omission of negligenee has been cured in the other instructions 
given by the Court, 

The appellant, Henry Wardeins, Br., was denied the 
privilege of introducing evidence that he owned and main- 
tained a Cadillac automobile for the use of his family for 
family purpeses. We cannot see how this evidence would heve 
any bearing.on what the son and wife were doing with the truck, 
er automobile in question, The Court properly sustained the 


objection to the offer of making this proof. 
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We find no error in the admission or 


of evidence of the trial court 
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The judgment of the Circtit Yourt will be alfirmed, 
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—~Appellee, City Court of 
vs, Bast St. Louis, 


Illinois. 
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Mr. Justice Wolfe rendered the opinion of the Court. 





The Appellee sued to recover for damages sustained 
by reason of a collision between the Appellant's interurban car 
and appellee's automobile, alleging that the appellee was 
damaged to the amount of 5000.00. 

The declaration originally consisted of six counts, 
but at the gonclusion of the appellant's evidence he voluntarily 
dismissed all but the third and fourth counts of his declaration. 

The third count of the declaration avers that the 
defendant was the owner of a certain electric car, etc.; that the 
plaintiff was possessed of a Ford coupes thet while driving said 
Ford coupe upon a public street known es the "St. Louis Road” in 
the corporate limits of the Village of Fairmont City on the 2nd 
day of February, A,D, 1926, and while in the exercise of due care 
for his safety and the safety of his automobile, and while he was 
Grossing the railroad tracks of the defendant on said public 
street or highway within the corporate limits of said Village of 
Fairmont Vity, the defendant, by its said servants, a negligently 
and carelessly driving and managing its said car westerly and upon 
said line of railroad or railroad tracks thereofs that said car 
ran upon and against the Ford coupe of the plaintiff with great 


force and violence and threw the plaintiff out of his automobile 
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upon the roadway thereof by means of which the plaintiff 
sustained injuries, etc." 

The Fourth count of the declaration charges that while 
the plaintiff was driving along said road, and while he was 
crossing the rails and tracks of said defendant on said public 
street or highway, the defendant, by its servants willfully and 
wantonly and vith a total disregard of the safety of the 
plaintiff's person drove defendant's car upon and against the 
Ford coupe of the plaintiff, etc., and injuring the plaintiff". 

The defendant filed a plea of ‘not guilty’. 

The Appellee recovered a judgment for $5000.00 and 
costs of suit. 

The Ford coupe in which the appellee was riding was 
either thrown onto the track of the appellant or driven onto 
it just as the limited car of the appellant was passing, with 
the result that the Ford coupe was struck by the appellant's 
car and the appellee and his car were injured. The place where 
the appellee attempted to cross the tracks of the appellant is 
not at a regular crossing, but is about midway between Bridge 
Avenue and Vandalia Avenue. 

The Appellant in its assignment of errors sets forth 
numerous causes why it- claims the judgment should be reversed. 

In the seventh assignment the ground for error is 
in the Court not granting defendant's peremptory instruction 
offered at the close of all the evidence to find the defendant not 
guilty as to the Fourth count of plaintiff's declaration. 

We have examined this record carefully and find no 
evidence that tends to support the Fourth count of the declaration, 
via: "That the defendant, by its servants, wilfully and wantonly 


and with a total disregard for the safety of the plaintiff's person 


or the safety of his property, drove the car, etc.", that caused the 
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damage in question. There being no evidence to sustain the 
charge in tnis count it was error to refuse the instruction as 
effered concerning the Pourth count of the declaration, 

There is no showing that at the time of the accident 
in question that the appellee was crossing the rails and tracks 
of the said defendant on said public street or highway, but the 
evidence clearly shows the place where he attempted to cross the 
tracks of the defendant was on the right-of-way of the defendant 
and between two public crossings. 

Ag the plaintiff was driving on the hard road he 
overtook and passed a coal truck driving in a westerly direction. 
AS he passed the truck he nad an unobstructed view ahead for at 
least a quarter of a mile, and by looking backward he would have 
the same unobstructed view for a distance of between a quarter and 
ahalf amile. As he attempted to pass this truck he was 
immediately confronted with the danger of having a collision with 
a truck approaching from the west, and according to his testimony 
he looked east and saw nothing approaching. He drove his car upon 
the tracks and before he could cross he was struck by the car of 
the defendant. 

In the 245 Appellate, at page 158, we use the following 
language: “If & person looks he is supposed to look for the purpose 
of seeing, and if the object is in plain sight and he apparently 
looks but does not see it, it is manifest he does not do what he 
appears to do. The law will not tolerate the absurdity of allowing 
@ person to testify that he looked and did not see the train when the 
view was unobstructed and where, if he had properly exercised his 
sight he must have seen it. Such is the language of the courts in 
variant form in the following cases: Chicago, P. & St. Le Ry. Co. 
v. DeFreitas, 109 Ill. App. 104-1063 Chicago & A.R. Co. Ve Vrenelster, 
112 Ill. App. 346-351; Chicago, Ral. & P. Ry. Co. V. Jones, 1355 Ill. 


App. 380#334; Toledo, St. L, & W.R. Co. v. Gallagher, 109 Ill. App. 
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67; Kennedy v. Alton, G,& St. L. Traction Co. 180 I11. App. 
146-149. There may be such inherent improbability in the 
testimony of a witness as to authorize a court or jury to 
disregard it, even though there is no contradictory evidence by 
other witnesses." We are of the opinion that the appellee by 
his contributory negligence caused this accident. 

tach of the counts in the declaration charge: “That 
while the plaintiff was ‘crossing the railroad tracks of the 
defendant on a public street or highway within the corporate 
limits of the said Village of Fairmont City the defendant, by its 
servants, etc., caused the damage.” There is no evidence to 
sustain this allegation, in either count of the declaration, that 
the plaintiff was crossing the railroad tracks of the defendant on 
a public street or highway. 

The language appellee used in alleging where this 
accident occurred would lead one to believe that there was a 
crossing of some kind over the defendant's tracks, but the evidence 
is uncontradicted that the accident happened between the crossings 
and on the private property of the defendant. Tis, we think, is a 
variance in the allegations in the declaration and the proof. The 
motion of the defendant for a directed verdict ot the close of all 
the evidence should have been sustained. 

Objection is made to the closing argument of counsel for 
the plaintiff; especially is it objected that Mr. Farthing in his 
argument said “It is no wonder that the oweemen is ne longer worke 
ing for the Street Car Company." This was improper, but no doubt 
counsel in the hoat of argument did it unthoughtedly. It would not 
of itself, in our opinion, be enough to reverse the judgment. 

The main defense relied upon by the appellant is the 
contributory negligence of the plaintiff. We are of the opinion that 
the plaintiff through his contributoty negligence caused the accident, 


and for this and other reasons as above set forth the judgment is 
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IN THE 
APPELLATE COURT OF ILLINOIS 
FOUITH DISTRICT, ws 
ee TermyA,D., 1927, fi 
ge ; Pu 


| (ieee. 
i if be a“ 


PLATO McCOURTNEY, ~~ 


& 


Plaintiff in Error, aot 6 tA. O 5 i 


V8. Error to Circuit 


j Court of Pope 
Levi Billington, Sarah County. 
Billington, ba. F, Peel, and Mary Peel, 

Defendants in Error. 


SS 
Mr. Justice Wolfe rendered the opinion of the Court. 


On the 7th day of July, 1916, Levi Billington, Sarah 
Billington, id. ¥, Peel and Mary Peel, borrowed from the Pope 
County State Bank $2000.00. They executed their promissory 
note to said bank for said sum, payable one year after date, and 
to secure said note they executed their mortgage which is the 
mortgage in question, and delivered same to the Pope County State 
Bank on the day of the date of said note. 

On the 12th day of October, 1917, the Pope County State 
Bank asSigned said note and mortgage to Robbie MN, Smith, of which 
the defendants in error had knowledge. On the 3rd day of December 
1917, Robbie M. Smith assigned, without the knowledge of the 
defendants in error, said note and mortgage to Plato MeCourtney, 
plaintiff herein, The defendants in error did not receive notice 
of the assignment of said note and mortgage until the llth day of 
April, 1924. The makers of said note and mortgage paid the whole 
amount due thereon to Robbie M, Smith on the llth day of October, 
1921. 

On December 3, 1917, Robbie HM, Smith, now Robbie M. Robs, 
borrowed from Plato McCourtney, Plaintiff in error, the sum of 


$1800.00, giving therefor a promisory note dated December 5, 1917, 








+ 7 “ 
Oa 
: is: : : : “ rath 
aidan ot einratt: shee dan wun 
ae ie SGOT Bo daod » . ae: 


» etrwed 


“ality: So" thin ie pkdiiost ot epentton Sr 
. Aainaone Yo: eb ‘pee! eit nO “seabatwortt wees 


ais e cae 19 a oabaitw oct edd tus tte Deas, 


4 Ss 
, aie 






“arado% 0 NS ab ‘ai us ‘et? iets attae ot ‘esegor ora | 


sy 
otk. ies 


es 


re i) a 3 A > 
t i a a? BER OK 1) rege 
La y Pe ar : 


8B cl Ne ‘ 
ania ee 


26 
due in five years after date, bearing interest, etc. To secure the 


payment of this note she assigned to Plato MeCourtney the promissory 
note of the defendants in error to the Pope County State Bank, Neither 
the assignment from the Pope County State Bank to Robbie NM, Smith, nor 
the assignment of Robbie ii, Smith to Plato ieCountney have been recorded. 
After the Bank parted with the possession of the said note and morte 
gage, and without any authority from Plate Me Courtney, the holder 

of said note and mortgage, Levi Billington had the bank eancel the 
mortgage on record which was an error, 

Robbie M. Smith failed to pay the $1800.@ note given to Plato 
MeCourtney. He reduced this note to judgment end had exeoution issue 
thereon, Which was returned 'no property found,' ‘Thereupon, Plato: 
MeCourtney brough suit against the Billingtons and Peels to foreclose 
on the $2000.00 note and mortgage that had been assigned to hin, 

At the time Billington paid Robbie M, Smith the amount due on the 
note and mortgage she had no authority from Plato MaQourtney to receive 
the money; neither had she the note and mortgage in her possession. 

It is the contention of the plaintiff in error that the payment 
of the fuli amount of the note by Levi Billington to Robbie M, Smith 
on the llth day of October, 1921, ought not to cancel the debt, That 
such payment is no. defense in this action in equity to foreclose the 
mortgage and collect the amount due under the note and mortgage, or 
sO much thereor as is neceesary to satisfy the amount of the judgment 
that he formerly procured against Robbie M, Smith. 

Plaintiff in error cites various cases in its brief and argument 
where the payment of a note under such circumstances, under the law 
does not cancel the debt, and that payment without a demand for the 
note and mortgage is megligence on the part of the payor and he cannot 


plead payment in an action on the note to recover the same, 
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In an action at lew, no Joubt, that is s correct 
proposition, but thie is a suit in eculty to forecloce » mortzage. 
THO question arises whether or not the vlei:tiff in error, under 
the cirsumstances in this ease is entitled to foreclose his 
mortzave ard have his debt from the mortserze’ nremiacse 

In Towner et al., vs. MeClellan®, 110 App. 592, the 
following Janrusree is uged: “Where a mortzare is assisned, and 
the morteavor, without notice, rays the nayee, who has vnarted 
with the note, that will fiegtares the mortesss, and in suit 
to foreclose, such rayment may be set un in bar of a decree 
for its foreclosure." 

"Payment of the mortgage indebteduess by the ersutor in 
a trust dee? to the grantee, without notice that the trust deed 
has been assirzre?, is a discharge of the indebtediess, and may 
be set ur in bar of a bill to foreclose the trust deed in the 
absenge of any other facts or gireumstanees which vreeluide the 
mortgagor from nresenting such defense."+-Therese Semkor et al., 
vse Roman Link, 255 Ill. nage 21--Also sce £222 111. App. 614-- 
where a similer cxse is discussed, the Court held chat while the 
naymentto the nayee 217 not extinguish the debt, it ought to 
vreclude the holder of the note and mortgage from foreclosins the 
mortesre in s court of equity. 

In Towner vs. MeClelland, 120 I11. pave 542 and 551 it is 
said: "Where a mortgage is assignei, and the mortgager,,without 
notice,vays the vayee, who has parted with the note, that will 
discharze the morteagze, and in a suit to foreclose, such rayment 
may be set un in bar of a decree for its foreclosure. Yhe mortgager, 
to release himself from liability on his note, must see that he pays 
the money to the holier of the note, who has received it by assign- 
ment before maturity, but not eo to jiischarge the mortzgaze, because 
it is not assignalbe at law. The equitable assiznee to protect 
his rights egainstitfa naynent by the mortgagor to the mortzagzee, 


must give the former notice, actual or constructive, »of its 


assignment." 
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In Naperaiski vs. Simon, 198 Ill., page 3384, is a case 
similar to the one at Mar, the court said: "This is notia suit at 
law on a nogotiable instrument, but it is a proceeding in equity 
to foreclose © mortsnge,+<8 nonenesotiable instrument s--and must 
be controlled by equitable pr nciples. It wes assignable only 
in equity, and wes subject to the seme equiteble defenses as if 
sought to be foreclosed by Schintgz on his own bvbensif, It was the 
duty of Simon to give notice to the maker of the assignment bo 
him if he would protect himself from payment to the original nolder, 
Such notice would have enabled appellants to protect themselves 
from the fraudulent representatéanus of Schinta by making payment 
to the true owner, Ate*all events it would have been in compliance 
on his part with his duty in the premises. Uaving failed to give 
such notice he is in no position to invoke the equitable doctrine 
that where one of two innocent persons must surfer loss because 
of the fraud of «= third person the loss must fall on him who by 
his conduct has put it in the power of such third persun to make 
the loss possible. Simon was in Yault in failing to give notice 
of the assignment tc him.* 

In the case at bar there was no notice whatsoever given 
by Platc MeCourtney to any of the makers of the note ondmortgage. 
The appellanijelaims thit, although conceding it to be the law, 
that there should have been notice given the makers of the note 
and mortgage, ao stated in the cases cited, McCourtney does not 
stand in the same position as if the payment had been made to the 
Pope County State Bank, the original payee of the note. 

We cannot concede that this is the iaw, It is conceded 
that at one time Robbie. HM. Smith was the lesal holder of the note 
and mortgzge, and Levi Billington must have been eware of this 
fact, otherwise oe would not have paid the money to a stranger, 


If the @ppeliant MeCourtney wished to protect his right of 
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foreclosure of the mortgage in o court of equity, he should have 
given notice to the makers of the note and mortgnge that he wos 
the equitable owner cf the same. The payment by the makers of the 
note and mortgage withcut notice to the last known owners of the 
Same may be pleaded in bar in a court of equity in a suit to fore-~ 
close a mortgage. In equity payment to Rovbie M, Gmith, the 
assignee, or to the Pope County Stete Bank, if the mekers of the 
noye ana mortgage hed no notice of the assignment of the same, 
would be good as ageinst the assignee, McCourtney. 

Under the law and the evidence in this case we hold that 


he complainant, Plato MeCourtney, has lost his sieht to foreclose 


his mortgage in a court of equity, and that the trial court committed 


no error in dismissing his bill for want of equity. The judgment 


of the Circuit Court is therefore affirmed. 
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S. E. PHELAN, ) 
Appellee. ) 
) Apoeal from the Circuit Court 
VSe ) of 
) Franklin County, Illinois. 
ZWICK MERCANTILE CO., ) 
Appellant. ) 





Mr. Justice Yolfe rendered the opinion of the Court. 


This is an action of assumpsit, originally instituted 
by the aopellee against aopellant and one H. M. Zwick, to 
recover damage for alleged breach of a purported contract of 
employment, executed by anvellant wick Mercantile Company by 
H. M. Zwick, its oresident, of the one oert and &. &. Phelan, of 
the other oart. Sometime thereafter the suit wae dismissed ss 
to H. H. Zwick. 

The adpellee filed in support of his decleration his 
affidavit of claim; to this declarstion and amendments the 
appellant filed its plea of non-assumpsit, suoported by its 
affidavit of merits. On the trisl it was stipulated that all 
evidence might be introduced under the general issue which could 
be introduced under any special olea oroverly pleaded. 

The puroorted contract set forth in haec verbe, in 
the amended declaration, bears date October 24, 1924, and provides 
in substance, that appellee should enter into the service of the 
appellant as manager of its stores at West Frenkfort and Frankfort 
Heights, beginning November 3, 1924, and continue for a sIeriod of 
two years, the aopellee while so employed being under the control, 


direction and supervision of appellant, a corooration; that appellee 
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should have full and complete control over the business of the 
appellant, subject to the direction of the avpellant's board of 
directors; that the salary of the appellee should be the sum of 
$50.00 payable weekly, amd beginning January lst, 1925, aopellee 
should receive in addition to said salary, twenty per cent of the 
net profits of said business, said ver centum to be vaid as near as 
may be on the first day of January, 1926, and at the termination of 
the contract; thet, for the puroose of ascertaining the amount due 
appellee under said twenty per cent net earnings clause, inventory 
should be taken and had, as near as may be each six months after 
January Ist, 1925. The declaration alleges a breach by appellant 
corporation of the conditions of said contract with damages to 
plaintiff of 25,000.00. 

By virtue of this contract the aopellee on November 3, 
1924, entered into the services of anvellant as such manager, and 
remained such until Janusry 8, 1926, at which time he claims he was 
wrongfully discherged. 

Trial was hed by a jury end @ verdict rendered in favor 
of the plaintiff for the sum of $2,128.57. After a motion for a 
new trial and motion in arrest of judgment were overruled, judgment 
on the verdict was entered in favor of the plaintiff in the sum of 
$2,128.57, and an appeal wes taken. 

The first assignment of error is that the court 
admitted improper evidence on the part of the poisaintiff. The 
second: Thet the court below rejected proper evidence on the vart 
of the defendant. 

The main objection to the evidence introduced by the 
plaintiff wes relative to the admission of the contract signed by 
the Zwick Mercantile Co., by H. M. ?wick, its president. The 
defendant claims that this was not a valid contract for the reason 
that it had never been ratified by the Board of Directors of the 
corporstion. Me are of the opinion that the court oroverly admitted 
the contract in evidence. Phelan had been working under the 


contrect for a oeriod of fourteen months. This vould be notice to 


ots to aaentesd eft tevo tpthoon etstomos bas fly eved stags” 

to rsed e'tmelfecca ent to nosttoottb ods ot dostdue etaelisocs 

to vate eat ed biuede agl{sccs edd tc ytsige odd tadt istotoet ib — 
eel fsqes geSGL tol -yxewast, zatnniged has atlteon efdaysq 00. 068 i j 
edd Yo. tmoo tog yimows ,ytetsa bisa o¢ aoddthbe ai avievet bfoode ( , 
BS. 1580 a8 blac ed ot mutieo Tec bliss eteetiand bice to. atttorg ton rH 
to GoLsealwtas al? Fa bith ORCI , yrswas> To Yad Sexty odd Raed ie | 


= ay oe 


eth towoms ent gokaistteoss te seoorin eft unt. gtadd, itoortmoe | df aK i ‘ 





eros ass (2 ,semelo agatazss tea tne req ¥saewt bisa tebe antiongy 
tathe adinom xia dose od vam es team ag .bad doe aevet of, nea 
tasileecca YW dossid # gegells aoltatstooh ed? ager etal y sk ao 
ot aenedisd Ralel Yoatinos bine To ano itibaas edt to moits2 ving 
100,000,282 to tilts stg 

oe ASTRA OU BO seliengs afd tasxinoo eitd to sydxiv. ya 















bas ,ssuenem dove ve toalfecce Yo meaivae: edt odnk borohae, «RERE 
asw od anisfe ef omit doidw te .8SGL .8 vxeunsly [ifaw doug .t nian : 4 
Tove? ab bersbres tolbtev.o bos viet 6 yo bad asw Leist ooo. ee 

8 Sot sotto » xed TA SB BSL,88 to gue edt tov. Tubtatole, ed Pes 





teaughy, ,belvrtevo ersw dcewgbu, to tastia at no isom bag, fp.tat 
to mie, odd at Bristaielq said to tovat od boredre Bex toibtey. eat mo 


nfiodat ecw Teeccs te (bre, oF +S. 





425/00 eat tad? ai rowzte ‘te ines lean #axkt eal. 
gat? -RIdaks!i¢ edt to Susq edt no eoaeblve megorumd bedtan 
ita of. Amo ponebive zeqoag bevoatex soled tamon edd gaff . shnooas | 
“ staabaeteb, exit to | 
edit “yd heawbowsin2 cansdivs, sit at dettantete, oem OMT Sat , 
vd beagie tocutans eit to wots taba eas Of et ele eo ; stttntete 
Sal sttwadlieni, 208 .tQaS a «KU «009 elidiasoted dolwy, eats 
HoAGes od. ret Sosgicoo bilev s Jom aay afd? tad? satalo tashaeteb 
ett %e axrotoerid To bined ony Yd beltites seed texem Sad ti ged 





havi jaits yirequa. Pm09 end tess solateo ed? to ete, a, aim thexeqnes 
eds sehr yrotdlou, oad bed Gefeds .sonehive at dosatacg, oat 
‘ov eottod ef SIuov aiAéT .aditoom noetasot to belxec s tot sostimoo 


Je 


the officers and directors of the company that he was employed 
by the comoany. 

"The general rule is that a corporation acts through 
its president, and through him executes its contracts and agreements; 
an act pertaining to the business of the corvoration not clearly 


foreign to the general power of the oresident, done through him, 


will, in the absence of proof to the contrery, be presumed to have 
been authorized to be done by the corporate body."--Chicago Pneumatic 
Tube Co. v. Munsell, et al., 107 Ill. App., page 344; and 124 Ill. 
App. Dage 55. 

"A corporation can act only through its agents, and 
the president of a corporation, as the agent and corporate 
representative, has the ovower, in the ordinary course of business 
and in furtherance of the corvorate interests, to execute contracts 
and to bind the comsany in so doing. He is, by virtue of his office, 
recognized as the business head cf the company, and any contract 
pertaining to the corporate affairs, within the general powers of 
such officer, executed by the president on behalf of his corporation, 
Will, in the absence of oroof to the contrary, be vresumed to have 
“been dome by authority of the corporation." 

(Atwater v. American Exchange Natt] Rank, 152 I11. 605; 
Bank of Minneapolis v. Griffin, 168 id. 214; Anderson v. South 
Chicago Brewing Co., 172 id. 213; Anderson Transfer Co. ve Fuller, 
174 da. 321; Williams v. Harris, 198 id., 501., Lloyd & Co. v. 
Matthews, 223 Ill. 480). 

Rspecially in this case should this rule apoly as the 
contract was made in the name of the ’wick Mercantile Company by 
H. M. Zwick, its president; and H. N. Zwick owned ninety-cight per 
cent of the stock in the.corporetio. 

The appellee Phelan should not have been permitted to 
testify over the objection of the aovellant that H. MH. %wick egreed 
to give him %2000.00 for his interest in the business, if appellee 
would vermit 7wick to sell the business to Lewis, ete. What Zwick 


might be willing to give the aovellee for his profits and interest 
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in the business would be no proof that the corporation actually 
made such profits. 

The contract provided that for the puroose of 
ascertaining the amount cue a .pellee under the twenty per cent 
net earnings clause, on inventory should be taken as near as may 
be each six months beginning January Ist, 1925. One inventory was 
purported to have been made showing a net profit of 421,000.00 for 
the first six months. Appellant assigns es error thet the trial 
judge refused to let the defendant prove by the witness C. R. Herzine 
that this inventory was never approved by the Board of Directors. 
This was proper evidence and should have been admitted, but it was 
later admitted so the appellant hes the full benefit of such 
evidence. 

Numerous witnesses teotified as to the menner in which 
this inventory was made; some say ones wey and some ancther. S8ut, 
practically, all the witnesses referred to it as a "fake", "inflated", 
er a "joke inventory"; and from our examination of the evidence we 
are of the opinion that it is not of sufficient verity thet the jury 
would be justified in allowing the plaintiff anything as net profits 
as shown by it for the time which it purports to show such vorofits. 

The offer of 7eick to anpelles being imoroperly 
admitted and evidence on which to estimate the net orofits (if any) 
for the time thet the plaintiff was employed by the defendant being 
insufficient, the finding of the jury of any net profits was 
erronsous.e 

Complaint is mede as to instructions Nes. 1, 2, 3, 4, 
and 5, end each of them given by the Court for the plaintiff. 

The fourth instruction was oroper. It was a cuestion 
for the jury to decide under all the facts end circumstances in 
the case, whether the Directors of the Appellant Company knew of the 
employment under the contract with the Appellee end the conditions 
under which the appellee was working, end if they had notice of 


such employment they would be bound thereby. 
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Apvellant criticises the language used in the 
instructions given by the Court in Nos. 1, 2, and 3, which are 
similar as to the amount of the damage: "Such sum as you may 
agree upon from the weight of the evidence, or the plaintiff is 
entitled to", and insist that the recovery should be based on and 
confined to such damages as apnellee has sustained as shown by the 
weight of the evidence. Numerous authorities are cited which hold 
this to be the true rule in the kind of cases therein cited. All 
of the cases cited by the sopellant that hold this to be the true 
measure of damages are versonal injury cases, with the exception 
of the case of Laporte v. Wallace, 89 Ill. App., 517, which ie a 
suit on a breach of contract to marry. Under all of these cases 
the plaintiff's damages, if any, sre more or less speculative. 

There was no testimony showing the exact amount the plaintiff would 
be entitled to recover. The facts being before the jury it would 
be for them to consider the evidence before them and give the 
plaintiff such dameges as the evidence shows he would be entitled 
to, which necessarily in each case must be more or less speculative. 
In the present case the damages, if any, can be estimated accurately 
in dollars end cents, and would heve no sseculative elements in it 
at all. We think that in = case of this kind the instructions 
informed the jury of the proper measure of damage. 

It is assigned as error that appellee's first, second 
and third instructions submitted cuestions of law to the jury in 
that the word "good excuse", "Legal excuse" and "legally entitled 
to settlement under said contract" submitted a legel proposition to 
the jury. In Henderson vs. Henderson, 88 App. page 248, it was held 
thst an instruction that left it to the jury to find from the evidence 
whether the olaintiff was entitled to a separation from her husband 
permitted the jury to determine of their own notion of right or 
wrong whether a divoree should be granted, and was "inherently 
vicious".--Veres vs. Thompson, 66 Ill. page 42, etc. 

"The words "good excuse" can only mean e "legal excuse", 


and a legal excuse presents a question of law. The court should have 
gal e 2 pre 
added instead of "good excuse" if modification was deemed necessary, 
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what in law, in the particular instance constituted a ‘legal excuse? 
leaving the jury to find whether the requisite facts were oroven; 

but we do not think the jury should be left to find that a party 

did or did not Have a 'good excuse’ for doing or omitting an act 
without any direction as to what, in law, constitutes a ‘good excuse!-— 


Austine v. People, 110 I]l. 248, and ueGinnis v. Bermen, 16 Apo. 


In LaPorte v. Wallace, 89 App. 520, the instruction 
contained the words ‘legal grounds!. ‘The court held that this was 
leaving to the jury to determine what was a legal excuse which is a 
question of law to be decided by the trial Judge by prover instructions 
and not - question of fact for the jury. 

In the case of the People v. Mayor of Alton, 193 Ill. 
$11, the Court says: This instruction is erroneous in submitting 
to the jury a question of law, by permitting them to pass upon the 
powers of the city council with reference to the assignment of the 
school children to the different schools of said city, without the 
aid of the court. te have reveatedly held it reversible error for 
the court to give instructions which require the jury to find and 
determine legsl propositions.--itchell v. “own of Fon du Lac, 61 
Ill. 174; Byers v. Thompson, 66 id. 421; Henderson v. Henderson 
248; Austine v. People, 110 id. 2438, 

In Sexton vs. Barrie, 102 Il]. App. 592-593, the words 
‘without just cause" are used, the court held it reversible error, 
and say: "If you believe from the evidence in this case that 
contracts of the character of those in the declaration herein were 
entered into between the said olsintiffs and the ssid defendant, and 
that said defendant has, without just cause, been guilty of breaches 
thereof, and has orevented the plaintiffs from fully verforming said 
alleged contracts upon their part, then you will find the issues 
herein for the plaintiffs. We agree, furthermore with the criticism 
vy appellant's attorneys of the words in the instruction "without just 


cause." As said in Austine v. “he People, 110 T1ll. 248, 254, 
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We do not think the jury showld be left to find that a party did 
or did not have a good excuse for doing or omitting to do an ach, 
without direction as to what, in law, constitute a good excuse." 
Instmuctions number one, two and three are erroneous and should 
not have been given. 

Appellee's instruction Noe 5 is erroneous in instructing 
the jury that appellee was entitled, if at all, "to his salary for 
his full unexpired term less whatever sum, if any, said employee 
may have earned and received from some other employment within a 
period of the remainder of said contract after discharge." It 
permits the appellee to recover for the full unexpired term less 
what he received from other employment and imposes no duty of the 
appellee to seek other employment. It was the duty of the appellee 
to make an effort and to use due diligence to obtain other employment. 

Appellee contends that instruction No. 10 given for the 
appellant cures the error in instruction No. 5 of their own and the 
two must be read as covering the same point. The general rule is 
that an erroneous instruction that does not direct a verdict followed 
by one that properly states the law, will cure the error in the first 
instruction, provided the instructions are of such a nature that the 
jury could readily see that the two instructions were not in conflict 
and would not be misled by the giving of the first instruction. No 
doubt these two instructions wuld be misleading to the jury. They 
would have no way of manele which one they should follow, and the 
giving of instruction No. 10 for the appellant would not cure the 
error in instruction Noe 5. 


For this and other errors as pointed out by the Court the 


judgment of the ‘van is prlah remanded. 
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Cetober Term, 






THE FIRST NATIONAL BANK OF _ et 
TAMAROA, ILLINOIS, a cor~ y, 4 v4 ? A i? pe oO 
poration, red Aelis Ue) 
Appeal 
from the Circuit 
Court of Perry 
County e 


Appellant, 
va. 
D. BD. HEICKHAN, JOHN W. WAISATE, 


LENA D. WAISATH AND E. F. BARTLO, 
Appelleese 


j 
ee ee 


Justice Fred G. VYolfe rendered the opinion of the Courte 


The bill filed by The First National Bank of Tamaroa, Illinois, in 
said cause 18 in the nature of 4 creditor's bill in aid of executione The bill 
charges that defendant, John W. Waisath, on the 19th day of September, 1924, 
was the owner of certain deseribed real estate, via: One hundred and ten (110) 
acres in Perry County: that before that tims, while he wes still ower of 
said premises he secured a loan from complainant for$1000.00, said note being 
Signed by defendants, D.D. Hickman and John W. Wainrath; that the premises 
were unencumbered; that on the 25th day of February, 1925, the said note was 
renewed by the said defendants, D.D. Hickman and John W. Waisathe 

at on the 19th day cf September, 1924, defendant John W. Waisath 
conveyed to Ilene D. Waisath, his wife, the said premises by warranty deed for 
the consideration of $5.00; that on Cetober 24th, with the intent to defraud 
the complainant said John W¥. WYaisath and lena D. Waisath mortgaged the said 
real estate to defendamt, £.F.Bartle, to secure the sum of $1500.00 and interest 
thereone 

The bill further alleges that on the 17th day of April, 1926, cor 
plainant obtained judgment against John W. Waisath and D.D. Hickman in the 
Cirouit Court of Perry County upon said note and that on that date an execution 
was issued and delivered to the Sheriff of Perry County in the sum of $1,168.33 


and levy made on said date by the Sheriff upon the real estate described in 


the billie 
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The bill further alleges that the mortgage to defendant, &.F. Bartle, 
wes 9 Shem made with the intention of defrauding complainent and that no 
valuable consideration was paid to tho said &. F.Bartle, end that John W. 
Waisath and D.D. Hickman are possessed of no other property except an equity 
in the property described in the bili, end that said property 1s worth about 
85,000.00 and that they refuse to turn over said property to satisfy the 
judgment. 

The bill prays that the defendants, John Ww. Woisath, Lena D. Waisath 
and K. F, Bartle be required to answer under oath; that the said deed and 
mortgage be set aside, vacated and declared null and void in so far as the 
interest of the complainant is concerned; that an injunction be allowed 
restraining the defendantsor any of them from disposing of, transferring or 
eneumbering the property, and that the complainant may be authorized to proe~ 
ceed upon ites writ of Pieri facias or issue oenother writ: and the Sheriff be 
directed to levy upon, advergise and sell said premises for the payment or 
satisfaction of said complainant of said judgment, interest and costs. The 
bill is sworn tos 

The answer of John W. Waisath end Lena D. Weisath in substance denies 
that the defendant fraudulently secured the loan of the complainant, but 
avers that defendants, D.D. Hickman and John iW. Waisath, jointly executed said 
notee Defendants deny that the deed of John W. Waisath to lena D. Waisath 
was executed frandulently or with the intont to defraud the complainant of any. 
right of pretection, but admit thet they mortgaged the premises in order to 
Seoure a loan of $1,500-00 from defendant, 3.F.Bartle, end that said mortgage 
transaction was made in good faith and avers that the deed and mortgace were 
‘promptly placed om recorde 

Defendants further admit that judgment was taken ogainst D.D. Hicluan 
and John W. Waisath in the Circuit Court of perry County in vacation by virtue 
of power of attorney in said note and aver that complainant had no legal 
right to take the said judgment for the reason that on the 13th day of July, 
1925, defendants, D.D. Hickman and John W. Waisath, as partmers, filed a 


petition in the District Court of the United States, Eastern District of 
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Tllinois, to be adjudged bankrupts; that they filed a complote list of their 
creditors and a complete inventory of their assets, and the olaim of the com 
plainant being included among the list of unsecured creditors; thst on the 
21st day of January, 1926, they were discharged of a1] said debts due the 
complainant and all other debts provable under the benkruptoy law. 

Defendants further admit that the execution was issued and levy made 
on the real estate as stated in the bill tut deny that the transfer of 
property was a sham or made with the intention of defrauding the complainant} 
also deny that no consideration was passed between B.F.Bartie and the 
Walsaths to convey said mortgage. 

The cause was referred to a Special moster, who, after hearing 
evidence and a Stipulation of facts, found that the conveyance of John W. 
Waisath to his wife was fraudulent, but that the complainant is not the proper 
party to bring the suit to set aside the fraudulent conveyance, and 4 
trustee in bankruptey is the proper party to bring the suit anc recommended 
that the bill be dismissed for the want of equity, creditors not having the 
right to institute such procecdings. 

Complainant then msde a motion for leave to make Jom 0. Harren, who 
was trustee in bankruptcy in the estate of Hickman and Vaisath, compleinant 
in lieu of the First National Bank, whieh motion was denicde By leave of court 
John W. Waisath and Lena D. Yaisath filed their cross bill to vacate the 
judgment of the First National Bank of Tamaroa against D.D. Hickman and Jom 
W. Waisath, claiming said judgment was a nullity, ete., ctce 

A hearing vas had upon said crogs-bill, and submitted to the Court 
upon the stipulation of the parties, and the report of the Special master. 

On nearing the Court, it was ordered that the judgment entered by 
confession against the defendants be vacated end held for noughte The Court 
alse found thet the conveyance by John W. Waisath to his wife was not made 
to defraud his creditors; end further found that complainants were not the 
proper’ parties to bring suit and denied them loave to substitute John 0. Harren, 
as party complainant, and dismissed the bil. for want of equitye 


The eSsignments of error, Numbers 1 and 2 are: The Court erred in 
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finding that the conveyance in question to Lena D. Waisath by John W. Waisath 
was not fraudulent. 

$d. The court erred in not allowing Couplainant to substitute John 
0. Harren trustee in bankruptey as party complainant. 

4th. The Court erred in finding the judgment in question null and 
void. 

Sthe ‘the court erred in the dismissal of the bill for want of 


equitye 


We will discuss the third assignment as we feel that a decision of 
this matter is the controlling factor in the case, and it will not be noces~ 
sary to discuss the other assignments of error. It is conceded ty both parte 
ies that the complainant, the First National Bank of Tamaroa was not the 
proper party to maintain this sult, end without the substitution of some other 
party the case mst necessarily fail. 

It is insisted by the appellant that the court erred in not allowing 
it to substitute as party complainant, Jom 0, Harren, who had been the former 
trustee in the bankruptey proceeding in which the former partnership of 
Hickman and Waisath had been adjudicated bankrupte After the hearing upon the 
bill, croess-bill and answer and exceptions te the laster's report, the corm 
plainant asked loave to make such substitution. 

The only reference in the record to such substitution is in the 
decrees of the Court, whieh is as follows: "and now comes the complainant in 
the crivinal bili, by its solicitors, and moves the court for leave to make 
John 0. Harren, who was trustes in bankruptcy of the estate of said Hickman and 
Weisath during the pendency of said bonkruptey proceedings, party complainant, 
which motion upon due consideration by the Court is denied." 

The defendants objected to such substitution and claim that there is 
no such trustee to be made party complainant, end arguing from the stipulation 
which was entered into by the parties before the hearing of the suit, that 
such stipulation shows conclusively that John 0. Harren had been discharged 
as such trustee, and before there could be any substitution, the bankrupt estate 


mist: be reopened and a trustee appointed to ect in Said estates 
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It is insisted that the stipulation "That said bankruptey proceedings 
were prosecuted to a final determination in a regular manner, aid that the 
said complainant herein, as one of the creditors of said bankruptey firm, had 
notice of all said proceedings and participated therein as above set forth, 
and that a final order of discharge discherging said firm, was issued by 
sald bankruptcy court to the said firm of Hictman ond Waisath as aforesaid on 
the 21st day of January, A.D. 1926, and that said discharge is in full force 
and effeot", conclusively shows that the trustee had been discharged. The 
quotation from the stipulation and the decree itself are the only references 
that are made to the former trustee in bankruptcy. 

This motion to substitute a new party complainant was in the nature 
of a pleading and should be construed most strongly against the pleader. 

The motion, no doubt, was made orally as there is no reference to 
it in the record, the only reference being in the decree, whieh refers to 
Jom 0. Harren"Who was the trustee in bankruptey", and ovidentiy the word 
"was" used in this connection must be weed as in the past tense, speaking of 
and referring to John 0. Harren as an indiwidual who had been such trusteo 
in fkankruptey. Aside from the conetructio to be placed upon the language 
used by the court in the deerse we are satisfied that giving the stipulation 
the natural construction that would ordinarily be placed on the language used, 
we could come to no other conclusion than, “that bankruptey proceedings had 
been prosecuted to a final determination in a regular manner’ means that the 
bankruptcy estate had been fully closed and everything had been done that was 
necessary to carry out and settle said bankruptey estate, and that the trustee 
Was discharged. 

If the complainent desired to make such substitution it was its duty 
to present to the Court clearly, not only the right to make such substitution, 
put the party offered to be substituted must be showmm to be in existence with 
a legel right to bring the suit in the capacity in which the substitute was 
offered. If Jolm 0. Harren was not qualified and acting trustee at the time 
that the offer was made to substitute him as complainant, the Court could not 


legally allow such substitution, there being no shoving that Jom 0. Harren was 
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the trustee in bankruptey in said estate of Eiekman ond Waisath at the time 
of such offer, the Court properly overruled the motion for such substitutions 

Without proper parties complainant before the Court there was no 
error in dismissing the bill for want of oquitye 


The judgment of the Cireuit Court is hereby affirmed 


Nal be Uup-rteck 


: ' slr ne ) 
-saasutavttire soure wot | motto et @ eter, wero sty i ay 











a 
On ve ee ne Le mee ne wea 
pehinaidabee nin prbkaas meee er aetOo sGkt weearoneeert 
- Sah meee deter eee Si a phn eee AE Oy 
Bip nee n SALE a prea eEL ADEY MD Naa Nee ea ages Seat 
Re ne veer a ee 
: Ta ee rane seed boen he 


Sa 
Spins lg we = 


Seri area 
een ee eae 
eee SR 
Seer aera = Ses a 
Dtereee oS 
oe ee ee aad 


reais 
i nr ene s 
aa pee are 
Tremont eee niooe el epee oe . 
Usage) seeronertet ae epee Taso rat rene eae 
Sete aon ey renee 


ace ee aoa ae a rareNR 
mere ree aS ox Seorres oS a 
neaeere Sa ee eta neereneeeee 
: SS ne Sy et Sg eI Ni 
< ~ eee Scare Scone $ : Eick 
TITS ~ 
npn eeerea 
Se na DOH CI ON ey ny Rene aoe 
~ Coote he aes ela eben ar eet ten po eraang ead ern ea non and - 
OCG RP COTA TOIT Oe cr “0 
NC a tee nO cleaned ose Peat rom 
a - 
Se RIOR arr = eae = 
ayer 


Ss 

Sagan arene : Serene Se 

Serre ea ene Boone i 7 Saree reed : 

€ os Sateen en casaseencnonnn ~ be a a re s norte aet ope ahs ent 
; Sei Se Sah Ar Saitoh aD aint at tenrnnse ane 
ee : 


Se aaevtnnymery ees 
2 


ye 


rewers eee anne > 

Section ena See ee eI, kteariee 

itn rae apne Soy 
penton ree 


— 
Satna pers Ca ceeee VO ony epee oreo 
eens ewan Serr tS Se ‘ae: 
os ee eeers se 
o 





